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IN    MEMORIAM: 

Pinkney  H.  Walker 


PROCEEDINGS 

had  in  the  supreme  court  op  illinois,  on  thursday,  the 

13th  dat  op  March,  1885,  at  Ottawa,  being  op 

the  March  Term,  1885. 


The  Hon.  Pinkney  H.  Walker,  one  of  the  Justices  of  this 
court,  died  at  his  home  in  Eushville,  on  the  7th  day  of  Feb- 
ruary, 1885. 

At  the  March  term,  1885,  of  the  court,  held  at  Ottawa, — 
on  Thursday,  the  13th  day  of  March, — the  following  proceed- 
ings were  had,  the  full  Bench  being  present :  John  Schol- 
field,  Chief  Justice,  and  T.  Lyle  Dickey,  John  M.  Scott, 
Benj.  B.  Sheldon,  Alfred  M.  Craig,  John  H.  Mulkey  and 
Damon  G.  Tunnicliff,  Justices. 

The  Hon.  Edwin  S.  Leland  addressed  the  court: 

May  it  please  the  Court:  In  compliance  with  the  request  of  my  brethren 
of  the  LaSalle  county  bar,  I  present  to  the  court  the  following  resolutions  of 
respect  for  the  memory  of  the  late  Judge  Walker,  which  they  have  adopted: 

"The  intelligence  of  the  death  of  Mr/  Justice  Pinkney  H.  Walker, 
received  by  the  bar  of  LaSalle  county,  has  cast  a  shade  of  sadness  upon  its 
members,  and  aroused  feelings  of  the  deepest  regret  and  sorrow  for  the  loss 
of  an  eminent  jurist,  an  honorable  citizen,  and  a  pure  and  just  man.  There- 
fore, the  members  of  this  bar  have  met  to  express  their  high  esteem  of  him 
as  a  member  of  the  legal  profession,  their  sincere  regard  for  him  as  a  pure 
and  upright  man,  and  their  appreciation  of  his  great  services  to  the  State. 
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We  have  long  been  familiar  with  his  earnest,  incessant  and  untiring  labor, 
and  his  deep  solicitude  for  the  purity  and  integrity  of  the  judicial  depart- 
ment of  our  State,  in  the  discharge  of  the  duties  of  his  high  office.  In  that 
exalted  position,  so  long,  so  ably  and  so  honorably  held  by  the  departed 
jurist,  his  faithful,  conscientious  and  impartial  performance  of  the  important 
official  trust  placed  in  his  charge  has  endeared  his  name  and  memory  to  our 
profession  and  to  the  people  of  our  State.     Therefore,  be  it 

"Resolved,  That  in  common  with  the  legal  profession  throughout  the  State, 
we  deeply  deplore  the  loss  sustained  by  his  death,  and  hereby  give  expres- 
sion to  our  sentiments  in  a  few  words  of  reverent  affection  for  his  memory, 
and  sympathy  for  his  family  in  their  bereavement. 

"Resolved,  That  the  sentiments  herein  expressed  be  communicated  to  the 
family  of  the  deceased,  and  that  we  present  the  same  to  the  Supreme  Court, 
the  Appellate  Court  of  this  district,  and  the  several  courts  of  this  county,  with 
the  request  that  they  be  entered  upon  the  records  of  said  courts." 

I  will  also  add  a  few  words  to  those  which  have  been  and  which  will  be 
appropriately  used  by  others  upon  this  sad  occasion. 

It  was  my  good  fortune  to  have  been  acquainted  with  the  deceased,  more 
particularly  during  the  earlier  portion  of  his  long  service  as  judge  of  this 
court.  I  first  saw  him  at  the  next  term  held  here  after  his  appointment  to 
succeed  Judge  Skinner,  in  1858.  From  that  time  until  1866  I  knew  him 
very  well;  after  which  time,  by  reason  of  my  becoming,  by  appointment,  and 
subsequent  election  for  two  terms,  one  of  the  circuit  judges,  there  was  a 
period  of  about  thirteen  years  when  we  seldom  met.  Since  1879,  and  until 
his  sad  death,  our  earlier  acquaintance  has  been  to  some  extent  renewed  by 
my  meeting  him  while  here  holding  court.  I  have  not,  however,  that  inti- 
mate knowledge  of  the  deceased  which  will  enable  me  to  describe  his  peculiar 
traits  of  character  from  careful  observation  of  his  daily  life.  It  is  apparent, 
however,  from  his  opinions  during  the  twenty-seven  years  that  he  has  been 
on  the  Supreme  Bench,  that  they  are  the  work  of  an  able,  upright  and  con- 
scientious man.  No  one  can  read  them  without  being  convinced  that  they 
are  not  only  the  productions  of  an  able  and  learned  judge,  but  also  of  an 
honest  man.  As  the  public  life  of  the  deceased  was  spent  wholly  in  the  per- 
formance of  judicial  labor,  as  circuit  and  Supreme  judge,  it  is  by  his  judicial 
opinions,  commencing  in  the  19th  volume  of  the  Illinois  Keports  and  ending 
with  the  112th  volume,  that  we  must  mainly  judge  of  the  ability  and  integrity 
with  which  he  discharged  his  public  duties. 

In  speaking  of  his  moral  character,  except  so  far  as  it  appears  from  the 
tenor  of  his  written  opinions,  I  must  rely  upon  common  repute  to  a  consid- 
erable extent  in  support  of  the  accuracy  of  my  statement.  As  near  as  I  can 
learn,  no  man's  memory  ever  had,  upon  an  occasion  like  this,  less  need  of 
the  protecting  shelter  of  the  maxim,  de  mortuia  nil  nisi  bonum.     He  was 
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regarded  by  all  as  one  of  unblemished  integrity.  He  was  not  a  man  of  poet- 
ical imagination,  nor  had  he  in  early  life  the  advantages  for  classical  educa- 
tion which  have  been  more  liberally  provided  for  some  more  favored  ones  of 
his  profession.  He  was  of  a  studious  turn  of  mind,  and  by  his  own  effort 
obtained  a  good  education,  not  only  in  the  science  of  the  law,  but  in  other 
respects.  He  was  really  a  self-made  man,  of  strong  common  sense,  of  un- 
tiring industry,  and  of  much  natural  ability.  To  use  a  portion  of  his  own 
language  in  relation  to  his  associate,  Judge  Bkeese,  he  has  unconsciously 
more  accurately  described  himself  than  I  could  have  done  it,  as  follows: 
"Such  an  intellect  did  not  need  the  education  of  the  schools  to  enable  him 
to  take  high  rank  among  his  fellow-men.  He  cared  little  for  forms,  where 
rights  and  principles  are  involved,  looking  almost  entirely  to  principles  that 
should  govern.  His  intellect  was  massive  and  vigorous,  rather  than  quick 
and  acute,  never  regarding  or  being  attracted  by  nice  or  impalpable  dis- 
tinctions. His  convictions  were  deep  and  permanent,  and  he  never  wavered 
or  halted  when  an  opinion  was  once  formed;  and  yet  he  was  not  always  self- 
reliant  in  the  application  of  legal  principles.  His  investigations  were  direct, 
and  his  mode  of  reasoning  strictly  logical.  He  was  laborious  and  untiring, 
whether  on  the  bench,  in  conference,  or  in  the  preparation  of  opinions. 
With  our  profession  his  name  will  be  familiar,  and  revered  by  all  of  its  mem- 
bers, as  long  as  the  first  ninety  volumes  of  our  Beports  shall  be  read  and 
his  opinions  studied.  Having  discharged  all  his  public  duties  with  marked 
ability,  and  having  conferred  honor  on  his  State,  he  has  died,  honored  and 
sincerely  regretted  by  all.  He  needs  not  a  statue  of  brass  or  marble  to  per- 
petuate his  name.  It  will  live  in  the  history  of  the  times  in  which  he  lived 
and  took  such  an  active  part."  With  the  substitution  of  the  words  "last 
ninety-one,"  for  the  words  "first  ninety,"  volumes,  the  above  language  of  the 
deceased,  though  intended  for  another,  has,  as  has  been  the  case  with  other 
writers,  become  peculiarly  applicable  to  himself.  In  the  opinions  of  the 
deceased  in  these  ninety-one  volumes,  we  have  a  more  imperishable  mon- 
ument to  his  fame  than  a  statue  of  bronze  or  marble.  Nothing  farther  need 
be  said  in  relation  to  his  ability  as  a  judge,  except  to  refer  to  those  author- 
ities, where  the  question  will  be  found  settled. 

A  few  words  as  to  his  moral  character,  and  as  to  the  kindness  of  his  heart, 
and  I  have  done.  His  character  for  strict  integrity  in  all  his  dealings  with 
his  fellow-men  was  above  suspicion.  He  was  kind,  generous,  humane  and 
forgiving,  with  "a  heart  for  others'  woes,  unmindful  of  his  own,"    which 


14  In  Memoriam, 


caused  him  deeply  to  sympathize  with  those  in  trouble  and  affliction.  He 
was  modest  and  retiring  in  his  disposition,  and  his  habits  were  simple  and 
inexpensive;  and  yet  he  was  generous  and  charitable  according  to  his  means, 
which  were  quite  limited,  until,  by  the  constitution  of  1870,  judicial  labor 
began  to  receive  reasonable  compensation  in  this  State. 

Though  he  was  born  in  a  slave  State,  yet  when  the  conflict  of  arms  came 
between  those  who  loved  the  institution  of  slavery  more  and  the  Union  less,  he 
was  for  the  Union, — as,  thank  God!  substantially  all  its  inhabitants  are  now. 

However  much  we  may  be  charmed  by  the  brilliancy  of  genius,  or  fasci- 
nated by  poetry  and  art, — however  much  we  may  admire  and  envy  the  pos- 
sessor of  commanding  talent  as  an  orator  or  author, — after  all, 

"  The  purest  treasure  mortal  times  afford, 
Is  spotless  reputation;  that  away, 
Men  are  but  gilded  loam  or  painted  clay." 

— And  such  treasure  hath  our  deceased  friend  laid  up  "where  neither  moth 

nor  rust  doth  corrupt,  and  where  thieves  do  not  break  through  nor  steal." 

Ceremonies  like  the  present  are  of  no  moment  to  the  deceased,  and  so  far 

as  his  memory  is  concerned,  might  well  be  omitted. 

"His  battles  are  fought,  and  his  march  it  is  ended," 

— And  what  his  surviving  fellow- soldiers  in  the  combats  of  life  may  say  or 

do,  has  ceased  to  be  of  moment  to  him. 

"After  life's  fitful  fever  he  sleeps  welL" 

"Nothing 
Can  touch  him  further." 

But  to  the  relatives  and  friends  of  the  deceased,  who  loved  him  while 
living,  and  who  cherish  his  memory  now  that  he  has  gone  to  his  "narrow 
dwelling, "  such  tokens  of  regard  and  marks  of  respect  are  peculiarly  gratifying 
and  consoling;  and  it  is  eminently  proper  that  we,  his  professional  brethren, 
should  thus  meet  and  render  a  just  and  merited  tribute  of  respect  to  his 
memory.  Such  occasions  should  deeply  impress  upon  our  minds  the  thought 
that  we,  too,  are  mortal,  and  that  in  a  few  short  years  those  who  have  known 
him  so  well  while  living,  will  "sleep  the  sleep  that  knows  no  waking."  Let 
us  so  conduct  ourselves  during  the  small  remaining  portions  of  our  lives, 
that  after  we,  also,  shall  have  gone  to  "that  bourne  from  whence  no  traveler 
returns,"  kind  words  in  praise  of  the  departed  may  be  truthfully  spoken  for 
the  gratification  of  our  surviving  relatives  and  friends. 


In  Memoriam.  15 


I  have  nothing  farther  to  say,  except  to  respectfully  request  that  your 
Honors  will  permit  the  resolutions  which  I  have  read,  to  be  placed  upon  the 
records  of  the  court,  as  a  token  of  the  affectionate  regard  which  the  LaSalle 
county  bar  had  for  the  deceased  while  living,  and  as  a  mark  of  their  respect 
for  the  memory  of  their  departed  friend. 

Melville  W.  Fuller,  Esq. : 

If  the  Court  please:  I  am  charged  by  my  brethren  of  the  bar  of  Chicago 
with  the  duty  of  presenting  the  following  minute,  with  the  request,  by  the 
accompanying  resolution,  that  it  be  entered  upon  the  records  of  the  court: 

"At  a  meeting  of  the  members  of  the  Chicago  bar,  held  on  Saturday,  Feb- 
ruary 14,  1885,  the  following  was  unanimously  adopted  : 

"The  members  of  the  bar  of  Chicago  have  received  with  profound  regret 
the  sad  intelligence  of  the  death  of  the  Hon.  Pinkney  H.  Walkek,  and  have 
met  to  express  their  sincere  regard  for  him  as  a  man,  and  their  high  appre- 
ciation of  his  judicial  services.  For  twenty-seven  years  he  has  filled  the 
exalted  position  of  Justice  of  the  Supreme  Court  of  our  State,  and  during 
much  of  that  time  has  presided  as  Chief  Justice  of  that  court.  He  served 
the  State  as  circuit  judge  for  five  years  before  he  was  called  to  the  Supreme 
Bench.  He  has  been  identified  with  and  largely  contributed  to  the  jurispru- 
dence of  the  State  during  this  period  of  its  signal  growth  and  development. 
More  than  ninety  of  the  published  volumes  of  the  Illinois  Keports  are  en- 
riched and  adorned  with  the  records  of  his  judicial  labors.  His  career  has 
been  distinguished  by  an  indefatigable  and  conscientious  devotion  of  his 
time  and  talents  to  the  great  official  trusts  committed  to  his  charge.  With 
unblemished  personal  character,  unquestioned  integrity,  and  industry  unsur- 
passed and  rarely  equaled,  combined  with  a  mind  well  disciplined  and  deeply 
imbued  with  the  fundamental  principles  of  the  law  and  constitutional  gov- 
ernment, he  applied  all  his  great  powers  and  resources  to  the  investigation 
and  just  determination  of  the  causes  submitted  to  the  court  of  which  he  was 
a  distinguished  member.  The  memory  and  a  grateful  appreciation  of  the 
services  of  such  a  man  must  survive  his  death.  His  urbanity  and  genial 
bearing  have  secured  to  him  our  reverent  affection.  His  example  demands 
our  earnest  emulation.     It  is  therefore 

"Resolved,  That  this  expression  of  the  sentiments  and  feelings  of  the 
Chicago  bar  be  communicated  to  the  family  of  the  deceased  jurist  by  the 
chairman  and  secretary  of  this  meeting,  and  that  the  chairman  appoint  mem- 
bers of  the  bar  to  present  the  same  to  the  Supreme  Court  of  the  State,  the 
Appellate  Court  of  this  district,  and  the  several  courts  of  record  sitting  in 
Chicago,  with  the  request  that  it  be  entered  upon  their  records. 

Fifty  years  ago  a  clerk  in  mercantile  business,  the  divinity  that  shapes 
men's  ends  so  directed  the  energies  of  Pinkney  H.  Walker  into  the  chan- 
nels best  fitted  for  their  exertion,  that  his  earthly  career  embraced  nearly 
thirty-two  years  of  judicial  labor,  twenty-seven  of  them  as  a  member  or  at 
the  head  of  the  tribunal  of  last  resort.  During  that  period  the  jurisprudence 
of  the  State  has  become  fixed  upon  the  broadest  foundations,  and  to  its  ex- 
pansive growth  the  departed  jurist  conspicuously  contributed,  as  his  opinions 
in  nearly  one  hundred  volumes  of  the  Keports  attest.  Si  monumentum 
quarto  circumspice. 
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Lord  Bacon  says :  "Judges  ought  to  be  more  learned  than  witty,  more 
reverend  than  plausible,  and  more  advised  than  confident.  And  above  all 
things,  integrity  is  their  portion  and  proper  virtue."  Judge  Walker's  men- 
tal characteristics  brought  him  strictly  within  the  definition.  To  learning  he 
added  gravity,  patience  and  assiduity,  and  to  them  kindliness  of  heart  and 
gentleness  of  demeanor.  Whatsoever  things  are  true  and  honest,  and  just, 
and  of  good  report,  these  are  the  things  which  the  record  of  his  life  displays. 

The  law,  once  a  closed  sea,  has  become  with  the  progress  of  civilization 
a  boundless  ocean,  and  to  coast  it  all,  to  fathom  all  its  depths,  requires  a 
universality  of  juridical  attainments  rarely,  if  ever,  possessed  by  a  single  in- 
dividual. In  his  brief  but  comprehensive  eulogy  upon  the  lamented  Breese, 
already  quoted  from,  Judge  Walker  said:  "In  his  long  and  successful  career 
on  this  bench  he  contributed  largely  in  establishing  our  system  of  jurispru- 
dence. Few  men  have  prepared  and  announced  from  the  bench  more  opin- 
ions in  this  or  any  other  country  than  have  come  from  his  pen.  Many  of 
them  are  marked  for  clearness,  force,  logic,  and  finished  expression.  Few 
judges  have  shown  more  ability  in  constitutional,  commercial,  revenue,  chan- 
cery, corporation,  criminal,  and  real  estate  questions. "  Mutato  nomine  de 
se  fabula  narratur. 

The  bare  account  of  his  written  and  printed  labors  is  enormous.  They 
exceed  those  of  Eldon,  or  Story,  or  Kent,  and  they  embrace  the  discus- 
sion of  topics  in  nearly  every  department,  always  adequate  and  frequently 
superior.  In  the  application  of  the  ancient  and  subtle  learning  of  real  law, 
in  the  immense  range  of  chancery,  in  the  great  domain  of  constitutional  law, 
he  won  marked  distinction,  attracting  special  notice  by  his  treatment  of  ques- 
tions involving  legislative  control  over  corporations,  the  foundation  and  the 
extent  of  the  rule  in  the  Dartmouth  College  case,  the  inalienability  of  gov- 
ernmental powers  and  the  limitations  upon  attempts  to  exempt  persons  and 
corporations  from  their  exercise. 

Profoundly  convinced  that  the  action  of  the  general  government  should 
be  confined  within  the  limits  marked  out  in  the  Federal  constitution,  and 
that  all  power  not  expressly  and  clearly  delegated  remains  with  the  States 
and  with  the  people,  he  naturally,  while  there  is  not  the  slightest  tincture  of 
political  opinion  in  his  decisions,  strenuously  insisted  that  the  United  States 
and  State  governments  should  each  scrupulously  abstain  from  exercising  any 
power  belonging  to  the  other,  and  was  especially  quick  in  deprecating  any 
apparent  encroachment  of  the  Federal  judiciary. 
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Judge  Walker  was  what  he  was  by  nature.  There  was  no  veneering 
about  him.  The  conclusions  of  his  sturdy  common  sense  sat  for  their  pic- 
tures in  his  official  utterances.  "As  a  man  thinketh,  so  is  he, "  and  conversely, 
as  this  man  was,  so  was  his  style, — simple,  forcible  and  direct.  He  aimed  to 
do  substantial  justice  in  an  intelligible  way,  not  torturing  the  law  by  strained 
inferences,  nor  destroying  definite  results  by  qualifying  his  qualifications. 
And  while  he  evidently  did  not  believe  in  settling  questions  in  advance  of 
the  necessity  for  their  decision,  or  in  formulating  rules  broader  than  required 
for  the  disposition  of  the  matter  in  hand,  yet  years  of  patient  reflection  had 
stored  his  mind  with  doctrines,  which  enabled  him  on  fit  occasions  to  indulge 
in  that  exposition  of  general  principles  which  is  so  gratifying  to  the  profes- 
sion. And  even  when  he  did  not  do  this,  I  think  he  always  endeavored  to 
comply  with  Lord  Kenton's  suggestion  that  it  is  the  duty  of  every  court  to 
satisfy  the  parties  "that  the  whole  case  has  been  examined  and  considered.** 
His  mind  was  singularly  free  from  prejudice.  Other  judges  may  have  had 
greater  and  more  exact  learning,  but  none  have  excelled  him  in  that  impar- 
tiality which  enabled  him,  in  spite  of  prepossessions  even,  to  hold  the  scales 
so  steadily  that  every  element  of  decision  was  allowed  due  weight.  He  never 
seemed  to  forget  that  the  highest  of  earthly  functions  is  the  determination 
of  justice  among  men,  and  he  acted  accordingly. 

Well  grounded  in  fundamental  principles,  experience  confirmed  his  attach- 
ment to  them,  and  his  conviction  that  they  contained  within  themselves  suf- 
ficient elasticity  to  meet  all  the  varying  conditions  of  human  affairs,  and 
sufficient  rigor  for  their  regulation.  If  the  curse  be  denounced  on  him  who 
removeth  the  landmark,  the  blessing  should  rest  upon  him  who,  going  by  the 
ancient  ways,  removes  no  one  of  the  guides  to  safety  erected  by  the  wisdom 
of  the  ages. 

His  judicial  life  affords  an  admirable  illustration  of  the  lesson  taught  by 
the  parable  of  the  talents,  that  the  capacity  to  accomplish  increases  with  its 
exercise,  while  it  would  become  extirpated  by  disuse.  He  could  "toil  ter- 
ribly," and,  obeying  the  oracle,  "endeavor  not  to  do  more  than  is  given  thee 
in  charge, "  he  owes  his  eminence  to  that  persistent  continuity  of  effort  in  a 
single  direction,  which  is  the  essential  condition  of  permanent  success. 

"Seated  upon  down, 
Or  in  his  bed,  man  cometh  not  to  fame; 
Withouten  which,  whoso  his  life  consumes, 
Such  vestige  of  himself  on  earth  shall  leave 
As  smoke  in  air,  and  in  the  water,  foam." 
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But  the  highest  tribute  that  can  be  paid  to  the  memory  of  Judge  "Walker 
lies  in  the  deserved  recognition  of  the  unconscious  influence  which  his  faith- 
ful, industrious  and  upright  career  has  exerted  and  will  exert.  The  world 
does  not  sympathize  with  the  mere  performance  of  duty,  but  it  acknowledges 
and  does  homage  to  its  fruits.  "We  appreciate  some  sudden  convulsion  of 
nature,  but  not  the  genial  light  of  every  morning.  Our  attention  becomes 
instantly  riveted  upon  a  new  proposition,  but  the  steady  and  quiet  adherence 
to  principle  excites  no  special  comment.  "We  at  once  concede  the  effect  of 
a  vigorous  attack,  but  we  are  slow  to  comprehend  that  of  a  good  example. 
But  the  example  of  an  honest  and  thorough  life,  the  example  of  a  sweet  and 
virtuous  soul,  though  its  possessor  sleeps  in  dust,  "then  chiefly  lives." 

Death  has  been  called  a  great  leveler.  It  more  frequently  enables  true 
worth  to  be  recognized,  and  elevates  above,  rather  than  lowers  to,  the  leveL 
Such  will  be  the  judgment  of  posterity  upon  this  record  of  absolute  integ- 
rity, of  conscientious  devotion  to  duty,  now  closed  on  earth  forever.  But 
we  who  recall  the  touch  of  the  vanished  hand,  the  sound  of  the  stilled  voice, 
the  pleasant  companionship  of  the  days  that  will  return  no  more,  can  not  but 
be  exceeding  sorrowful. 

The  members  of  this  court  have  lost  the  associate  of  long  years  of  com- 
mon labors  and  affectionate  regard;  the  bar  a  venerated  teacher;  the  State  a 
faithful  servant;  his  friends  (and  they  were  all  who  knew  him)  the  "human- 
hearted  man"  they  loved.  But  this  consolation  is  ours:  "We  can  not  doubt 
that  as  he  came  to  the  banks  of  the  river  which  we  all  must  cross,  Good  Con- 
science, whom  in  his  lifetime  he  had  invited  to  meet  him  there,  lent  him  his 
hand,  and  so  helped  him  over.  And  Faith  and  Hope,  dispelling  our  mo- 
mentary sadness,  speak  through  us  to  the  departing  spirit  of  our  dear  friend: 


'Say  not  Good  Night,  but  in  some  brighter  clime 
Bid  us  Good  Morning." 


The  following  letter  from  ex- Chief  Justice  Caton,  written 

while  temporarily  absent  from  his  home  in  Ottawa,  was  then 

read: 

San  Gabriel,  Caii.,  February  13,  1885. 
Chief  Justice  Scholfleld: 

My  Dear  Judge — I  have  just  now  learned,  from  a  paragraph  in  a  Chicago 

paper,  of  the  death  of  Judge  "Walker.     My  sensibilities  are  deeply  touched 

by  this  sad  event.     For  years  we  were  associated  on  that  bench  together, 

during  which  time  I  learned  not  only  to  respect  but  to  love  him.     Our  rela- 
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tions  were  not  only  intimate,  but  our  friendship  was  close.  His  integrity 
was  absolutely  immaculate.  His  learning  in  the  law  was  so  deep,  and  his 
judgment  so  clear,  as  to  render  him  invaluable  as  a  member  of  the  court. 
His  deliberate  mode  of  thought,  and  his  untiring  industry,  marked  him  as 
eminently  fitted  for  the  exalted  place  which  he  filled  for  so  many  years. 

To  me  his  demise  is  especially  touching,  and,  I  may  add,  suggestive.  Of 
the  seventeen  associates  with  whom  I  sat  upon  that  bench  but  three  are  left 
to  mourn  his  loss  with  me, — Treat,  Scates,  and  Trumbull.  He  was  the  junior 
of  us  all,  and  might  well  have  expected  to  survive  us  all.  He  was  the  last 
upon  that  bench  with  whom  I  had  sat  in  council  and  shared  responsibilities. 
So  I  trust  you  will  pardon  the  lament  which  seeks  for  utterance. 

Very  truly  yours,  J.  D.  Caton. 

Mr.  Justice  Tunniclifp  responded : 

Having  enjoyed  a  personal  acquaintance  and  friendship  with  the  late 
Judge  Walker  for  over  thirty  years,  residing  all  this  time  in  his  vicinity, 
and  coming  to  this  bench  as  his  successor,  it  will  not,  I  hope,  be  regarded  as 
inappropriate  or  obtrusive  for  me  to  offer  my  humble  tribute  to  his  memory. 
My  acquaintance  with  him  began  in  the  year  1851,  when  he  was  a  practicing 
attorney  at  Eushville,  Illinois,  in  partnership  with  that  brilliant  and  accomp- 
lished lawyer,  the  late. Robert  S.  Blackwell.  But  an  opportunity  of  forming 
a  more  intimate  knowledge  of  his  great  worth  and  exalted  character  was 
afforded  me  in  1852,  when  I  became  a  student  at  law  in  his  office.  It  would 
be  difficult  to  find  a  more  able,  patient  and  genial  preceptor  than  was  he. 
Though  his  office  was  small,  consisting  of  but  a  single  room  for  himself, 
several  students  and  a  good  law  library,  his  uniform  kindness  and  cheerful- 
ness made  all  feel  at  home,  and  that  they  were  never  in  the  way,  but  always 
welcome  there.  His  great  fondness  for  the  law,  the  delight  he  took  in  dis- 
cussing it,  and  explaining  its  intricacies,  as  well  as  the  kind,  encouraging 
words  he  ever  had  for  the  beginner,  rendered  him  not  only  a  most  valuable 
instructor,  but  caused  him  to  be  revered  and  loved  by  all  who  were  so  for- 
tunate as  to  receive  the  benefit  of  his  fostering  care.  I  was  in  his  office  at 
the  time  of  his  candidature  and  election,  in  1853,  to  the  circuit  bench,  and 
well  remember  the  assiduity  with  which  he  applied  himself  to  the  arduous 
labor  of  digesting  the  decisions  of  this  court  for  his  own  use  on  the  circuit, 
that  he  might  not  on  "occasions  sudden"  be  led  into  rulings  in  conflict  with 
them.     The  duties  of  circuit  judge  were  discharged  by  him  with  eminent  sat- 
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isfaction  to  the  bar,  to  suitors,  and  the  people,  for  five  years,  when,  in  1858,  he 
was  appointed  by  Governor  Bissell  to  fill  the  unexpired  term  of  the  late  Judge 
O.  C.  Skinner,  made  vacant  by  the  latter's  resignation.  Judge  Walker  was 
three  times  elected  to  a  seat  in  this  court,  and  on  two  occasions  from  a  dis- 
trict then  largely  opposed  to  his  political  faith.  It  should,  however,  be  said 
of  him,  to  his  credit,  that  during  his  long  career  upon  the  bench,  though  firm 
and  outspoken  in  his  convictions,  he  never  took  an  active  part  in  politics, 
nor  was  he  in  any  sense  a  partisan;  and  although  occasionally  called  upon  in 
the  discharge  of  his  duties,  in  connection  with  other  members  of  the  court, 
to  pass  upon  questions  affecting  the  interest  of  his  party,  it  is  gratifying  to 
know  that  neither  he  nor  his  associates  upon  the  bench  have  ever  been  influ- 
enced in  their  decisions,  in  the  least,  by  their  own  predilections.  His  great 
integrity,  impartiality  and  worth  as  a  judge  were  too  highly  appreciated  by 
the  people  to  permit  the  question  of  his  reelection  at  various  times  to  be 
made  a  political  issue.  The  most  prominent  traits  in  his  character  were  his 
high  moral  sense  of  right,  his  inflexible  honesty,  and  his  great  love  of  justice. 
Though  mindful  of  the  maxim,  that  "hard  cases  make  poor  precedents, "  yet 
when  a  case  presented  itself  that  seemed,  under  the  imperative  and  rigid 
rules  of  law  applicable  to  it,  to  work  oppression  or  wrong,  his  most  anxious 
and  earnest  thoughts  were  bent  in  endeavoring  to  find  some  foil  to  prevent 
their  use  in  overstepping  the  limits  of  equal  and  exact  justice.  Adorning 
the  bench  of  the  highest  court  in  our  State  for  over  a  quarter  of  a  century; 
repeatedly  its  chief  justice;  passing  continually  upon  questions  of  the  gravest 
import  in  the  law,  in  all  its  various  branches;  settling,  by  the  edict  of  the 
court,  almost  daily,  property  rights  of  the  greatest  magnitude;  holding  the 
scales  of  justice  in  such  equipoise,  between  great  corporations  of  almost  un- 
limited wealth  and  power  on  the  one  side,  and  the  rights  of  the  public  to  be 
affected  by  them  on  the  other,  and  so  adjusting  their  respective  obligations  to 
each  other  that  whilst  invested  capital  should  not  be  deprived  of  a  reasonable 
reward  for  its  use,  yet  those  to  be  conserved  thereby  should  not  be  subjected 
to  extortion  or  unjust  discrimination;  and  continually  administering  the  rules 
of  law  by  which  life,  liberty  and  property  are  held  secure, — and  doing  all 
this  so  wisely  and  satisfactorily  that  no  one  has  ever  been  heard  to  question 
the  purity  of  his  motives,  is  to  justly  win  the  highest  prize  for  which  a  judge 
can  be  ambitious. 

During  a  large  portion  of  Judge  WaIiKEb's  judicial  life,  he,  with  the 
lamented  Breese  and  Lawrence,  alone  constituted  this  court,  and  per- 
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formed  the  immense  labors  incumbent  upon  them,  and  which,  it  is  confi- 
dently believed,  were  greater  than  those  ever  imposed  upon  any  court  of 
equal  rank  and  of  as  few  members.  That  they  were  able  to  accomplish  so 
much,  and  with  such  signal  ability,  was  not  only  a  wonder  to  the  profession, 
but  a  marvel  to  those  who  succeeded  them.  Mistakes,  both  of  law  and  facts, 
may  doubtless  be  sometimes  found  in  their  decisions,  but  it  could  not  be 
otherwise  and  they  be  human.  Without  disparagement  to  others,  it  may  be 
said  with  justice  to  them,  that  three  more  noble,  upright  and  learned  justices 
have  never  sat  upon  any  bench.  They  were  pioneers  in  laying  deep  and 
broad,  and  upon  a  solid  foundation,  the  jurisprudence  of  our  State,  and  their 
recorded  opinions,  running  through  nearly  a  hundred  volumes  of  Reports,— 
and  many  of  them  noted  not  less  for  the  clearness  of  their  statement,  and 
the  soundness  of  the  principles  of  law  they  evolve,  than  for  the  elegant  and 
classic  diction  in  which  they  are  clothed, — will  be  read  and  referred  to  as 
standards  of  authority  so  long  as  the  common  law  shall  form  a  rule  for  the 
guidance  of  men.  But  alas!  they  are  all  now  gone,  and  their  seats  upon  this 
bench,  which  they  so  highly  honored,  shall  be  filled  by  them  no  more  forever. 
To  have  been  a  triumvir  on  the  bench  with  such  distinguished  citizens  and 
jurists,  and  to  have  fulfilled  all  the  duties  of  the  position  with  an  ability  and 
fidelity  commensurate  with  its  requirements,  and  in  such  a  manner  as  to 
merit  and  receive  the  esteem  and  cordial  love  and  friendship  of  his  associates, 
and  the  approbation  and  confidence  of  the  people,  whose  worthy  servant  he 
was,  is  an  honor  worthy  of  a  "civic  wreath." 

It  is  a  proud  monument  to  Judge  Walker's  industry  and  the  ceaseless 
labor  he  was  compelled  to  perform  during  his  long  official  life,  that  he  is 
entitled  to  the  enviable  distinction  of  having  written  more  opinions  than  any 
judge  who  has  ever  sat  upon  a  Supreme  Bench,  either  in  this  country  or  in 
any  part  of  the  civilized  world;  and  considering  their  number,  and  the  vast 
and  varied  fields  of  jurisprudence  they  embrace,  and  the  brief  time  allowed 
for  their  preparation,  we  venture  to  say  that  they  will  compare  favorably  with 
those  of  the  most  eminent  jurists  who  have  graced  the  bench  in  any  age. 

Of  the  inestimable  beneficial  results  to  the  people  of  the  State  from  the 
wise  and  just  exposition  of  the  law  during  the  many  years  he  was  upon  this 
bench,  and  in  which  he  took  so  important  a  part,  by  which  monopolies, 
perpetuities,  entailments  of  property,  and  other  evils,  have  been  prevented, 
others  have  so  fully  and  ably  spoken,  that  I  will  only  add,  that  reared,  as  he 
was,  in  that  portion  of  the  State  known  as  the  "Military  Tract,"  and  where 
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the  conflicting  titles  to  land  were  not  only  a  great  hindrance  to  the  develop- 
ment of  the  country,  but  an  endless  source  of  annoyance  and  litigation  to 
occupants,  often  compelling  them  to  purchase  in,  more  than  once,  outstand- 
ing claims  of  title  to  their  lands  to  avoid  vexatious,  expensive  and  uncertain 
law  suits  before  they  could  feel  secure  in  the  tenure  to  their  homes,  he  early 
gave  his  careful  consideration  to  our  various  statutes  of  limitation,  which, 
to  some  other  jurists,  had  seemed  to  be  in  conflict  with  the  constitution, — 
delusions  "that  keep  the  word  of  promise  to  our  ear,  and  break  it  to  our 
hope, " — but  which  to  him  and  his  compeers  then  upon  this  bench,  were  con- 
strued, as  they  were  doubtless  designed  by  the  legislature  that  they  should,  to 
be  veritable  "statutes  of  repose,"  under  the  benign  influence  of  which  every 
freeholder  in  that  region,  as  well  as  throughout  the  State,  finds  ample  pro- 
tection in  his  possessions. 

Judge  Walker  was  not  merely  an  able  lawyer  and  a  wise  and  just  judge, 
but  was  a  man  of  broad  intellect,  of  wide  and  varied  reading,  and  well  versed, 
not  only  in  the  current  literature  of  the  day,  but  kept  pace  with  the  strides 
of  practical  science  and  philosophy.  He  was  not  a  member  of  any  church, 
but  was  a  great  respecter  of  those  professing  Christianity,  and  a  firm  believer 
in  the  immortality  of  the  soul.  For  over  forty  years  he  had  been  an  honored 
member  of  the  Masonic  fraternity,  and  from  its  pure  and  beautiful  tenets  and 
teachings,  akin  to  religion  itself,  he  had  become  imbued  with  the  spirit  of 
universal  benevolence,  and  was  an  earnest  devotee  in  the  dispensation  of  that 
charity  which  "letteth  not  the  left  hand  know  what  the  right  hand  doeth." 
His  was  a  kind,  noble  and  generous  nature,  with  a  heart  ever  yearning  for 
and  in  sympathy  with  the  poor  and  afflicted,  wherever  found,  and  with  a 
ready  hand  to  help  all  who  needed  his  assistance.  To  the  young  and  strug- 
gling attorney  he  was  always  mindful  and  considerate,  giving  them  cheering 
words  and  earnest,  valuable  counsel,  and  whenever,  in  the  darkest  hour  of 
their  professional  life,  they  sought  his  advice,  his  hopeful  words  of  encour- 
agement were  to  them 

"The  evening  beam  that  smiles  the  clouds  away, 
And  tints  to-morrow  with  prophetic  ray." 

To  his  family  he  was  a  loving  husband,  and  a  kind,  tender  and  indulgent 
parent.  Among  his  neighbors  he  was  a  guiding  star,  a  helper  in  every  enter- 
prise that  could  advance  the  public  interest,  universally  respected  and  en- 
shrined in  the  hearts  of  all  who  knew  him. 
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On  the  7th  day  of  February,  1885,  at  the  advanced  age  of  near  three  score 

years  and  ten,  the  soul  of  this  noble  man  took  its  departure  for  another,  and, 

as  we  hope,  a  brighter  and  a  better  world. 

"Green  be  the  turf  above  thee, 
Friend  of  my  better  days! 
None  knew  thee  but  to  love  thee, 
Nor  named  thee  but  to  praise. 
"Tears  fell  when  thou  wert  dying, 
From  eyes  unused  to  weep, 
And  long,  where  thou  art  lying, 
Will  tears  the  cold  turf  steep. 

""When  hearts,  whose  truth  was  proven, 
Like  thine,  are  laid  in  earth, 
There  should  a  wreath  be  woven 
To  tell  the  world  their  worth. 

"While  memory  bids  me  weep  thee, 
Nor  thoughts  nor  words  are  free, 
The  grief  is  fixed  too  deeply 
That  mourns  a  man  like  thee." 

Mr.  Justice  Dickey  then  gave  expression  of  sentiments  of 
respect  and  friendship  for  the  deceased. 

Mr.  Chief  Justice  Scholfield,  further  responding,  said : 

Those  of  my  brethren  who  have  remained  silent,  join  with  me  in  express- 
ing cordial  approbation  of  the  sentiments  of  the  resolutions,  and  entire  con- 
currence in  the  words  of  eulogy  that  have  been  so  kindly,  so  happily,  and, 
withal,  so  truthfully,  spoken  of  our  deceased  brother.  To  those  who  were 
allied  to  Judge  Walker  by  the  endearing  ties  of  kindred,  and  to  us,  as  well, 
who  were  allied  to  him  by  the  ties,  but  little  less  strong,  of  intimate  and 
congenial  official  association  and  of  personal  friendship,  it  is  a  solace  and  a 
comfort,  in  the  hour  of  mourning,  to  be  assured,  as  we  thus  are,  that  his 
ability,  his  integrity,  and  his  devotion  to  duty  were  known  to  and  adequately 
appreciated  by  the  bar  of  the  State.  The  highest  reward  a  judge  can  receive, 
next  to  the  approval  of  his  own  conscience,  is  the  sincere  approbation  of  an 
able,  enlightened  and  honorable  bar,  for,  by  reason  of  the  nature  of  the 
judge's  duties,  none  are  so  competent  as  the  members  of  the  bar  to  decide  in 
what  manner  those  duties  have  been  performed;  and  to  the  official  conduct 
of  no  other  class  is  there  such  zeal,  industry,  ability  and  professional  learn- 
ing applied  in  investigating  and  testing  its  accuracy,  and  at  the  same  time 
with  such  incentives  to  fairness  and  accuracy  of  conclusion,  in  general,  as 
that  applied  by  the  members  of  the  bar  to  the  decisions  of  those  who  occupy 
places  upon  the  bench.  The  practicing  lawyer  necessarily  becomes  a  critio 
in  whatever  relates  to  his  duties,  and  although  the  exultation  of  victory  and 
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the  sting  of  defeat  may  for  the  moment  affect  his  partiality,  yet  if  he  be 
not  intensely  egotistic  and  morally  perverted,  this  can  be  but  momentary,  for 
his  conscience  must  admonish  him  that  no  personal  result  can  be  set  against 
a  correct  administration  of  the  law;  and  he  will,  on  reflection,  moreover, 
realize  that  the  rule  by  which  defeat  was  suffered  to-day,  may,  to-morrow, 
be  the  rule  by  which  a  victory,  in  a  more  important  cause,  shall  be  achieved. 
And  so  it  is  the  empty  pretender  and  impudent  sham  in  the  profession  is 
detected,  exposed  and  put  to  shame,  and  the  judge  who  truly  has  the  confi- 
dence and  respect  of  the  bar  is  known  to  deserve  it. 

There  is  nothing  in  the  character  of  the  duties  of  a  judge  to  excite  the 
enthusiastic  admiration  of  the  populace.  A  judge  wearing  his  life  away 
in  patient  toil  among  records  and  books — a  martyr  to  his  sense  of  duty — is 
not  a  spectacle  to  enlist  the  applause  of  the  multitude.  Such  a  life  is  too 
barren  of  tragic  incidents,  too  unromantic,  for  its  history  to  be  embalmed  in 
song  or  story;  and  yet,  to  the  few  who  are  capable  of  accurately  appreciating 
such  a  life,  it  is  grand  and  heroic.  Its  results  are  protection,  peace  and 
happiness  to  mankind,  through  the  just  enforcement  of  the  laws;  and  these, 
in  every  right  estimate,  are  far  above  the  results  of  a  life, — however  brilliant 
its  spectacular  performances, — devoted  to  the  acquisition  of  individual  power 
and  the  perpetuation  of  individual  fame,  through  the  bloodshed,  the  oppres- 
sion and  the  misery  of  the  many,  as  are  those  of  most  of  the  idols  of  history. 

We  are  not  unmindful  that  the  fame  of  the  judge  of  a  court  of  last  resort 
must,  in  the  main,  rest  on  his  written  opinions,  seen  and  known  only  by  the 
profession,  and  in  professional  traditions,  and  that  these,  all,  after  the  lapse 
of  time,  must  be  superseded  by  the  written  opinions'and  traditions  of  others 
coming  after,  and  finally  pass  into  oblivion;  yet  we  are  hopeful  that  that  which 
is  good  in  our  work  will  not  speedily  pass  away,  but  that  its  influence  shall 
long  be  felt  and  appreciated,  and  that  the  memory  of  our  deceased  brother, 
whose  mind  has  often  guided  and  always  sensibly  aided  in  whatever  of  good 
may  have  been  accomplished  while  he  sat  upon  this  bench,  shall  be  perpet- 
uated and  cherished  as  long  as  the  influence  of  that  good  shall  last. 

To  what  has  been  already  said,  but  little  need  be  added,  and  the  excuse 
for  adding  that  little  is  in  the  fact  that  in  the  conference  room  of  the  court 
there  is  an  intimacy  of  association, — a  mutual  laying  bare,  so  to  speak,  of  the 
innermost  workings  of  the  mind  to  each  other, — which  does  not  exist  any- 
where else,  and  so  we  come  to  feel  that  we  know  each  other  much  better  than 
others,  outside  the  family  circle,  can. 
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Judge  "Walker's  mind  was  strong  and  practical,  and  he  was  industrious 
to  a  degree  that  I  have  never  seen  surpassed.  He  was  thoroughly  and  incor- 
ruptibly  honest,  and  in  the  performance  of  every  judicial  act  his  mind  waa 
under  the  influence  of  the  highest  sense  of  official  duty.  To  say  that  he 
never  erred,  would  be  to  claim  that  he  was  more  than  human;  but  when  the 
vast  amount  of  work  that  he  performed,  and  the  circumstances  under  which 
it  was  performed,  are  considered,  the  only  wonder  is  that  his  errors  are  so 
few.  This  will  be  better  understood  by  reference  to  some  facts  which  are, 
probably,  not  known,  even  to  members  of  the  profession,  generally. 

As  has  been  observed  by  others,  Judge  "Walker  came  upon  this  bench  in 
April,  1858,  and  he  consequently  lacked  only  about  two  months  of  completing 
twenty-seven  consecutive  years  of  service  here.  His  first  opinion  is  reported 
in  the  19th  volume  of  Illinois  Keports,  and  his  last  will  probably  appear  in  the 
112th  volume  of  that  series,  making  in  all  ninety-three  volumes  in  which  his 
opinions  will  appear.  Throughout  that  long  period  of  time  he  was  never 
absent  from  his  place  on  the  bench  during  a  single  term.  There  were,  prob- 
ably, three  or  four  times  when  he  was  detained  from  his  seat  by  temporary 
illness,  but  not  more,  and  then  it  was  only  for  a  day  or  so  at  a  time.  He  was 
usually  the  first  one  to  enter  the  conference  room  in  the  morning,  and  the  last 
one  to  leave  it  at  night,  and  often,  after  retiring  to  his  room,  he  gave  hours  to 
labor  upon  his  cases  that  nature  required  for  relaxation  and  sleep.  He  never 
failed  to  write  an  opinion  in  a  case  assigned  to  him,  or  to  perform  its  equiva- 
lent in  labor  in  other  cases,  if,  for  any  reason,  he  found  he  could  not  write  in 
it;  and  he  often, — very  often, — wrote  opinions  in  cases  not  assigned  to  him, 
to  assist  and  relieve  a  brother  judge.  The  dread  that  the  dockets  would  fall 
behind  weighed  upon  his  mind  like  a  night-mare,  and  so  long  as  unfinished 
business  was  in  his  hands,  he  allowed  himself  no  repose.  Neither  private 
business  nor  social  enjoyment— not  even  sickness  of  friends  and  family — was 
allowed  to  claim  his  attention  at  the  expense  of  the  business  of  the  court. 
"When  he  first  came  upon  the  bench,  though  the  business  of  the  court  was 
rapidly  increasing,  the  number  of  cases  was  not  too  great  to  be  disposed  of 
by  himself  and  his  two  associates,  with  moderate  labor.  In  time,  however, 
the  rapid  increase  brought  the  number  beyond  their  capacity,  and  then,  for  a 
while,  and  until  the  adoption  of  the  present  constitution,  they  performed  an 
amount  and  character  of  labor,  that  to  those  familiar  with  its  difficulties 
seems  almost  incredible.  Still  the  number  of  cases  to  be  annually  disposed  of 
grew,  and  although  the  addition  by  the  present  constitution,  of  the  four  judges 
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to  the  bench,  lightened  the  labors  of  writing  opinions,  it  retarded  rather  than 
accelerated  decisions  in  conference,  since  it  is  always  much  easier  for  three 
than  for  seven  to  harmonize  in  opinion.  The  great  fire  in  Chicago,  in  Octo- 
ber, 1871,  and  the  financial  panic  of  1873,  gave  an  impetus  to  the  accumula- 
tion of  business  before  the  court,  beyond  and  in  addition  to  the  gradual 
accumulation  from  the  increase  of  the  population  and  business  of  the  country, 
so  that  we  were  compelled  to  take  upon  our  agenda  dockets,  for  opinions,  in 
the  year  1874, — at  our  January  term  199  cases,  at  our  June  term  144  cases,  at 
our  September  term  518  cases, — making,  in  that  year,  a  total  of  851  cases,  or 
123  cases  to  each  judge.  In  the  preceding  year,  and  in  the  years  succeeding, 
until  the  creation  of  the  Appellate  Courts,  the  number  of  cases  taken  for 
opinions  did  not  fall  much  below  this.  In  any  one  of  those  years,  had  each 
case  upon  docket  been  argued  orally  to  the  full  limit  allowed  by  the  rule 
of  court,  it  would  have  been  impossible  to  have  completed  the  arguments 
within  the  year,  occupying  every  day,  Sundays  included,  for  that  purpose, 
to  say  nothing  of  the  time  necessary  for  discussing  and  deciding  in  confer- 
ence, writing  opinions,  and  afterwards  reading  and  discussing  them  in  con- 
ference, and  the  time  occupied  with  petitions  for  rehearing,  and  motions,  and 
questions  of  practice,  and  that  necessary  for  changing  from  one  division  to 
another.  I  recollect  of  no  instance  in  which  Judge  Walker  did  not  perform 
at  least  his  equal  share  of  the  work  of  the  court,  and  have  everything  on  his 
hands  fully  disposed  of  by  the  commencement  of  our  September  term.  In 
one  year, — I  think,  in  1873, — our  labors  were  protracted  in  this  (the  Northern) 
Grand  Division,  until  in  the  second  week  in  November.  We  had  been  en- 
gaged throughout  the  term,  on  every  working  day,  from  eight  o'clock  in  the 
morning  until  nine  or  ten  o'clock  at  night,  and  sometimes  even  until  a  later 
hour,  and  therefore  we  necessarily  went  to  the  work  of  preparing  opinions, 
in  the  vacation  that  followed,  with  somewhat  of  exhausted  animation,  and 
wearied  brains,  and  unquiet  nerves;  yet  Judge  Walker  wrote,  between  that 
adjournment  and  the  first  of  January  following,  when  the  court  convened  in 
the  Central  Grand  Division,  sixty -two  opinions,  and  read  them  in  the  con- 
ference of  that  term.  Unavoidably,  they  required  much  careful  reexamina- 
tion; and  emendations  sometimes,  and  occasionally  recasting  of  considerable 
portions,  to  meet  the  views  of  his  brethren,  were  inevitable;  and  to  prepare 
these,  which  he  did,  and  likewise  performed  his  part  in  full  of  the  current 
work  of  the  term,  required  him  to  work  at  every  spare  moment,  and  far  into 
each  night,  and  for  several  weeks  I  doubt  whether  midnight  ever  found  him  in 
his  bed.     In  many  of  these  cases  the  records  were  voluminous,  and  the  mere 
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necessary  reading  of  the  printed  matter  was  a  very  great  task,  as  was  also  the 
manual  labor  of  the  writing  that  had  to  be  done;  and  to  all  this  add  the  far 
greater  mental  labor,  constant  in  its  strain,  upon  the  brain,  and  most  exhaust- 
ing in  its  effect.  It  was  by  far  too  much  for  any  ordinary  individual,  and  it 
proved  to  be  too  much  for  even  his  iron  constitution.  It  is  believed,  and  I 
have  no  doubt  truly,  that  it  was  the  origin  of  that  disease  which  finally 
caused  his  death,  for  not  long  afterwards  it  was  found  to  be  fastened  upon 
him,  and  although  at  many  times  it  was  checked,  and  at  some  times  it  was 
apparently  almost  cured,  it  never  left  him.  It  may  be  that  with  entire  relax- 
ation and  rest  the  disease  might  have  been  conquered,  but  this  he  could  not 
have  and  remain  in  the  court.  His  conscience  would  not  permit  him  to  be 
idle  while  cases  accumulated  upon  the  docket,  and  remained  from  term  to  term 
undecided,  and  he,  as  well  as  every  other  member  of  the  court,  realized  that 
such  was  the  constant  pressure  upon  the  court  that  the  cessation  of  labor  of 
but  a  single  judge  operated  to  procrastinate  decision  and  accumulate  unde- 
cided cases  upon  the  advisement  docket.  His  life  was  literally  sacrificed  to 
his  sense  of  judicial  duty.  Others  may  have  exhibited  more  brilliancy  and 
learning  in  the  discharge  of  judicial  duty,  but  none  have  ever  been  more  loyal 
and  self-sacrificing  to  its  commands,  as  it  was  given  to  him  to  comprehend 
them. 

In  his  association  among  his  brethren,  Judge  Walker  was  modest  and 
pure  in  deportment  and  speech.  In  considering  questions,  he  was  patient, 
laborious  and  conscientious,  and  although  firm  when  his  convictions  were 
formed,  in  endeavoring  to  arrive  at  a  correct  result  he  had  no  pride  of 
opinion,  and  lent  an  attentive  ear  to  every  suggestion  tending  to  enlighten 
the  discussion.  Like  Lord  Mansfie:ld,  he  believed  it  was  more  magnani- 
mous to  retract  when  wrong  than  to  persist  in  error.  It  gave  him  unaffected 
pain  to  think  that  he  might,  through  misapprehension,  do  injustice  by  his 
conclusions.  He  rarely  used  an  ill-tempered  word,  and  he  never  uttered  a 
coarse  or  vulgar  word  at  the  expense  of  his  associates,  and  he  never  inten- 
tionally gave  pain  to  others  by  captious  or  harsh  criticism.  He  rather  courted 
than  sought  to  avoid  criticisms  of  his  own  opinions,  so  long  as  they  were 
within  the  control  of  the  court,  and  no  argument  in  opposition  to  his  ex- 
pressed views  gave  him  offence,  so  long  as  it  was  respectful  in  language  and 
temper,  and  fair  in  statement;  but  his  sensitive  nature  writhed  and  suffered 
intensely  under  any  imputation,  however  indirect,  that  reflected  upon  bis 
integrity. 
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We  shall  long  feel  the  loss  of  his  wise  and  prudent  counsels,  his  genial 
and  sympathetic  fellowship,  his  helping  hand  in  our  labors,  and,  above  all, 
the  support  and  shield  of  his  incorruptible  moral  character. 

The  resolutions  will,  as  requested,  and  likewise  the  remarks  that  have 
been  made  thereon,  be  spread  upon  the  records  of  the  court,  as  a  memorial 
of  the  esteem  in  which  our  deceased  brother  is  held. 

Thereupon,  as  a  further  mark  of  respect  for  the  deceased, 
the  court  adjourned. 


CASES 
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Mart  Germain  et  al. 

v. 
Peter  J.  Baltes  et  ah 

Filed  at  ML  Vernon  January  22,  1885, 

1,  Devise — to  one  as  trustee,  as  distinguished  from  a  devise  to  a  re- 
ligious  corporation.  A  devised  unto  B,  a  Catholic  bishop,  in  his  individual 
capacity,  all  the  real  and  personal  property  owned  by  the  testator  at  his  death, 
in  trUst  that  upon  the  request  of  a  certain  religious  congregation  the  trustee 
would  sell  the  property,  either  at  public  or  private  sale,  and  apply  the  pro- 
ceeds to  the  erection  or  maintenance,  or  both,  of  an  orphan  asylum,  under 
the  direction  of  and  as  requested  by  such  congregation:  Held,  that  this 
was  not  a  devise  of  real  estate  to  a  religious  corporation,  but  to  an  individual 
as  a  trustee,  and  is  not  prohibited  by  any  statute  or  law  of  this  State. 

2.  Same — whether  a  devise  of  money  or  of  land.  "Where  a  testator  de- 
vised all  his  real  and  personal  estate  to  one  as  a  trustee,  to  be  sold  and 
converted  into  money  when  so  requested  by  an  incorporated  religious  society, 
and  applied  in  establishing  an  orphan  asylum,  to  be  under  the  direction  and 
control  of  such  society,  it  was  held,  that  the  devise  in  favor  of  the  charity 
was  a  devise  of  money  and  not  of  land,  and  was  such  as  the  courts  will  uphold. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  countj; 
the  Hon.  Amos  Watts,  Judge,  presiding. 


30  Germain  et  al.  v.  Baltes  et  al. 

Statement  of  the  case.    Brief  for  the  Plaintiffs  in  Error. 

This  was  a  bill  in  equity,  by  the  heirs  of  Catharine  Agnes 
Germain,  to  set  aside  the  will  of  the  latter,  on  the  ground 
the  testatrix  was  of  unsound  mind,  and  undue  influence,  and 
also  on  the  ground  that  a  devise  of  land  to  a  religious  corpo- 
ration, of  more  than  ten  acres,  is  void.  The  circuit  court 
refused  to  set  aside  the  will  or  the  devise  in  trust. 

Messrs.  Hay  &  Knispel,  for  the  plaintiffs  in  error : 

In  the  case  of  St.  Peter's  Roman  Catholic  Congregation  v. 
Germain,  104  111.  440,  this  court  held  that  the  deed  set  out 
in  the  bill  and  decree,  from  Catharine  Agnes  Germain  to  the 
congregation,  was  null  and  void. 

A  charity,  in  a  legal  sense,  may  be  denned  as  a  gift  to  be 
applied,  consistently  with  existing  laws,  for  the  benefit,  etc. 
Jackson  v.  Phillips,  14  Allen,  556. 

A  trust  can  not  be  created  in  favor  of  a  corporation,  if  there 
is  some  requirement  of  the  law  that  will  thereby  be  evaded, 
as,  where  such  corporation,  by  charter,  is  restricted  from 
holding  real  estate  beyond  a  certain  amount.  Lewin  on 
Trusts,  35,  36 ;   3  Eedfield  on  Wills,  477. 

It  follows,  that  a  charitable  use  will  not  be  sustained  if 
inconsistent  with  existing  laws.  It  will  not  be  upheld  if  it 
contravenes  an  express  provision  of  law,  or  if  it  is  for  a  pur- 
pose forbidden  by  public  policy.     Perry  on  Trusts,  715. 

The  most  common  illustration  of  the  rule  that  courts  will 
not  uphold  gifts  for  charitable  purposes  where  such  gifts  con- 
travene some  law,  is  found  in  the  numerous  cases  that  have 
arisen  under  the  English  statutes  of  Mortmain,  9  George  II, 
chap.  36  ;  Story's  Eq.  Jur.  296,  297  ;  3  Eedfield  on  Wills,  494. 

Where,  under  the  statutes  of  Mortmain,  lands  are  devised 
to  a  charity,  the  trust  is  not  only  void,  but  the  legal  estate  does 
not  vest,  and  the  heir  may  recover  in  such  cases.  2  Eedfield 
on  Wills,  511 ;  Williams  on  Executors,  1075. 

Under  the  English  statutes  of  Mortmain,  courts  of  equity 
will  not  allow  charities  to  hold  money  bequeathed,  where  it 
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is  directed  to  be  raised  out  of  the  sale  of  real  estate.     1  Jar- 
man  on  Wills,  218,  219. 

In  New  York,  under  similar  statutes,  it  has  been  repeat- 
edly decided  that  real  estate  can  not  be  devoted  to  charity. 
2  Bedfield  on  Wills,  545,  546 ;  Beekman  v.  People,  27  Barb. 
260 ;   McCaughal  v.  Ryan,  id.  376. 

Mr.  Charles  W.  Thomas,  for  the  defendants  in  error: 

No  devise  is  made  to  the  corporation,  but  to  the  bishop  in 
his  individual  capacity,  in  trust  for  the  establishment  of  a 
public  charity,  and  the  statute  (43  Eliz.  chap.  4,)  called  the 
Statute  of  Charitable  Uses,  is  in  force  in  this  State.  (Heuser 
v.  Harris,  42  111.  425.)  By  its  provisions,  all  the  statutes  of 
Mortmain  in  force  when  it  was  passed,  were,  pro  tanto,  re- 
pealed ;  and  there  has  been  in  England  no  restriction  upon 
gifts  or  grants  for  charitable  purposes,  until  the  passage  of 
the  statute  of  Mortmain,  9  George  II,  chap.  36,  which  is 
cited  by  counsel  for  plaintiffs  in  error,  but  which  is  not  in 
force  in  Illinois.  (Perry  on  Trusts,  sec.  696.)  In  fact,  many 
of  the  authorities  referred  to  by  counsel  were  either  made 
with  reference  to  this  last  named  act,  or  to  similar  statutes 
in  New  York  and  Pennsylvania,  or  were  previous  to  the  stat- 
ute of  43  Elizabeth.     Perry  on  Trusts,  sec.  715. 

But  even  if  the  Statute  of  Charitable  Uses  was  not  in  force 
in  Illinois,  the  courts  would,  nevertheless,  hold  valid  and 
carry  into  effect  all  gifts  and  grants  for  charitable  purposes. 
Perry  on  Trusts,  sees.  694,  748. 

Under  the  Statute  of  Charitable  Uses  the  devise  in  this 
case  would  be  upheld  if  it  were  directly  to  the  congregation, 
in  trust,  to  erect  and  maintain  an  asylum  for  orphans.  Perry 
on  Trusts,  sees.  45,  687;  Heuser  v.  Harris,  42  111.  425. 

If  an  executor  selects  an  agent  who  will  not  or  can  not  act, 
the  beneficiaries  of  his  charity  will  not  be  deprived  of  its 
benefits,  but  the  courts  will  execute  the  will  and  enforce  the 
trust.     Story's  Eq.  Jur.  sees.  1165-1169. 
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Opinion  of  the  Court. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

The  will  of  Catharine  Agnes  Germain  is  as  follows : 
"In  the  name  of  God,  Amen.  I,  Catharine  Agnes  Germain, 
being  infirm  of  body  but  of  sound  and  disposing  mind  and 
memory,  and  being  especially  desirous  to  aid,  as  far  as  I  can, 
in  the  erection  and  maintenance  of  an  orphan  asylum  in  the 
city  of  Belleville,  in  the  State  of  Illinois,  do  make  and  ordain 
this  my  last  will  and  testament.  I  give  and  bequeath  and 
devise  unto  the  Bight-Beverend  Peter  Joseph  Baltes,  Boman 
Catholic  Bishop  of  Alton,  in  his  individual  capacity,  upon 
the  trusts  and  for  the  uses  and  purposes  hereinafter  men- 
tioned, all  my  real  estate  and  personal  property  of  which  I 
may  die  seized,  or  in  or  to  which,  at  the  time  of  my  death, 
I  may  have  any  right,  title  or  interest.  I  direct  that  the  said 
Baltes  shall,  upon  the  request  of  the  St.  Peter's  Boman  Cath- 
olic Congregation  of  said  city  of  Belleville,  sell  all  of  said 
property,  either  at  public  or  private  sale,  as  he  may  deem 
best,  and  apply  the  proceeds  of  such  sale  to  the  erection  or 
maintenance,  or  both,  of  an  orphan  asylum  in  said  city  of 
Belleville,  under  the  direction  of  and  as  requested  by  said 
congregation.  I  appoint  the  said  Peter  Joseph  Baltes  execu- 
tor of  this  my  last  will  and  testament,  and  direct  that  no 
bond  be  required  of  him  as  such  executor. 

"Signed  by  me  and  sealed  with  my  seal  this  14th  day  of 
May,  A.  D.  1879. 

We  held  in  St.  Peter's  Roman  Catholic  Congregation  v.  Ger- 
main, 104  111.  440,  that  a  grant  of  land  in  excess  of  ten  acres 
in  quantity,  to  a  religious  society,  is,  under  section  42,  chap- 
ter 32,  of  the  Be  vised  Statutes  of  1874,  absolutely  void ;  and 
counsel  for  plaintiffs  in  error  contend  that  the  same  doctrine 
is  applicable  to  this  devise,  and  renders  it  void,  likewise. 
This,  as  we  conceive,  is  a  clear  misapprehension  of  the  char- 
acter of  this  devise.    The  purpose  of  the  statute  in  prohibiting 
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religious  societies  from  owning  and  holding  lands  beyond  ten 
acres  in  quantity,  is,  very  clearly,  to  prevent  lands  being  tied 
up  in  the  hands  of  corporations,  and  to  leave  thern  free  to 
pass  by  conveyances,  as  the  wants  and  conveniences  of  society 
may  demand.  But  this  devise  is  not  to  a  corporation,  but  to 
a  natural  person, — Peter  Joseph  Baltes, — in  his  individual 
capacity.  The  land  is  not  to  be  kept  for  the  benefit  of  a  cor- 
poration, but  is  to  be  sold  and  conveyed  by  him,  and  thus, 
instead  of  being  tied  up,  it  is  to  pass,  as  soon  as  it  conve- 
niently may,  into  other  hands,  and  is  therefore  as  free  to 
barter,  sale  and  conveyance  as  any  land  possibly  can  be. 

There  is  nothing  in  any  statute  upon  our  statute  book,  of 
which  we  are  aware,  that  prevents  an  individual  from  giving 
his  property  to  charity,  if  he  shall  desire  to  so  dispose  of  it. 
He  may  certainly  sell  his  property,  convert  it  into  money,  and 
give  the  money  to  charity,  and  if  he  may  do  this,  it  is  impos- 
sible to  conceive  why  he  may  not  place  it  in  the  hands  of  a 
trustee  to  do  the  same  thing.  The  only  thing  that  is  pro- 
hibited, is  the  owning  by  the  corporation  of  more  than  ten 
acres  of  land.  Under  a  well  settled  rule  of  construction,  the 
devise,  here,  in  favor  of  the  charity,  is  to  be  regarded  as  a 
devise  of  money,  and  not  of  land.  Baker  v.  Copenbarger  et  al. 
15  111.  103. 

It  is  not  claimed,  and  can  not  be,  that  this  devise,  as  one 
to  charity,  apart  from  the  question  just  considered,  can  not 
be  upheld  under  our  law.  The  reverse  is  settled  law.  Heuser 
v.  Harris,  42  111.  425;  Andrews  v.  Andrews,  110  id.  223. 
See,  also,  Perry  on  Trusts,  (1st  ed.)  sees.  692,  693,  et  seq., 
and  notes. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Syllabus.     Brief  for  the  Plaintiffs  in  Error. 

William  Hamilton  et  al, 

v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Mt.  Vernon  January  22,  1885. 

1.  Ckiminal  law — indictment  for  assault  to  murder — its  requisites. 
It  is  not  necessary  that  an  indictment  for  a  felonious  assault  with  intent  to 
murder  should  set  out  the  manner  of  the  assault  with  any  degree  of  particu- 
larity, the  gist  of  the  offence  being  the  assault  with  a  felonious  intent. 

2.  Same — the  act  of  one  as  the  act  of  all  engaged  in  the  same  unlawful 
transaction.  Where  three  persons  entered  the  premises  of  another  with 
intent  to  steal,  and  on  being  detected  by  the  owner,  assaulted  him,  and  during 
the  difficulty  ensuing,  one  of  them  struck  the  owner  and  another  shot  at  him 
with  a  pistol,  it  was  held,  that  whatever  act  was  done  by  any  one  of  the  defend- 
ants so  entering  the  premises,  was  in  law  the  act  of  all,  and  that  all  were 
guilty  of  an  assault  with  intent  to  murder. 

3.  Same — -assault  to  murder — pleadings  and  proofs  as  to  deadly  char- 
acter of  weapons  used.  An  indictment  for  an  assault  with  intent  to  commit 
murder,  charged  that  the  defendants  assaulted  the  prosecutor  with  a  loaded 
pistol  and  a  hoe,  without  alleging  the  hoe  and  the  pistol  were  deadly  weapons, 
and  there  was  no  direct  proof  that  they  were  deadly  weapons:  Held,  that  the 
indictment  was  sufficient,  and  that  if  it  was  necessary  to  show  the  weapons 
used  were  deadly  ones,  that  was  shown  by  proof  of  an  assault  with  the  pistol 
and  hoe,  and  that  a  hoe,  in  legal  signification,  is  a  deadly  weapon,  as  much 
so  as  a  loaded  pistol  or  an  ax,  and  that  proof  of  their  deadly  character  was 
not  necessary. 

4.  Evidence — as  to  matters  generally  known.  Such  things  as  all  per- 
sons of  ordinary  intelligence  are  presumed  to  know,  are  not  required  to  be 
proved.  It  is  not,  therefore,  necessary,  on  the  trial  of  parties  for  an  assault 
with  a  loaded  pistol  and  a  hoe,  with  intent  to  murder,  to  prove  that  they  were 
deadly  weapons. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county ;  the 
Hon.  Oliver  A.  Harker,  Judge,  presiding. 

Messrs.  Morris  &  Boyer,  for  the  plaintiffs  in  error : 
The  charging  part  of  the  indictment  is,  that  the  defend- 
ants, on  and  at,  etc.,  "with  a  certain  loaded  pistol,  and  with 
a  certain  hoe,  the  same  being  a  deadly  weapon,  which  said 
pistol  and  hoe  the  said  (defendants)  then  and  there  held  in 
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their  hands,  with  which  said  pistol  and  hoe  the  said  (defend- 
ants) did  then  and  there  unlawfully  make  an  assault  upon 
one  S.  P.,  in  the  peace  of  the  People,  then  and  there  being 
with  an  intent,  then  and  there,  with  the  pistol  and  hoe  afore- 
said, unlawfully,  feloniously,  with  malice  aforethought,  to  kill 
and  murder  the  said  S.  P.,"  etc.  Under  this  charge  the 
People  were  bound  to  prove  the  hoe  was  a  deadly  weapon, 
and  that  the  assault  was  made  with  both. 

The  defendants  tried  could  not  have  been  convicted  as 
accessories  to  the  shooting  by  Eaton,  without  also  proof  of 
the  other  alleged  cause.  3  Greenleaf  on  Evidence,  sec.  141 ; 
Moore's  Crim.  Law,  sec.  138 ;  Rex  v.  Saunders,  7  C.  &  P.  277. 

The  proof  does  not  show  these  defendants  aided  and  abetted 
Eaton  in  his  assault,  but  that  they  prevented  Eaton  from 
shooting  the  prosecutor.  The  charge  in  the  indictment  is 
fatally  defective,  because  of  its  uncertainty. 

Mr.  W.  V.  Choisser,  for  the  People : 

A  person  may  be  guilty  of  murder  although  he  took  no 
part  in  the  killing,  nor  assented  to  any  arrangement  having 
for  its  object  the  death  of  another,  if  he  combined  with  those 
who  committed  the  deed  to  do  an  unlawful  act,  such  as,  to 
beat  or  rob,  and  death  ensue  in  consequence  of  the  attempt 
to  execute  the  common  purpose.  Brennan  v.  People,  15  111. 
511. 

If  a  defendant,  and  others  indicted  with  him,  had  a  com- 
mon design  to  do  an  unlawful  act,  then,  in  contemplation  of 
law,  whatever  act  any  one  of  them  did  in  furtherance  of  the 
original  design,  is  the  act  of  all,  and  all  are  equally  guilty  of 
whatever  crime  was  committed.     Hanna  v.  People,  86  111.  243. 

The  objection  raised  to  the  sufficiency  of  the  indictment  is 
certainly  not  well  taken.  It  is  not  necessary  to  allege  the 
commission  of  the  act  constituting  the  assault,  nor  to  state 
the  means  used  by  the  assailant,  nor  the  manner  of  commit- 
ting the  assault.     Connolly  v.  People,  3  Scam.  417;  Allen  v. 
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People,  82  111.  610 ;    McKinney  v.  State,  25  Wis.  378 ;    State 
v.  Chandler,  24  Mo.  371. 

The  Supreme  Court  of  Iowa,  in  State  v.  Seaman,  1  Green, 
418,  holds  an  indictment  good  which  charges  the  assault  to 
have  been  made  with  a  deadly  weapon,  without  any  descrip- 
tion of  the  instrument. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  September  term,  1883,  of  the  Saline  circuit  court, 
William  Hamilton,  Hat  Mitchell  and  William  Eaton  were 
jointly  indicted  for  an  assault  upon  Samuel  Parks,  with  intent 
to  murder.  At  the  March  term,  1884,  of  the  court,  Hamilton 
and  Mitchell  were  alone  put  upon  trial,  which  resulted  in  their 
conviction,  the  jury  fixing  the  term  of  their  confinement  in 
the  penitentiary  at  two  years,  and  the  court  sentenced  them 
accordingly.  The  accused  have  brought  the  record  here  for 
review,  and  ask  a  reversal  of  the  conviction  mainly  on  the 
ground  it  is  not  sustained  by  the  evidence. 

The  difficulty  out  of  which  the  present  prosecution  arose, 
occurred  on  the  farm  of  Samuel  Parks,  between  eight  and 
ten  o'clock  of  the  night  of  September  1,  1883.  The  account 
given  by  Parks  of  the  affair,  is  in  substance  as  follows: 
"For  two  nights  previous  to  the  difficulty  some  one  had  been 
in  my  water-melon  patch.  I  went  down  to  the  orchard  and 
melon  patch  between  eight  and  ten  o'clock.  My  son,  Samuel, 
went  with  me,  and  took  a  shot  gun.  We  located  about  ten 
steps  apart.  Soon  we  heard  some  one  coming.  It  was  Ham- 
ilton, Mitchell  and  Eaton.  After  they  had  crossed  the  fence 
and  started  in  the  patch,  one  of  them  said,  'The  biggest  ones 
are  down  this  way.'  Mitchell  came  towards  me,  and  Ham- 
ilton and  Eaton  went  towards  the  boy.  He  halted  them. 
Mitchell  ran.  Eaton  called  him  a  damned  coward,  and  called 
him  back,  saying,  'There's  only  a  man  and  a  boy, — let's  get 
what  we  came  after.'     I  invited  them  to  go  to  the  house  with 
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me  and  eat  water-melons,  but  they  refused.  Eaton  told  the 
boy  not  to  shoot,  and  was  rushing  towards  him.  I  told  them 
the  boy  would  not  shoot, — that  he  was  nothing  but  a  boy, 
and  not  to  hurt  him.  Hamilton  said  that  Eaton  was  nothing 
but  a  boy  either,  and  to  let  them  fight.  I  started  to  the  boy. 
Eaton  ran  up  to  him  and  knocked  him  down,  and  Hamilton 
caught  me  around  the  arms  and  threw  me  down.  Eaton 
took  the  gun  away  from  the  boy.  Hamilton  fell  on  top  of 
me.  I  turned  him,  and  think  I  struck  him.  I  was  a-straddle 
of  him.  He  hit  me  in  the  face  and  on  the  head  with  some- 
thing hard.  I  do  not  know  what  it  was.  My  wife  now  came 
up  with  a  hoe.  Eaton  knocked  her  down  while  I  was  engaged 
with  Hamilton.  I  saw  him  chuck  her  head  upon  the  ground. 
I  heard  Mitchell  ask  Hamilton  if  he  was  on  top.  *  *  * 
I  felt  something  hard  on  my  breast.  I  found  it  was  a  stone, 
which  Mitchell,  I  thought,  was  giving  to  Hamilton.  I  took 
it  out  of  his  hands,  and  hit  Hamilton  three  blows,  and  broke 
him  loose  from  me,  and  as  I  was  raising  up,  Eaton  shot  at 
me  with  a  pistol.  The  powder  burnt  my  face.  *  *  * 
As  we  got  up,  Mitchell  hit  me  on  the  head  with  a  hoe.  I  did 
not  know  anything  after  that  time." 

Such  is  the  general  outline  of  the  affair  as  given  by  Parks, 
and  while  there  are  some  slight  discrepancies  between  him 
and  his  son  in  their  statements  of  the  facts,  yet,  under  the 
circumstances,  there  is  nothing  in  them  inconsistent  with 
good  faith  and  an  honest  purpose  to  tell  the  truth.  In  the 
darkness  of  the  night  the  witness  may  have  been  mistaken 
as  to  some  of  the  details,  yet  after  making  ample  allowances 
for  this,  and  giving  the  accused  the  full  benefit  of  all  doubts, 
we  are  of  opinion  there  is  still  sufficient  evidence  to  warrant 
the  conviction.  The  fact  is  undisputed  that  the  three  defend- 
ants, one  of  whom  was  armed  with  a  pistol,  invaded  the-, 
premises  of  the  prosecuting  witness  with  a  criminal  purpose.. 
The  business  upon  which  the  parties  had  deliberately  entered! 
was  a  hazardous  one.     They  had  a  right  to  expect  that  im 
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the  event  they  were  detected  in  stealing  the  melons,  it  would 
result  in  violence  endangering  life  or  limb, — as  it  actually 
turned  out  afterwards.  That  they  were  all  co-conspirators 
in  a  dangerous  criminal  enterprise,  is  an  undisputed  fact. 
Such  being  the  case,  whatever  was  done  by  one,  in  contem- 
plation of  law  was  done  by  all,  and  ail  are  therefore  equally 
responsible. 

The  claim  that  Mrs.  Parks,  and  not  Mitchell,  struck  her 
husband  with  the  hoe,  is  not  supported  by  the  evidence. 
This  hypothesis  is  sustained  by  the  testimony  of  Mitchell 
alone,  who,  if  guilty,  had  the  strongest  motives  for  concealing 
the  truth.  Besides,  in  his  statement  he  is  positively  contra- 
dicted both  by  Parks  and  his  wife.  The  latter  says  :  "I  went 
to  the  melon  patch,  and  saw  there  was  going  to  be  a  row. 
I  went  back  to  the  house  to  get  a  hoe,  and  took  it  down  with 
me.  When  I  got  there,  Mr.  Parks  and  Hamilton  were  on  the 
ground,  fighting,  and  Eaton  had  Sam  down  about  six  or  seven 
feet  from  them.  I  struck  Eaton  with  the  hoe.  I  tried  to  get 
at  Hamilton  and  Mr.  Parks,  when  Eaton  knocked  me  down. 
Mitchell  took  the  hoe  from  me.  *  *  *  I  did  not  strike 
at  Hamilton  with  the  hoe. "  Thus  her  testimony  is  wholly 
inconsistent  with  the  idea  that  she  struck  at  Hamilton  with 
the  hoe,  and  hit  her  husband. 

The  point  is  made  there  is  no  proof  that  the  hoe  with  which 
the  assault  is  alleged  to  have  been  made  is  a  deadly  weapon. 
The  indictment  alleges,  and  the  proofs  show,  that  an  assault 
was  made  upon  Parks  with  a  loaded  pistol  and  a  hoe.  This 
we  think  was  sufficient.  Conceding  it  was  necessary  that  the 
deadly  character  of  the  weapons  with  which  the  assault  was 
made  should  have  been  established  before  the  jury,  (a  matter 
not  necessary  to  be  determined,)  we  are  of  opinion  that  was 
sufficiently  clone  by  proof  that  it  was  done  with  a  hoe  and 
loaded  pistol.  A  hoe,  both  in  popular  and  legal  signification, 
is  per  se  a  deadly  weapon, — fully  as  much  so  as  a  loaded 
pistol  or  an  ax.     Such  things  as  all  persons  of  ordinary  intel- 
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ligence  are  presumed  to  know,  are  not  required  to  be  proved. 
While  the  indictment  is  somewhat  informal,  yet  we  think  it 
is  sufficient,  at  least  after  verdict,  no  motion  having  been 
made  to  quash.  In  a  case  of  this  kind  the  gist  of  the  offence 
is  the  assault  with  a  felonious  intent,  hence  it  is  not  neces- 
sary to  set  out  the  manner  of  the  assault  with  any  degree  of 
particularity.     2  Wharton  on  Crim.  Law,  sec.  1282. 

Upon  the  whole,  we  perceive  no  substantial  ground  for 
disturbing  the  judgment  of  the  court  below,  and  it  is  there- 
fore affirmed. 

Judgment  affirmed. 


Chicago,  Burlington  and  Quincy  Eailroad  Company 

v. 
Sarah  A.  Eeno  et  al. 

Filed  at  Ottawa  January  22,  1885. 

1.  Specific  performance— whether  it  will  be  decreed — generally.  A 
bill  for  the  specific  performance  of  a  contract  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  that  relief  will  not  be  granted  as  a  matter  of  course, 
although  a  legal  contract  may  be  shown  to  exist.  The  contract  must  be 
founded  on  a  good  consideration,  and  be  reasonable,  fair  and  just,  and  it 
must  not  be  inequitable,  or  interfere  with  the  public  interest  to  enforce 
the  same. 

2.  A  specific  performance  of  a  contract  will  be  decreed  when  it  is  apparent, 
from  a  view  of  all  the  circumstances  of  the  case,  that  it  will  subserve  the  ends 
of  justice;  and  it  will  be  withheld  when,  from  a  like  view,  it  appears  it  will 
produce  hardship  or  injustice  to  either  of  the  parties. 

3.  Same — where  there  is  a  remedy  at  law — the  public  interests  to  be 
considered.  The  owner  of  premises  used  for  a  coal  and  lumber  yard,  made 
a  bond  for  a  deed  of  a  part  of  such  premises  to  a  railway  company,  which 
provided  that  the  company  should  "restore  all  the  switch  connections  then 
existing"  between  the  railroad  and  the  yards  of  the  vendor,  and  he  afterward 
conveyed  the  part  so  sold,  by  a  deed  without  any  conditions,  under  which 
other  railway  companies  acquired  title,  and  laid  tracks,  over  which  all  pas- 
senger and  freight  trains  of  several  roads  passed,  and  it  appeared  that  to 
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restore  the  switch  connections  as  before  would  be  detrimental  to  the  business 
of  the  roads  and  to  the  public  interests,  and  that  there  was  a  track  laid  along- 
side of  the  yard,  and  a  connection  with  it  was  offered.  It  was  held,  that  as 
the  vendor  had  an  adequate  remedy  at  law  for  the  breach  of  the  contract,  and 
to  enforce  the  same  specifically  would  produce  great  hardship  and  burden 
upon  the  railroad  companies,  and  affect  injuriously  the  public  interests,  a 
specific  performance  should  not  be  decreed. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellant : 

Discretion  of  the  court  as  to  specific  performance :  Mat- 
lock v.  Buller,  10  Ves.  292  ;  Nillon  v.  Nillon,  16  id.  83  ;  Jones 
v.  Slatham,  3  Atk.  388 ;    Willard  v.  Taylor,  8  Wall.  557. 

Specific  performance  of  the  contract  would  operate  unjustly 
and  oppressively  on  appellant,  and  would  also  prove  an  in- 
convenience to  the  public. 

Appellees  have  an  adequate  remedy  at  law,  while  specific 
performance  would  do  injustice  to  appellant.  Waterman  on 
Specific  Per.  sees.  9,  16;   Story's  Eq.  Jur.  sec.  717. 

Messrs.  Dexter,  Herrick  &  Allen,  also,  for  the  appellant : 

The  covenant  sought  to  be  specifically  enforced  was  that 
of  the  Fort  Wayne  company,  and  is  not  binding  on  appellant, 
and  can  not,  therefore,  be  enforced  against  it. 

A  court  of  equity  will  not  specifically  enforce  any  contract 
unless  it  be  certain.    Pomeroy  on  Specific  Per.  sees.  145,  159. 

The  enforcement  of  the  decree  will  involve  a  continuous 
supervision  by  the  court,  and  possible  controversies  between 
the  parties,  which  will  require  separate  judicial  examinations, 
and  it  should  therefore  be  reversed  as  unreasonably  taxing 
the  time  and  resources  of  the  court,  and  not  within  the  proper 
scope  of  a  decree  for  specific  performance. 
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Mr.  C.  C.  Clarke,  Mr.  J.  B.  Skinner,  and  Mr.  Horace  F. 
Waite,  for  the  appellees : 

The  discretion  vested  in  courts  of  equity  to  grant  or  refuse 
the  specific  performance  of  contracts  is  not  an  arbitrary  one, 
but  is  subject  to  certain  well  defined  principles.  Water- 
man on  Specific  Per.  sees.  6,  11 ;  Story's  Eq.  Jur.  sec.  742 ; 
Rodgers  v.  Saunderson,  16  Maine,  92 ;  St.  Paul  Div.  v.  Brown, 
9  Minn.  157;  Allen  v.  Woodruff,  96  111.  11. 

Such  contracts  have  been  enforced  specifically.  Raphael 
v.  Railway  Co.  L.  R.  2  Ch.  147 ;  Hood  v.  Railway  Co.  L.  R. 
8  Eq.  666 ;  5  Ch.  App.  525 ;  Railroad  Co.  v.  Hawkes,  5  H.  L. 
Cases,  331 ;  Wilson  v.  Railroad  Co.  L.  R.  9  Eq.  28 ;  Stay- 
vesant  v.  Mayor,  11  Paige,  414;  Saunderson  v.  Railroad  Co. 
11  Beav.  497 ;  Storer  v.  Railroad  Co.  2  Y.  &  C.  Ch.  48 ;  Price 
v.  Corporation  of  Penzane,  4  Hair,  506 ;  Parker  v.  Garrison, 
60  111.  250 ;  McMullen  v.  Vanzant,  73  id.  190 ;  Yoakum  v. 
Yoakum-,  77  id.  85;  Langston  v.  Bates,  84  id.  524;  Bohannon 
v.  Bohannon,  96  id.  591. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

In  1858  one  Abner  Reeves  owned  lots  26  to  46,  inclusive, 
in  block  63,  in  school  section  addition  to  Chicago,  bounded  on 
the  north  by  Forquer  street,  on  the  east  by  Beach  street, 
on  the  south  by  Taylor  street,  and  on  the  west  by  an  alley. 
In  the  year  1858  the  Pittsburg,  Fort  Wayne  and  Chicago 
Railway  Company,  under  the  authority  of  an  ordinance  of 
the  city  of  Chicago,  constructed  its  tracks  on  Beach  street. 
The  tracks  so  constructed  were  also  used  by  the  Chicago  and 
Alton  Railroad  Company,  and,  as  appears  from  the  record, 
were  the  main  tracks  running  to  the  passenger  depot  of  the 
two  companies.  Soon  after  these  tracks  were  laid,  a  switch 
was  built  on  Beach  street,  which  connected  the  tracks  of  the 
Fort  Wayne  company  with  tracks  owned  by  Reeves  upon  his 
lots,  by  means  of  which,  cars  passing  over  the  Fort  Wayne 
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and  Alton  roads  were  switched  upon  Reeves'  premises,  which 
were  used  by  him  as  a  coal  and  lumber  yard.  In  1875 
Reeves  died,  leaving  Sarah  A.  Reno  and  Eugenia  M.  Little 
two  of  his  heirs,  who  purchased  the  interest  of  the  other  heirs 
in  said  premises.  After  they  acquired  title,  their  husbands, 
under  the  firm  name  of  Reno  &  Little,  occupied  a  portion  of 
the  lots  as  a  coal  yard.  On  the  28th  day  of  July,  1880, 
Mrs.  Reno  and  Little  sold  the  Pittsburg,  Fort  Wayne  and 
Chicago  Railway  Company  lots  32  to  40,  inclusive,  in  block 
63,  for  the  sum  of  $35,000,  being  one  hundred  feet  each  side 
of  lots  26  to  46.  The  contract  of  sale  was  reduced  to  writing, 
and  contained  the  following  clause :  "And  it  is  further  so 
agreed  between  the  parties  hereto,  that  said  second  party 
shall,  on  taking  possession  of  the  premises  as  hereinbefore 
described,  restore  all  the  switch  connections  now  existing 
between  said  second  party  and  said  first  party,  or  any  of 
them,  and  continue  to  them  the  use  of  the  same,  hereafter 
as  heretofore."  On  the  23d  day  of  November,  1880,  a  deed 
was  made,  at  the  request  of  the  Fort  Wayne  company,  to 
James  D.  Layng,  its  general  manager.  The  deed  executed 
was  a  general  warranty  deed,  and  conveyed  the  premises 
without  any  reservation  whatever,  or  without  any  reference 
to  that  clause  of  the  contract  in  regard  to  switch  connections. 
Layng,  by  his  deed  dated  December  29,  1880,  conveyed  to 
the  Fort  Wayne  company  an  undivided  one-half  of  the  east 
sixteen  feet  of  the  premises,  and  by  deed  of  the  same  date 
conveyed  the  other  undivided  half  of  the  last  named  premises 
to  the  Chicago  and  Alton  Railroad  Company,  and  by  deed  of 
the  same  date,  for  a  consideration  of  $28,761.40,  he  conveyed 
to  the  Chicago,  Burlington  and  Quincy  Railroad  Company 
the  remaining  portion  of  said  premises.  The  Fort  Wayne 
and  Alton  companies,  after  taking  possession  of  the  premises 
conveyed  to  them,  restored  the  switch  connections,  as  pro- 
vided in  the  contract  of  sale ;  but  the  Burlington  road,  upon 
entering  into  possession  of  the  premises  conveyed  to  it  by 
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Layng,  removed  the  switch  connections  and  tracks  which 
crossed  the  premises  conveyed  to  it,  and  constructed  upon 
said  premises  seven  tracks,  which  it  has  used  and  operated 
ever  since.  After  the  Burlington  road  had  removed  the  tracks 
which  formed  the  switch  connections,  the  Alton  and  Fort 
Wayne  roads  were  requested  to  restore  the  switch  connec- 
tions, as  provided  in  the  written  contract  of  sale,  but  the 
railroad  companies  declined  to  comply  with  this  request,  and 
Sarah  A.  Reno,  and  her  husband,  Charles  A.  Reno,  Eugenia 
M.  Little,  and  Jacob  H.  Little,  her  husband,  filed  a  bill  for 
a  specific  performance  of  that  part  of  the  contract  of  sale 
providing  for  a  switch  connection  over  the  premises.  On  the 
hearing  in  the  Superior  Court,  a  decree  was  rendered  as 
prayed  for  in  the  bill.  This  decree  was  affirmed  in  the  Ap- 
pellate Court,  and  an  appeal  has  been  prosecuted  here  to 
reverse  the  judgment  of  the  Appellate  Court. 

Much  of  the  argument  has  been  devoted  to  a  discussion  of 
the  question  whether  the  Burlington  road  is  bound  or  con- 
cluded by  the  contract  of  sale  under  which  the  Fort  Wayne 
railroad  company  purchased  the  premises.  We  shall  not, 
however,  stop  to  discuss  or  pass  upon  that  question,  as  the 
decision  of  the  case  must  be  placed  upon  other  grounds.  The 
bill  is  brought  to  enforce  the  specific  performance  of  a  con- 
tract, and  the  case  made  under  the  bill  must  be  governed  by 
the  law  as  it  has  been  settled  by  the  courts  in  that  class  of 
cases. 

The  principle  which  should  govern  where  a  bill  is  brought 
to  enforce  the  specific  performance  of  a  contract,  is  not  a  new 
one  in  this  court.  On  the  other  hand,  this  court  has,  in  a 
number  of  cases,  discussed  the  question,  and  determined  the 
law  which  should,  as  a  general  rule,  control  in  such  cases. 
This  court  has  often  decided  that  a  bill  for  specific  perform- 
ance of  a  contract  is  addressed  to  the  sound  legal  discretion 
of  the  court,  and  relief  will  not  be  granted  as  a  matter  of 
course,  although  a  legal  contract  may  be  shown  to  exist. 
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In  Lear  v.  Chouteau,  23  111.  39,  it  was  held  that  in  order  to 
induce  a  court  of  equity  to  enforce,  specifically,  a  contract,  it 
must  be  founded  on  a  good  consideration, — it  must  be  reason- 
able, fair  and  just.  In  Iglehart  v.  Vail,  73  111.  63,  it  was  held 
that  it  was  not  every  contract  that  will  be  specifically  en- 
forced. Especially  if  there  is  anything  that  makes  it  inequi- 
table, courts  will  hesitate  to  do  so.  In  McCabe  v.  Crosier, 
69  111.  501,  it  was  held  to  be  the  settled  doctrine  of  this  court, 
as  of  most  other  courts  of  equitable  cognizance,  that  a  party 
can  not  call  of  right  upon  a  court  of  equity  to  exercise  that 
branch  of  its  jurisdiction, — that  its  exercise  rests  in  the  sound 
discretion  of  the  court,  in  view  of  the  terms  of  the  contract  of 
the  parties,  and  the  surrounding  circumstances.  To  the  same 
effect  is  Bowman  v.  Cunningham,  78  111.  48.  In  Chicago  and 
Alton  Railroad  Co,  v.  Schoeneman,  90  111.  258,  which  was  a  bill 
brought  by  certain  parties  to  compel  the  railroad  company  to 
construct  and  maintain  a  certain  swing  draw-bridge,  in  con- 
formity with  an  agreement  in  that  regard,  it  was  declared  to 
be  a  settled  principle  that  a  specific  performance  of  a  contract 
is  not  to  be  decreed  as  a  matter  of  course  because  a  legal  con- 
tract is  shown  to  exist,  but  it  rests  entirely  in  the  discretion 
of  the  court,  upon  a  view  of  all  the  circumstances  of  the  case. 
In  the  same  case  it  was  also  held :  "Where  the  effect  of  the 
specific  performance  would  be  to  impose  upon  the  defendants 
a  large  expenditure  and  heavy  burden,  and  inconvenience  to 
public  interests,  without  any  practical  benefit  to  the  other 
party,  a  court  of  equity,  in  the  exercise  of  its  discretion,  will 
refuse  to  decree  it,  and  leave  such  other  party  to  whatever 
remedy  he  may  have  at  law  for  a  breach  of  the  contract. " 
See,  also,  Fish  v.  Leser,  69  111.  394;  Matlock  v.  Butler,  10 
Ves.  292;  Welton  v.  Welton,  16  id.  83;  Willard  v.  Taylor,  8 
Wall.  557.  In  the  last  case  cited,  the  court  held  that  no 
positive  rule  could  be  laid  down  by  which  the  action  of  the 
court  can  be  determined  in  all  cases,  and  said :  "In  general 
it  may  be  said  that  the  specific  relief  will  be  granted  where  it 
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is  apparent,  from  a  view  of  all  the  circumstances  of  the  par- 
ticular case,  that  it  will  subserve  the  ends  of  justice,  and  that 
it  will  be  withheld  when,  from  a  like  view,  it  appears  that  it 
will  produce  hardship  or  injustice  to  either  of  the  parties." 

Other  authorities  illustrating  the  doctrine  might  be  cited,  but 
it  will  not  be  necessary  to  do  so.  Enough  have  been  cited  to 
show  the  law  on  the  subject,  and  it  will  only  be  necessary  now 
to  inquire  briefly  as  to  the  facts  and  circumstances  surround- 
ing the  transaction,  to  determine  whether  the  decree  granting 
the  relief  prayed  for  in  the  bill  is  in  harmony  with  the  law. 

The  passenger  and  freight  depots  of  the  Burlington  road 
are  located  three  blocks  north  of  the  premises  owned  by 
appellees,  and  the  seven  tracks  constructed  by  the  Burlington 
road  on  the  premises  conveyed  by  Layng  to  it,  are  the  only 
tracks  owned  by  the  company  where  its  freight  and  passenger 
trains  can  be  made  up.  The  Burlington  road  has  invested 
in  freight  and  passenger  depots  about  $1,500,000.  Thomas 
L.  Potter,  general  manager,  whose  evidence  is  not  contra- 
dicted, testified  that  the  passenger  tracks  are  used  continually 
all  times  of  the  day.  Trains  are  arriving  and  departing  all 
the  time,  and  every  train  that  comes  in  has  to  be  made  up 
on  those  tracks.  He  also  testified  that  two  hundred  freight 
trains  a  day  pass  over  the  tracks,  in  and  out.  In  answer  to 
a  question  as  to  the  effect  the  construction  of  switches  across 
the  tracks  would  have  upon  the  business  of  the  road,  he  tes- 
tified that  it  would  ruin  the  tracks  for  business.  Indeed,  it 
appears  from  the  evidence  that  it  would  be  impracticable  to 
operate  the  proposed  switches  over  the  Burlington  tracks,  on 
account  of  the  constant  use  that  is  made  of  these  tracks  by  the 
Burlington  road.  It  seems  plain  from  the  evidence,  that  the 
construction  of  the  proposed  switches  across  the  tracks  of 
the  Burlington  road  would  seriously  embarrass  its  operation 
at  that  point.  The  effect  could  not  be  otherwise  than  to  delay 
trains  carrying  both  passengers  and  freight,  and  endanger 
their  safety.     The  carrying  of  the  mails  would  be  retarded, 
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and,  indeed,  the  commercial  business  of  the  country  would, 
to  a  great  extent,  be  disturbed.  These  are  matters  in  which 
the  public,  as  well  as  the  Burlington  road,  have  an  interest, 
and  we  are  satisfied,  from  the  evidence,  that  if  the  decree 
should  be  sustained  the  public  business  of  the  country  would 
be  seriously  damaged. 

Under  such  circumstances,  and  where  such  results  are  to 
follow,  would  it  be  proper  for  a  court  of  equity  to  decree  a 
specific  performance  of  the  contract  ?  The  decree  would  im- 
pose upon  the  Burlington  road  a  large  expenditure  of  money 
and  a  heavy  burden,  and  would  be  a  detriment  to  the  public 
interest,  and  it  is  condemned  under  the  ruling  in  the  Schoene- 
man  case,  supra.  The  decree  would  also  produce  hardship 
and  injustice  to  one  of  the  parties,  and  can  not  be  sustained 
under  the  ruling  in  Willard  v.  Taylor,  supra.  Nor  will  the 
denial  of  relief  in  equity  operate  detrimental  to  the  rights  of 
appellees.  If  they  have  been  damaged  by  a  breach  of  the 
contract,  they  have  an  ample  remedy  at  law,  in  an  appro- 
priate action.  Nor  will  the  denial  of  the  relief  prayed  for  in 
the  bill  destroy  the  business  of  appellees,  or  destroy  the  use 
of  the  property  as  a  coal  yard.  The  record  shows  that  the 
Burlington  road  has  laid  tracks  immediately  adjoining  appel- 
lees' property,  which  tracks  are  used  by  the  company,  and 
connect  with  its  main  line,  and  the  main  line  connects  with 
all  the  roads  leading  into  the  city.  Section  5,  article  13,  of 
our  constitution,  requires  that  "all  railroad  companies  shall 
permit  connections  to  be  made  with  their  track,  so  that  any 
such  consignee,  and  any  public  warehouse,  coal  bank  or  coal 
yard,  may  be  reached  by  the  cars  on  said  railroad."  Under 
this  provision,  appellees'  property,  as  a  coal  yard,  may,  if 
they  so  desire,  have  switch  connection  with  the  Burlington 
road,  and  being  so  connected,  they  will  also  have  connection 
with  all  other  roads  in  the  city.  Indeed,  in  the  answer  the 
Burlington  road  sets  up  that  its  tracks  connect  with  the  Fort 
Wayne  and  Alton  roads,  and  all  other  lines  in  the  city,  and 
offers  to  connect  its  line  of  road  with  the  premises  of  appellees. 
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After  a  careful  consideration  of  all  the  evidence  in  the 
record,  we  are  satisfied  that  the  decree  of  the  Superior  Court 
is  not  right.  The  judgment  of  the  Appellate  Court  will  there- 
fore be  reversed,  and  the  cause  remanded. 

Judgment  reversed, 

Scholfield,  Ch.  J.,  and  Mulkey,  J.,  dissenting. 

Mr.  Justice  Dickey  :  I  do  not  hold  that  complainants  are 
not  entitled  to  any  relief.  I  think  they  ought  to  have  a 
decree  compelling  the  restoration  of  the  tracks,  unless  the 
Chicago,  Burlington  and  Quincy  Railroad  Company  shall  at 
once  proceed  to  condemn  their  rights  under  the  contract. 
The  right  of  complainants  to  the  easement  in  the  land  granted 
is  property.  The  Chicago,  Burlington  and  Quincy  Railroad 
Company  ought  not  to  be  allowed  to  take  from  complainants 
that  right,  without  compensation.  In  case  that  company 
shall  proceed,  without  delay,  to  have  these  rights  condemned, 
no  specific  performance  should  be  decreed.  Reasonable  time 
should  be  given  for  that  purpose.  Should  that  company  fail 
to  thus  acquire  the  exclusive  right  of  way,  then  I  think  com- 
plainants ought  to  have  a  decree  for  specific  performance. 


Thomas  R.  Reeve  et  al. 

v. 

W.  H.  Smith  et  al. 

Filed  at  Mt.  Vernon  January  22,  1885. 

1.  Attachment — apportionment  of  proceeds  or  fund  among  creditors. 
By  section  37  of  the  Attachment  act,  all  judgments  in  attachment  against  the 
same  defendant  returnable  at  the  same  term,  and  all  judgments  against  such 
defendant  recovered  at  the  same  term  or  at  the  term  where  judgment  in  the 
first  attachment  is  rendered,  shall  share  pro  rata  in  the  proceeds  of  the  prop- 
erty attached,  either  in  the  hands  of  the  garnishee  or  otherwise.     Under  this 
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section  there  is  no  difference  between  property  attached  and  funds  in  the 
hands  of  a  garnishee.  It  is  the  whole  fund  or  property  attached,  and  not 
any  specific  part  or  portion,  that  is  held  until  it  shall  be  ascertained  who  or 
what  creditors  are  entitled  to  share  in  the  proceeds. 

2.  Same — rights  of  an  assignee  of  a  debt  intervening  two  attachments. 
After  a  debtor  to  a  defendant  in  attachment  had  been  garnisheed  by  a  cred- 
itor of  the  defendant,  the  latter  transferred  and  assigned  his  claim  or  demand 
to  another  creditor,  and  notice  of  the  transfer  was  given  to  the  debtor,  when 
a  second  creditor  in  attachment  against  the  same  defendant  garnisheed  the 
same  debtor,  and  both  suits  proceeded  to  judgment  at  the  same  term.  The 
funds  in  the  hands  of  the  garnishee  were  not  sufficient  to  satisfy  the  two 
judgments,  and  the  court  ordered  the  same  to  be  apportioned  between  the 
two  judgment  creditors  to  the  exclusion  of  the  assignee  of  the  debt  owing  by 
the  garnishee:     Held,  that  the  court  decided  in  accordance  with  the  law. 

3.  Assignment — of  chose  in  action — extent  of  assignee's  rights.  A 
chose  in  action  is  not  assignable,  either  at  common  law  or  under  our  statute, 
so  as  to  vest  the  legal  title  in  the  assignee.  Such  assignee  will  take  the  same 
subject  to  all  defences  that  existed  against  the  assignor.  He  stands  in  the 
shoes  of  his  assignor,  and  can  claim  no  greater  rights  in  the  demand  assigned 
than  could  his  assignor. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  City  Court  of  East 
St.  Louis ;  the  Hon.  W.  P.  Lountz,  Judge,  presiding. 

Mr.  K.  A.  Halbert,  for  the  appellants : 

The  service  of  process  of  garnishment  must  create  a  quali- 
fied lien,  or  have  the  effect  of  a  modified  appropriation  of  the 
indebtedness  by  the  law  to  the  objects  and  purposes  of  the 
attachment,  that  is  binding  alike  on  the  defendant,  the  gar- 
nishee and  third  parties, — otherwise  the  garnishment  might 
always  be  rendered  nugatory  by  the  payment  or  assignment 
of  the  debt. 

Choses  in  action  are  not  assignable  at  law,  but  only  in 
equity,  and  yet  the  courts  of  law  will  ordinarily  regard  the 
equitable  rights  of  the  assignee.  After  the  service  the  power 
of  the  defendant  to  dispose  of  his  debt  remains,  but  the 
transfer  will  be  subject  to  the  creditor's  liens. 

Where  a  prior  lien  is  given  to  the  first  attachment  levied 
in  preferment  of  process  served  on  a  garnishee,  it  takes  effect 
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in  favor  of  the  attaching  creditor,  and  the  defendant  may  sell 
and  dispose  of  the  property  or  debt,  subject  only  to  the  claim 
of  the  attaching  creditor.  But  in  this  State  the  first  attach- 
ment or  garnishment  does  not  hold  the  property  or  debt  to  the 
exclusion  of  all  subsequent  attachments,  but  for  the  benefit, 
not  only  of  all  judgments  in  attachment  against  the  same 
defendant  that  are  returnable  to  the  same  term,  but  of  all 
judgments  against  said  defendant  recovered  at  that  term, 
and  all  such  judgments  must  share  pro  rata. 

Messrs.  Flannegan  &  Canby,  for  the  appellees  Smith  &  Co. : 

Under  section  37  of  the  Attachment  act,  all  attaching  cred- 
itors are  entitled  to  participate  in  the  proceeds  that  may  be 
realized  for  the  attachment,  pro  rata,  when  the  attachments 
are  all  made  returnable  to  the  same  term  of  court  and  levied 
on  the  same  estate.  Mechanics'  Savings  Inst,  of  St.  Louis  v. 
Givens,  82  111.  157;  Warren  v.  Iscarian  Community,  16  id. 
114;  McCoy  v.  Schnelbaker,  2  Bradw.  582;  Stahl  v.  Webster, 
11  111.  511. 

The  right  of  attaching  and  judgment  creditors  to  share  in 
the  proceeds  of  attached  property,  pro  rata,  when  their  judg- 
ments are  all  recovered  at  the  same  term  of  court,  is  not 
limited  by  the  statute  to  the  amount  of  the  first  attaching 
creditor's  claim,  but  it  extends  to  "the  proceeds  of  the  prop- 
erty attached, "  which  means  the  whole  property.  The  levy 
of  an  attachment  creates  a  lien  upon  the  property,  which 
nothing  subsequent  can  destroy  but  the  dissolution  of  the 
attachment.  And  as  to  the  defendant,  though  his  general 
power  of  alienation,  subject  to  the  attachment,  is  not  im- 
paired, yet  no  subsequent  act  of  that  description  on  his  part 
can  defeat  the  lien  of  the  attachment.  Drake  on  Attach- 
ment, sec.  224;  Martin  v.  Dry den,  1  Gilm.  213;  People  v. 
Cameron,  2  id.  471 ;  Barnell  v.  Robertson,  5  id.  282. 

"The  chief  object  of  this  chapter,"  say  the  Supreme  Court, 
in  speaking  of  the  Attachment  act,  "is,  in  certain  specified 

4—113  III. 
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cases,  to  place  the  estate  of  the  debtor  under  the  immediate 
control  of  the  law,  and  subject  it  to  the  payment  of  his  debts." 
People  v.  Cameron,  2  Gilm.  471. 

The  general  and  well  settled  rule  is,  that  an  assignee  of  a 
chose  in  action  holds  subject  to  all  equities,  burdens  and 
infirmities,  which  existed  at  the  time  against  the  assignor. 
McKinney  v.  Alvis,  14  111.  33;  Olds  v.  Cummings,  31  id.  188; 
Fortier  v.  Darst,  id.  212. 

The  assignee  of  a  chose  in  action  acquires  the  rights,  neither 
more  nor  less,  of  the  assignor,  and  stands  in  his  position. 
The  assignor  can  transfer  no  better  right  than  he  possessed. 
Jack  v.  Davis,  29  Ga.  219;  Thompson  v.  Allen,  12  Ind.  539; 
Bush  v.  Lathrop,  22  N.  Y.  535;  Gray  v.  Thomas,  18  La. 
Ann.  412. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  is  no  controversy  as  to  the  facts  of  this  case.  On  the 
16th  day  of  October,  1882,  Berthold  &  Jennings  commenced 
a  suit  by  attachment,  in  the  City  Court  of  East  St.  Louis, 
against  the  Clinton  Bridge  Company,  a  non-resident  corpora- 
tion, and  summoned  the  Chicago  and  Alton  Bailroad  Company 
as  garnishee.  Afterwards,  on  the  4th  day  of  December,  1882, 
the  firm  of  W.  H.  Smith  &  Co.  also  commenced  a  suit  in 
attachment  in  the  same  court,  against  the  bridge  company, 
and  had  process  served  on  the  Chicago  and  Alton  Bailroad 
Company,  as  garnishee,  as  was  done  in  the  first  suit  com- 
menced. Both  suits  proceeded  to  judgment  against  the  at- 
tachment debtor  at  the  January  term,  1883,  of  the  City  Court 
of  East  St.  Louis.  Intervening  the  two  attachment  suits, — 
that  is,  on  the  1st  day  of  December,  1882, — the  Clinton  Bridge 
Company,  in  good  faith,  and  in  part  payment  of  its  indebted- 
ness to  the  firm  of  Beeve  &  Son,  assigned  to  them  its  claim 
against  the  Chicago  and  Alton  Bailroad  Company,  (being  the 
same  indebtedness  now  involved,)  and  on  the  same  day  noti- 
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fied  the  railroad  company  of  such  assignment.  Of  the  good 
faith  of  the  assignment  to  the  interpleading  creditors,  and 
that  it  was  made  to  secure  a  bona  fide  indebtedness,  no  ques- 
tion is  made. 

It  does  not  appear  there  is  enough  of  the  fund  in  the  hands 
of  the  garnishee  to  satisfy  and  discharge  in  full  the  demands 
of  the  respective  claimants,  and  the  only  question  made  is, 
whether  the  second  attachment  creditors,  whose  suit  was 
commenced  after  the  assignment  of  the  attached  fund  to  the 
interpleading  creditors,  are  entitled  to  a  pro  rata  share  of  the 
attached  fund  with  the  first  attachment  creditors,  or  whether 
the  balance,  after  paying  the  first  attachment  creditors,  as 
is  conceded  must  be  done,  shall  go  to  the  interpleading  cred- 
itors. By  the  decision  of  the  City  Court,  which  was  after- 
wards affirmed  in  the  i^ppellate  Court,  the  fund  in  the  hands 
of  the  garnishee  was  ratably  divided  between  the  attachment 
creditors  whose  judgments  against  the  common  debtor  were 
rendered  at  the  same  term  of  court,  and  as  there  was  not 
enough  of  the  fund  to  discharge  in  full  their  respective  claims, 
the  interpleading  creditors  were  refused  any  share  of  the 
attached  fund.  That  decision,  it  is  thought,  is  warranted  by 
a  fair  construction  of  the  37th  section  of  the  Attachment 
act, — Eev.  Stat.  1874,  p.  152.  In  that  section  it  is  provided: 
"All  judgments  in  attachments  against  the  same  defendant, 
returnable  at  the  same  term,  and  all  judgments  in  suits  by 
summons,  capias  or  attachment  against  such  defendant,  re- 
covered at  that  term  or  at  the  term  when  the  judgment  in 
the  first  attachment  upon  which  judgment  shall  be  recovered 
is  rendered,  shall  share  pro  rata,  according  to  the  amount 
of  the  several  judgments,  in  the  proceeds  of  the  property 
attached,  either  in  the  hands  of  a  garnishee,  or  otherwise." 
It  will  be  perceived  that  property  attached,  and  funds  in  the 
hands  of  a  garnishee,  are  placed  on  the  same  footing, — that 
is,  when  attached,  such  property  or  funds  are  appropriated 
from  that  time,  by  law,  to  the  payment  of  a  certain  class  of 
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creditors.  Who  constitute  the  class  of  creditors  whose  rights 
are  protected  by  law?  They  are  specifically  enumerated  in 
section  37,  and  consist  of  the  creditors  of  the  attachment 
debtor  who  shall  obtain  judgments  against  such  debtor  within 
the  time  and  in  the  manner  specified  in  that  section  of  the 
statute.  It  is  the  whole  property  or  funds  attached,  and  not 
any  specific  part  or  portion,  that  is  held,  until  it  shall  be 
ascertained  who  or  what  creditors  are  entitled  to  share  in  the 
distribution  to  be  made.  Creditors  who  do  not  choose  to  put 
their  claims  in  judgment,  by  attachment  or  otherwise,  within 
the  time  limited  by  the  statute,  are  not  permitted  to  share  in 
the  proceeds  of  the  property  or  funds  attached, — certainly  not 
until  all  attachment  or  judgment  creditors  have  been  paid. 
Keeping  this  construction  of  the  statute  in  mind,  the  case 
being  considered  presents  no  difficulty.  The  interpleading 
creditors  never  attempted  to  put  their  claim  against  the 
attachment  debtor  in  judgment,  and  hence  their  equities, 
under  the  assignment  to  them  of  the  funds  attached,  must 
be  held  to  be  postponed  to  the  rights  of  creditors  who  have 
conformed  to  the  statute,  and  put  their  claims  in  judgment. 
Had  they  put  their  claim  in  judgment  with  the  attachment 
creditors  at  the  same  term  of  court,  as  was  their  privilege  to 
do,  they  would  have  been  permitted  to  share  pro  rata  with 
them  in  the  funds  attached.  Failing  to  do  so,  they  are  cut 
off  from  any  participation  in  such  fund  until  after  attachment 
or  judgment  creditors  are  first  paid.  The  statute  that  secures 
equality  among  the  creditors  of  the  common  debtor,  is  a  wise 
and  just  one.  Creditors  of  the  attachment  debtor  ought  not 
to  be  permitted  to  obtain  an  inequitable  advantage  over  other 
creditors  in  a  fund  appropriated  by  law  for  a  specific  purpose, 
by  taking  an  assignment  of  it  before  the  time  shall  have 
arrived  for  distribution.  That  would  contravene  the  positive 
provisions  of  the  statute,  which  will  not  be  sanctioned.  It  is 
familiar  law  that  a  chose  in  action  is  not  assignable  either 
at  common  law  or  under  the  statute  of  this  State,  so  as  to 
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vest  the  legal  title  in  the  assignee.  Such  assignee  will  take 
the  same  subject  to  all  defences  that  existed  against  the 
assignor.  In  this  case  the  interpleading  creditors  stand  in 
the  shoes  of  the  bridge  company,  and  can,  of  course,  assert 
no  rights  in  or  to  the  funds  attached  other  than  the  bridge 
company  itself  could  do.  The  statute  has  fixed  the  mode  by 
which  the  creditors  of  the  attachment  debtor  may  share  in 
the  proceeds  of  the  property  levied  upon  or  in  the  funds  gar- 
nisheed,  and  parties  will  not  be  permitted  to  defeat  its  pro- 
visions in  that  respect  by  taking  to  themselves  an  assignment 
of  such  property  or  funds,  or  by  any  other  method  that  might 
be  adopted.  Its  provisions  in  that  regard  will  be  recognized 
as  controlling. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


George  W.  Bowen  et  al. 

v. 

Bobert  E.  Allen. 

Filed  at  Mt.  Vernon  January  22,  1885. 

1.  Former  adjudication — as  to  the  conclusiveness  of  probate  of  will. 
The  judgment  of  the  circuit  court,  on  appeal,  admitting  a  will  to  probate,  and 
ordering  a  description  which  had  been  altered  to  be  restored  to  the  original 
number,  until  reversed  or  otherwise  impeached,  or  set  aside  in  a  direct  pro- 
ceeding, is  conclusive  on  all  persons  and  in  all  courts.  Such  probate  is 
conclusive  of  the  validity  of  the  will,  and  of  any  question  of  fraud,  until 
reversed  or  otherwise  legally  vacated.  So  if  the  testatrix  married  after  pub- 
lishing her  will,  its  probate  after  her  death  is  conclusive  that  the  marriage 
did  not  revoke  the  same. 

2.  Description  of  land  in  a  will  or  deed — rejecting  contradictory  or 
useless  words.  Where,  from  the  entire  description  of  land  in  a  deed  or  will, 
there  is  ambiguity  and  doubt  as  to  the  identity  of  the  property,  the  courts 
hold  that  any  contradictory  or  useless  portion  of  the  description  may  be  dis- 
regarded, so  as  to  render  the  description  certain  and  complete. 
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3.  Same — when  a  general  description  will  prevail  over  a  more  specific 
one.  If  the  property  devised  in  a  will  be  described  as  the  testator's  house 
and  lot  in  the  town  of  P.,  Illinois,  it  will  be  sufficient  upon  showing  that  the 
testator  in  fact  had  a  house  and  lot  in  such  town;  but  when  the  will  goes 
further,  and  gives  a  more  specific  description,  as,  "known  and  described  as 
follows:  the  north  two-thirds  part  of  lot  No.  19,  block  No.  10,  railroad  addi- 
tion to  the  town  of  P.,  Illinois,"  if  the  testator  had  a  house  and  lot  on  block 
19  it  will  pass,  and  the  more  specific  description  must  control.  If,  however, 
it  is  shown  that  the  testator  never  owned  any  house,  or  part  of  lot,  on  lot  19, 
but  did  own  the  north  two-thirds  of  lot  12,  in  the  same  block,  upon  which 
there  was  a  house,  and  owned  no  other  house  and  lot  in  the  town,  then  the 
general  description  will  prevail,  and  the  more  specific  one  will  be  rejected. 
But  in  the  absence  of  proof  that  the  testator,  at  the  time  of  making  the  will, 
had  no  title  to  any  part  of  lot  19,  it  could  not  be  inferred  he  had  none,  so  as 
to  allow  the  devise  to  operate  upon  lot  12.  A  stipulation  that  the  north  two- 
thirds  of  lot  12,  etc.,  was  all  the  real  estate  the  testator  owned  in  the  town  of 
P.  at  his  death,  is  not  sufficient  to  show  that  he  may  not  have  owned  the 
north  two-thirds  of  lot  19  when  he  made  his  will. 

4.  Parol  evidence — to  explain  or  vary  a  will — or  to  identify  the  sub- 
ject of  the  devise.  Extrinsic  evidence  can  not  be  heard  to  alter,  detract  from, 
or  add  anything  to  the  provisions  of  a  will.  But  in  case  of  a  latent  ambiguity, 
parol  evidence  is  admissible  for  the  purpose  of  identifying  the  property  in- 
tended to  be  devised. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Messrs.  Casey  &  Dwight,  for  the  appellants : 
There  is  no  evidence  in  the  case,  nor  is  there  anything  in 
the  "stipulations,"  showing  that  lot  12,  in  block  10,  in  rail- 
road addition  to  Patoka,  was  all  the  lot  or  property  owned  by 
Ann  Quinn  in  that  town  at  the  date  of  the  will.  The  stipu- 
lation is,  "and  that  said  above  described  property  was  all  the 
property  she  owned  in  the  said  town  of  Patoka  at  the  time  of 
her  death,  and  that  she  was  also  the  owner  of  said  property 
at  the  time  of  making  said  will. " 

The  marriage  of  the  testatrix  afterward,  operated  to  revoke 
the  will.  Eev.  Stat.  1874,  p.  419,  sec.  10 ;  Duryea  v.  Duryea, 
85  111.  41;  Act  of  April  1,  1872,  entitled  "An  act  in  regard 
to  the  administration  of  estates." 
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The  will  having  been  revoked,  plaintiff  below  had  no  title, 
and  the  judgment  should  be  reversed.  Board  of  Foreign 
Missions  v.  Nelson,  72  111.  564. 


Mr.  Henry  C.  Goodnow,  for  the  appellee : 

At  the  time  the  will  was  made  there  was  no  law  in  force 
that  made  a  subsequent  marriage  revoke  a  will.  The  statute 
is  not  retroactive,  and  therefore  does  not  affect  the  rights  of 
appellee  given  him  by  the  will  at  the  time  it  was  made,  and 
hence  does  not  revoke  the  will. 

Again,  appellants  were  parties  to  the  probate  of  the  will  in 
the  circuit  court,  they  having  appealed  to  that  court,  and  are 
bound  by  such  probate,  the  same  being  a  judicial  proceeding, 
and  is  res  judicata.  The  principle  of  res  judicata  embraces  not 
only  what  has  actually  been  determined  in  a  former  case,  but 
also  extends  to  any  other  matter  properly  involved,  and  which 
might  have  been  raised  and  determined  in  it.  Rogers  v.  Hig- 
gins,  57  111.  244;  Lathrop  v.  Hays,  id.  279;  Briscoe  v.  Lloyd, 
64  id.  33. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Kobert  E.  Allen,  appellee,  brought  an  action  of  ejectment 
against  George  W.  Bowen  and  Nancy  Hall,  appellants,  to 
recover  the  north  two-thirds  of  lot  12,  block  10,  railroad  ad- 
dition to  the  town  of  Patoka,  Illinois.  The  general  issue  and 
other  pleas  were  filed,  and  issue  joined.  A  jury  was  waived, 
and  a  trial  had  by  the  court,  by  consent  of  the  parties.  The 
court  found  the  issues  for  the  plaintiff,  and  rendered  a  judg- 
ment of  recovery  in  his  favor,  and  defendants  appeal,  and 
urge  a  reversal. 

On  the  trial,  plaintiff  introduced  and  read  in  evidence  the 
last  will  and  testament  of  Ann  Quinn,  made  and  published 
on  the  14th  day  of  January,  1870,  and  filed  in  the  county 
court  of  Marion  county  on  the  18th  day  of  July,  1881.     The 
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provision  of  the  will  relied  on  by  plaintiff  as  establishing  his 
title,  reads : 

"First — I  give  and  bequeath  to  my  grandson,  Eobert  E. 
Allen,  of  Clinton,  Indiana,  my  house  and  lot  in  the  town  of 
Patoka,  Illinois,  known  and  described  as  follows :  The  north 
two-thirds  part  of  lot  No.  12,  block  No.  10,  railroad  addition 
to  the  town  of  Patoka,  Illinois." 

Testatrix  died  in  the  year  1876.  No  will  having  been  pro- 
duced and  probated  after  her  death,  about  the  12th  of  May, 
1881,  two  of  her  heirs,  a  daughter  and-  the  only  child  of 
another  daughter,  deceased,  sold  and  conveyed  their  interest 
in  the  property  to  defendant  Nancy  Hall,  who  took  and  still 
holds  possession  of  the  premises  under  that  conveyance.  Tes- 
tatrix, after  making  the  will,  intermarried  with  one  Pearson, 
on  the  18th  day  of  October,  1872,  who  died  previous  to  her 
death,  leaving  her  a  widow.  The  property  described  in  this 
clause  of  the  will  was  all  the  real  estate  she  owned  in  the 
town  of  Patoka  at  the  time  of  her  death,  and  she  owned  it  at 
the  time  of  making  the  will.  These  facts  are  admitted  by 
stipulation  by  the  parties.  On  the  18th  day  of  July,  1881, 
on  proof,  the  probate  court  of  Marion  county  admitted  the 
will  to  probate.  Contestants  appealed  the  case  to  the  circuit 
court  of  Marion  county,  where  the  probate  by  the  county  court 
was  affirmed,  except  it  was  found,  in  the  clause  in  reference 
to  this  land,  that  the  lot  was  first  described  as  lot  19,  but 
had  been  altered  to  read  "lot  12,"  and  it  was  ordered  that  it 
should  stand  and  be  read  as  lot  19. 

It  is  urged  that  the  circuit  court  erred  in  admitting  the  will 
in  evidence.  It  is  claimed  that  withholding  the  will  from 
probate  for  more  than  five  years  after  the  death  of  testatrix, 
and  until  a  portion  of  her  heirs  had  sold  their  interest  in  the 
premises,  was  a  fraud  on  the  purchasers.  In  this  action  we 
can  not  consider  such  questions.  Whether  or  not  such  con- 
siderations were  proper  on  the  contest  of  the  probate  of  the 
will  it  is  unnecessary  to  consider  in  this  case,  as  the  will  haa 
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been  probated,  and  established  as  legal  and  binding  by  the 
judgment  of  the  circuit  court.  That  judgment  must  be  held 
binding  in  all  places  and  times,  when  attacked  collaterally. 
It  can  be  attacked  only  by  a  direct  proceeding.  It  would  be 
useless  to  admit  a  will  to  probate  if  it  might  be  assailed,  and 
those  claiming  under  the  will  required  to  prove  its  execution 
and  to  establish  its  validity  in  all  collateral  proceedings.  The 
probate  of  the  will  is  conclusive  of  its  validity,  and  of  the 
question  of  fraud,  until  reversed  or  otherwise  legally  vacated. 

It  is  also  urged  that  the  marriage  of  testatrix  after  its  exe- 
cution, revoked  the  will.  This,  like  the  other  question,  is 
concluded  by  the  judgment  of  the  circuit  court  establishing 
and  admitting  the  will  to  probate.  This  was  a  question  to 
be  considered  in  that  case,  and  no  doubt  was.  The  question 
there  tried  was,  whether  it  was  the  will  of  testatrix,  and  after 
hearing  the  evidence,  on  the  trial,  it  was  found  that  it  was, 
and  that  finding  must  stand  until  the  judgment  is  reversed 
or  otherwise  annulled  by  some  regular  proceeding  had  for 
the  purpose.  As  long  as  it  stands  unreversed  and  unim- 
peached,  it  imports  verity  in  all  collateral  proceedings.  We 
must  therefore  receive  and  act  upon  it  as  the  last  will  of  tes- 
tatrix. We  have  no  power,  in  this  proceeding,  to  review  the 
judgment  of  the  circuit  court,  and  it  is  conclusive  of  this 
question. 

The  will,  as  it  was  probated  and  corrected,  describes  the 
lot  as  No.  19,  and  the  recovery  is  for  lot  12.  The  stipula- 
tion admits  that  testatrix,  at  the  time  she  published  the  will, 
owned  this  property  and  lot  12,  and  that  she  owned  no  other 
property  in  the  town  of  Patoka  at  the  time  of  her  death. 
When  there  is,  from  the  entire  description,  ambiguity  and 
doubt  as  to  the  identity  of  the  property,  courts  have  uniformly 
held  that  any  contradictory  or  useless  portion  of  the  descrip- 
tion may  be  disregarded,  so  as  to  render  the  description  cer- 
tain and  complete.  Usually,  if  not  uniformly,  the  conveyance 
first  designates  the  property  by  a  general  description  as  to 
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the  county,  State  and  township  in  which  it  is  located,  and 
generally  this  is  followed  by  a  particular  description,  in  States 
where  there  are  government  surveys,  by  the  section,  and  the 
particular  portion  of  the  section,  or  by  metes  and  bounds  of 
a  portion  of  the  section.     Or  the  description  may  be  general, 
as,  the  house  or  residence  of  the  grantor  in  a  designated 
county,  city  or  village,  or  a  particular  addition  thereto.     In 
this  case  we  find  the  premises  described  as   "my  house  and 
lot  in  the  town  of  Patoka,  Illinois."     Had  this  general  de- 
scription been  all,  no  one  would  have  doubted  the  sufficiency 
of  the  description.     On  finding  a  house  and  lot  belonging  to 
testatrix  in  that  town,  no  one  would   have  questioned  that 
they  were  the  property  devised.     Such  a  description,  although 
general,  has  always  been  held  sufficient.      But  this  goes  fur- 
ther, and  gives  a  more  particular,  minute  and  detailed  de- 
scription/   It  adds  to  the  general  description :     "Known  and 
described  as  follows  :    The  north  two-thirds  part  of  lot  No.  19, 
block  No.  10,  railroad  addition  to  the  town  of  Patoka,  Illi- 
nois."    There  is  no  pretence  that  the  lot  in  controversy  does 
not  fill  every  description  of  this  lot,  general  and  specific, 
except  the  lot  in  dispute  is  lot  12,  and  the  will  describes  a 
house  and  part  of  lot  19.     In  the  absence  of  evidence  whether 
testatrix  owned  a  house  on  lot  19,  or  not,  when  the  will  was 
published,  which  number  shall  we  adopt  as  the  lot  intended 
to  be  devised  ?     It  is  admitted  she  owned  this  property  when 
she  executed  the  will,  and  that  she  owned  no  other  real  prop- 
erty in  the  town  at  the  time  of  her  death.     In  the  absence  of 
proof,  shall  we  presume  that  testatrix  owned  any  other  prop- 
erty than  that  admitted  in  the  stipulation  to  have  belonged 
to  her,  both  at  the  time  she  published  her  will  and  at  her 
death?     That  admission  does  not  negative  the  fact  that  she 
did  not  own  two-thirds  of  lot  19.     She,  in  the  devise,  says 
she  owns  the  north  two-thirds  of  lot  19,  and  there  is  no  evi- 
dence proving  that  she  did  not,  or  to  warrant  a  rejection  of 
the  number  of  the  lot  as  repugnant  to  the  other  portion  of 
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the  specific  as  well  as  the  general  description.  As  probated, 
"No.  12"  was  stricken  out,  and  "No.  19"  was  restored,  as  the 
will  was  first  written,  and  we  must  receive  and  act  on  the 
will  as  it  is  probated.  We  have  no  power  to  adopt  "No.  12" 
instead  of  "No.  19,"  in  the  absence  of  all  evidence.  We  are 
precluded  from  inferring  that  she  had  no  title  or  claim  to  the 
north  two-thirds  of  the  latter  named  lot.  We  must  therefore 
follow  the  description  of  the  will,  in  the  absence  of  evidence. 
It  is  a  rule  of  law  that  has  never  been  departed  from  in 
this  court,  that  extrinsic  evidence  can  not  be  heard  to  alter, 
detract  from  or  add  anything  to  the  provisions  of  a  will. 
(Kurtz  v.  Hibner,  55  111.  514.)  But  this  case  is  not  like  that. 
There  the  land  was  situated,  as  described  in  the  will,  in  one 
section,  and  it  was  proposed  to  prove  that  it  was  in  fact  in  a 
different  section.  There  the  naming  of  the  section  was  essen- 
tial and  controlling,  because  no  other  controlling  description 
was  adopted.  Had  it  described  the  property  as  his  farm  in 
the  township,  and  he  had  held  no  other  in  the  township,  then 
a  different  result  would  have  been  reached,  because  there 
would  have  been  a  sufficient  description  to  manifest  the  tes- 
tator's intention,  after  the  description  by  the  section  had  been 
rejected.  Had  the  section  not  been  named,  or  had  it  been 
rejected  in  that  case,  there  would  have  been  nothing  to  point 
out  or  indicate  the  precise  land  intended  to  be  devised.  But 
in  this  case,  reject  all  reference  to  the  lot  on  which  the  house 
was  situated,  and  still  the  description  is  complete  and  amply 
sufficient  to  manifest  the  intention  of  the  testatrix,  and  to 
identify  the  premises  devised.  Her  house  and  lot  are  the 
subjects  of  the  devise,  and  Eobert  E.  Allen  is  named  as  the 
devisee.  But  it  is  necessary,  to  effectuate  that  clear  inten- 
tion, that  we  shall  ascertain  the  particular  house  she  intended 
to  devise.  She,  for  the  purpose  of  designating  it  with  more 
certainty,  says  it  is  in  the  town  of  Patoka,  and  in  the  rail- 
road addition  to  the  town.  If  the  proof  shall  show  that  she, 
at  the  time  of  making  her  will,  had  no  other  house  in  that 
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addition  to  the  town,  then  the  house  in  controversy  is  identi- 
fied as  the  house  devised.  If,  however,  it  should  appear  that 
she  had  a  house  on  the  north  two-thirds  of  lot  19,  then  that 
house  and  the  two-thirds  of  the  lot  are  the  property  devised. 
We  have  discussed  this  question  because  the  case  will  have 
to  be  presented  again  for  another  trial,  when  this  question 
will  no  doubt  be  presented  for  decision. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 


Judgment  reversed. 


Henry  Blanok 

v, 
Edward  Pausch. 

Filed  at  Mt.  Vernon  January  22,  1885, 

1.  Contested  election — requisites  of  petition — as  to  qualifications 
of  petitioner— for  a  town  office.  A  petition  for  the  contest  of  an  election 
by  one  to  the  office  of  town  clerk,  or  other  town  office,  should  aver  that  the 
petitioner  was  an  elector  of  the  town,  or  it  will  be  fatally  defective  on  de- 
murrer. An  averment  that  the  contestant  was  a  citizen  and  resident  of  the 
town  is  not  sufficient. 

2.  Citizenship — defined — whether  it  includes  the  right  to  vote.  A  citi- 
zen, in  the  popular  and  appropriate  sense  of  the  term,  is  one  who  by  birth, 
naturalization,  or  otherwise,  is  a  member  of  an  independent  political  society, 
called  a  State,  kingdom  or  empire,  and  who,  as  such,  is  subject  to  its  laws 
and  entitled  to  its  protection  in  all  his  rights  incident  to  that  relation.  The 
term  includes  females  and  minors.  The  right  of  suffrage  is  not  coextensive 
with  the  right  of  citizenship. 

3.  Pleading — rule  of  construction.  It  is  a  familiar  rule  that  all  plead- 
ings are  to  be  construed  most  strongly  against  the  pleader. 

Appeal  from  the  County  Court  of  St.  Clair  county;  the 
Hon.  William  J.  Underwood,  Judge,  presiding. 

This  was  a  proceeding  commenced  in  the  county  court  of 
St.  Clair  county,  by  Edward  Pausch,  the  appellee,  to  contest 
the  election  of  Henry  Blanck,  the  appellant,  to  the  office  of 
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town  clerk  of  the  town  of  Lebanon,  in  said  county.  The  court 
overruled  a  general  demurrer  to  the  petition,  and  the  defend- 
ant declining  to  answer  further,  the  petitioner  was  thereupon 
adjudged  to  be  duly  elected  to  said  office,  .and  entitled  to  the 
possession  thereof,  and  an  order  to  that  effect  was  duly  entered 
in  the  cause,  to  reverse  which  this  appeal  is  brought. 

The  petition  to  which  the  demurrer  was  sustained,  is  as 
follows : 

"Petitioner,  Edward  Pausch,  a  citizen  and  resident  of  the 
town  of  Lebanon,  in  said  St.  Clair  county,  represents  that  at 
the  general  election  held  in  November,  1883,  the  electors  of 
said  county  voted  to  adopt  township  organization ;  that  the 
commissioners  appointed  to  divide  said  county  into  towns, 
established  the  town  of  Lebanon,  including  the  incorporated 
limits  of  the  city  of  Lebanon  and  of  the  village  of  Summer- 
field,  and  territory  adjacent;  that  said  county  board  gave 
notice  of  an  election  to  be  held  in  the  town  of  Lebanon,  April 
1,  1884,  for  the  election  of  town  officers,  and  on  March  5, 
1884,  said  board  established  the  village  hall  in  Summerfield 
as  the  first  and  only  voting  place  in  the  town  of  Lebanon, 
and  appointed  three  electors  of  said  town  to  act  as  judges  at 
said  voting  place ;  that  at  said  election  held  in  the  town  of 
Lebanon,  at  said  Summerfield,  petitioner  received  all  the 
votes  of  the  electors  of  said  town  for  the  office  of  town  clerk 
of  said  town,  except  a  few  scattering  votes,  and  was  declared 
by  said  judges  and  clerks  of  said  election  duly  and  legally 
elected  to  the  office  of  town  clerk  of  the  town  of  Lebanon ; 
that  on  the  3d  day  of  April,  1884,  petitioner  took  the  oath  of 
office,  and  on  the  8th  day  of  April,  1884,  demanded  from  John 
Weigel,  the  acting  town  clerk  at  said  election,  the  books  and 
proceedings  pertaining  to  said  office,  but  said  Weigel  refused 
and  still  refuses  to  deliver  the  same  to  petitioner ;  that  one 
Henry  Blanck  claims  to  have  been  elected  town  clerk  of  the 
town  of  Lebanon,  at  said  election,  by  reason  of  the  votes  cast 
for  said  Blanck  at  a  place  in  the  city  of  Lebanon,  but  that 
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said  county  board  had  established  no  voting  place  and  ap- 
pointed no  judges  and  clerks  for  any  place  in  the  city  of 
Lebanon  at  said  election ;  that  the  votes  cast  at  said  place 
in  the  city  of  Lebanon  for  said  Blanck  are  illegal  and  void ; 
that  notwithstanding  the  votes  cast  for  said  Blanck  are  illegal 
and  void,  said  Blanck  has  entered  upon  the  duties  of  said 
office,  and  is  unlawfully  exercising  the  same.  Petitioner 
prays  that  he  may  be  declared  and  adjudged  to  be  lawfully 
elected  clerk  of  said  town,  and  duly  installed  in  said  office, 
and  said  Blanck  ousted  therefrom." 

The  court  below  overruled  a  demurrer  to  the  petition,  and 
the  defendant  refusing  to  answer  further,  final  judgment  of 
ouster  was  thereupon  entered  in  favor  of  the  petitioner,  and 
against  the  defendant,  to  reverse  which  this  appeal  is  brought. 

Messrs.  Schaefer  &  Snyder,  for  the  appellant : 

Section  112,  chapter  46,  gives  any  elector  of  his  township 
or  precinct  the  right  to  contest  the  election  of  another  to  a 
town  office.     Talkington  v.  Turner,  71  111.  234. 

A  plaintiff  in  a  bill  must  have  an  interest  in  the  subject. 
If  he  has  not,  a  demurrer  will  hold.     Story's  Eq.  PI.  sec.  260. 

The  petitioner  here  simply  sets  forth  that  he  is  a  citizen 
and  resident  of  the  town  of  Lebanon.  Admitting  all  this,  it 
does  not  give  him  a  standing  in  court  as  a  contestant  of  this 
election.  An  elector  is  one  who  has  the  right  to  make  choice 
of  public  officers — one  who  has  a  right  to  vote.  10  Minn. 
107. 

It  has  been  decided  in  21  Wall.  162,  and  43  Cal.  43,  that 
"the  right  to  vote  and  the  right  to  hold  office  are  not  neces- 
sary constituents  of  citizenship."  So  one  being  a  citizen 
and  resident  does  not  necessarily  imply  that  he  is  an  elector, 
and  as  it  is  a  rule  of  law  that  pleadings  must  always  be  con- 
strued strongest  against  the  pleader,  the  court  must  presume 
that  the  petitioner  is  not  of  age,  and  is  not  an  elector  of  the 
town  of  Lebanon,  and  therefore  the  petition  is  insufficient. 
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Messrs.  Wildebman  &  Hamill,  for  the  appellee : 
Section  113  of  the  Election  law  declares  that  a  person 
desiring  to  contest  an  election  shall,  within  thirty  days,  etc., 
file  with  the  clerk  of  the  court  a  statement  in  writing,  setting 
forth  the  points  on  which  the  contest  will  be  made,  etc. 
The  statute  does  not  specify  what  this  statement  shall  con- 
tain, except  the  points  of  contest. 

The  petition  shows  that  petitioner  is  a  citizen  and  resident 
of  the  town,  and  this  is  equivalent  to  stating  he  is  an  elector. 
"Citizen,"  as  used  in  the  constitution,  means  an  elector. 
(Const.  1870,  art.  4,  sec.  3;  art.  5,  sec.  5;  art.  6,  sees.  3,  17.) 
"Citizen,"  according  to  Webster,  is  "a  person,  native  or  nat- 
uralized, who  has  the  privilege  of  voting  for  public  officers, 
and  who  is  qualified  to  fill  offices  in  the  gift  of  the  people." 
Stating  that  petitioner  was  a  citizen  of  the  town  of  Lebanon, 
in  the  county  of  St.  Clair,  and  State  of  Illinois,  was  equiva- 
lent to  stating  that  he  had  resided  in  the  State  one  year,  in 
the  county  ninety  days,  and  in  the  election  district  thirty 
days  next  preceding  the  election,  and  that  he  was  a  qualified 
elector  of  this  State,  or  a  male  citizen  of  the  United  States 
above  the  age  of  twenty-one  years.  The  term  "citizen"  means 
all  of  that,  and  more.  If  petitioner  did  not  have  all  of  those 
qualifications,  he  was  not  a  citizen  in  the  sense  in  which  the 
word  is  used  in  the  petition.  Spraggins  v.  Houghton,  2  Scam. 
377;  Eev.  Stat.  sec.  66,  chap.  46 ;  Dale  v.  Irwin,  78  111.  181 ; 
Frey's  Election  Cases,  71  Pa.  St.  302 ;  Union  Hotel  Co.  v. 
Hersee,  79  N.  Y.  454. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

By  the  112th  section  of  chapter  46,  of  the  Ee vised  Statutes 
of  1874,  the  right  to  contest  an  election  of  this  kind  is  con- 
fined exclusively  to  electors  of  the  town.  In  order  to  show 
title  in  himself,  the  petitioner  should  therefore  have  averred 
in  the  petition  that  he  was  an  elector  of  the  town  of  Lebanon. 
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Whether  he  has  done  this  or  not,  presents  the  only  question 
of  importance  for  determination.  That  the  petition  contains 
no  express  averment  to  that  effect  is  manifest.  '  But  it  is  con- 
tended on  behalf  of  the  petitioner  that  the  averment  in  the 
petition  that  the  contestant  was  "a  citizen  and  resident  of 
the  town  of  Lebanon,"  is,  in  legal  effect,  the  same  as  the 
more  specific  charge  that  he  was  an  "elector."  We  can  not 
concur  in  this  view.  It  may  be  admitted  the  word  "citizen" 
is  sometimes  used  to  denote  a  person  having  the  right  to  vote 
and  hold  office,  but  that  is  certainly  not  its  ordinary  or  popu- 
lar meaning.  In  the  latter  sense  of  the  term  it  is  applicable 
alike  to  males  and  females,  and  to  minors  as  well  as  adults. 
Such  being  the  case,  it  is  clear  the  right  of  suffrage  is  not 
coextensive  with  the  right  of  citizenship,  and  this  is  expressly 
held  in  Minor  v.  Happersett,  21  Wall.  162. 

A  "citizen,"  in  the  popular  and  appropriate  sense  of  the 
term,  is  one  who  by  birth,  naturalization,  or  otherwise,  is  a 
member  of  an  independent  political  society,  called  a  State, 
kingdom  or  empire,  and  as  such  is  subject  to  its  laws  and 
entitled  to  its  protection  in  all  his  rights  incident  to  that 
relation.  And  as  the  right  to  vote,  as  we  have  just  seen,  is 
not  necessarily  incident  to  or  coextensive  with  the  right  of 
citizenship,  it  follows  the  petitioner  failed  to  show  any  right 
in  himself  to  contest  the  respondent's  election,  and  for  that 
reason  the  petition  was  fatally  defective,  and  the  demurrer  to 
it  should  have  been  sustained.  To  hold  otherwise  would  be 
to  simply  abrogate  the  familiar  rule  of  pleading  that  requires 
all  pleadings  to  be  construed  most  strongly  against  the  pleader. 
This  we  are  not  prepared  to  do. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded  for  further  proceedings,  with  directions  to  set  aside 

the  order  overruling  the  demurrer  and  to  sustain  the  demurrer 

to  the  petition,  and  that  leave  be  given  to  amend  the  petition 

if  the  petitioner  shall  be  so  advised. 

Judgment  reversed. 
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Zimri  A.  Enos  et  al. 

v. 

The  City  of  Springfield. 

Filed  at  Springfield  January  30,  1885. 

1.  Local  improvements  in  cities  and  villages — as  to  the  various  modes 
of  assessment — the  general  Incorporation  law  construed.  The  object  of 
the  legislature,  by  sections  116  and  132,  chapter  24,  article  9,  relating  to  cities 
and  villages,  was  to  provide  two  modes  for  making  local  improvements, — one 
by  special  assessments,  and  the  other  by  special  taxation  of  contiguous  prop- 
erty,— and  to  authorize  the  corporate  authorities  of  cities  and  villages  to 
determine  by  ordinance  which  mode  should  be  adopted. 

2.  Section  132,  of  article  9,  chapter  24,  of  the  Revised  Statutes  of  1874, 
when  considered  in  connection  with  the  constitution,  on  the  same  subject, 
and  the  other  sections  of  the  same  article,  is  not  to  receive  a  literal  construc- 
tion. These  various  provisions,  when  so  considered,  show  that  two  distinct 
systems  of  local  improvements  are  provided  for,  and  section  132  is  to  be 
understood  as  requiring  only  such  portions  of  the  statute  in  regard  to  special 
assessments  to  be  followed  as  may  be  consistent  with  special  taxation. 

3.  Section  139  of  the  same  article,  which  provides  for  ascertaining  benefits 
in  special  assessment  proceedings,  has  no  bearing  whatever  in  a  proceeding 
by  special  taxation. 

4.  Same— special  taxation — in  proportion  to  frontage.  In  case  the 
council  adopts  special  taxation  as  the  mode  in  which  a  street  improvement 
shall  be  made,  it  has  the  power  to  require  that  the  cost  of  the  same  shall  be 
assessed  upon  the  lots  abutting  upon  the  streets  in  proportion  to  the  frontage 
of  the  lots  upon  the  same. 

5.  Same — curbing — as  part  of  a  street  pavement.  It  is  no  valid  objec- 
tion to  an  ordinance  for  the  paving  of  a  street  by  special  taxation,  that  it  pro- 
vides also  for  a  curb-stone  on  each  side  of  the  street  to  be  included  in  the 
estimate  of  the  expense  of  the  improvement  ordered,  as  such  curbing  may  be 
regarded  as  a  part  of  the  pavement. 

6.  Same — publication  of  ordinance  for  street  improvements.  An  ordi- 
nance of  a  city  for  the  paving  and  curbing  of  a  public  street,  and  for  levying 
special  taxes  on  contiguous  property  to  pay  the  cost  of  the  improvement,  is 
not  required  to  be  published.  It  is  only  ordinances  appropriating  money 
that  are  required  to  be  published. 

7.  Same — of  the  costs — as  part  of  the  assessment.  The  costs  of  making 
and  levying  the  assessment  of  contiguous  property  by  special  taxation  for 
the  curbing  and  paving  of  a  street  by  a  city,  may  properly,  under  the  law,  be 
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taxed  against  the  lots  and  lands  abutting  upon  such  street  and  included  in 
the  special  tax. 

8.  Same — practice — demurring  to  objections  to  confirmation.  There  is 
no  rule  of  practice  which  authorizes  a  demurrer  to  be  filed  to  objections  to 
the  confirmation  of  an  assessment  for  special  taxation  upon  contiguous  prop- 
erty for  a  local  improvement,  and  if  one  is  filed  it  can  not  be  treated  as  an 
admission  of  the  truth  of  each  objection.  It  is  incumbent  on  the  party  filing 
such  objections  to  prove  them. 

Writ  of  Error  to  the  County  Court  of  Sangamon  county ; 
the  Hon.  James  H.  Matheny,  Judge,  presiding. 

Messrs.  McClernand  &  Keyes,  and  Messrs.  Palmers,  Bob- 
inson  &  Shutt,  for  the  plaintiffs  in  error : 

The  city  is  authorized  to  make  the  assessment  only  under 
article  9,  chapter  24,  of  the  Eevised  Statutes,  and  was  re- 
quired to  strictly  pursue  the  powers  therein  given.  Webster 
v.  People,  98  111.  343;  Cooley  on  Taxation,  418. 

Sections  17  and  18  of  that  chapter,  (Eev.  Stat.  1881,)  re- 
quired that  the  special  taxes  should  be  levied,  assessed,  etc., 
in  the  way  provided  for  levying,  etc.,  special  assessments, 
which  prohibits  the  levy  of  any  greater  sum  on  any  lot  than  it 
shall  be  benefited.     Sec.  24,  chap.  24,  Eev.  Stat.  1881. 

The  city,  by  section  6  of  the  ordinance,  ascertained  for 
itself  what  proportion  of  the  total  cost  of  the  improvement 
would  be  of  benefit  to  the  public,  and  what  on  the  abutting 
lots,  instead  of  leaving  this  to  the  commissioners. 

The  demurrer  to  the  objections  admits  that  the  improve- 
ment and  property  on  Jefferson  street  are  not  contiguous  to 
the  improvement  and  property  on  Washington  street,  and 
the  same  is  true  in  respect  to  other  streets  and  alleys. 

The  imposition  of  the  cost  according  to  the  frontage  of  the 
lots  is  unjust,  unreasonable  and  oppressive,  and  as  to  some 
lots  amounts  to  confiscation.  The  ordinance  must  be  reason- 
able, and  not  unfair  or  oppressive.    Craw  v.  Tolono,  96  111.  259. 

The  paving  of  the  streets,  and  fencing  the  same  with  a 
curbing  stone  for  the  sidewalks  on  either  side  thereof,  are 
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separate  and  distinct  improvements,  and  can  not  be  united 
in  one  proceeding.      Weckler  v.  Chicago,  61  111.  142. 

No  power  is  conferred  upon  cities  and  villages  to  make  local 
improvements  by  special  taxation,  and  assess  the  cost  of  the 
same  on  the  lots  abutting  the  street  in  proportion  to  their 
frontage,  except  by  the  act  of  1875,  and  that  is  confined  to 
sidewalks.  Taxing  by  frontage  to  pave  a  street  is  illegal. 
Cooley  on  Taxation,  453. 

The  plaintiffs  have  been  taxed  with  the  costs  of  levying, 
assessing  and  collecting  the  assessment,  which  we  think  is 
error.  Trustees  v.  Chicago,  12  111.  403 ;  Morris  v.  Chicago, 
11  id.  650. 

The  ordinance  under  which  the  assessments  were  made  was 
not  published.  All  ordinances  making  any  appropriation 
must  be  published.    Eev.  Stat.  1878,  chap.  24,  art.  5,  sec.  64. 

The  defendant's  general  demurrer  admits  in  law  the  truth 
of  this  fact,  and  of  all  other  facts  well  pleaded.  1  Chitty's 
Pleading,  (12th  Am.  ed.)  661,  662;  Compiler  v.  People,  12  111. 
290  ;  Nespel  v.  Laparde,  74  id.  376  ;  People  v.  Holden,  82  id.  93. 

The  charter  treats  all  special  assessments  of  property  for 
any  city  improvement  as  per  se  an  appropriation.  Eev.  Stat. 
1878,  chap.  24,  art.  7,  sees.  98,  99. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  defendant  in 
error : 

Special  taxation  is  based  upon  the  supposed  benefit  to  con- 
tiguous property,  and  differs  from  special  assessments  only 
in  the  mode  of  ascertaining  the  benefits.  White  v.  People, 
94  111.  607;  Craw  v.  Tolono,  96  id.  256. 

The  statute  must  be  construed  with  reference  to  the  con- 
stitution, and  so  much  of  the  provisions  of  section  17,  chapter 
24,  of  the  Revised  Statutes,  as  provides  that  special  taxation 
"shall  be  levied,"  etc.,  "in  the  way  provided  in  the  sections 
of  this  act  providing  for  the  mode  of  making,  levying, "  etc., 
of  "special  assessments,"  is  to  be  construed  as  to  embrace 
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so  much  of  such  provisions  relating  to  special  assessments 
as  is  consistent  with  the  exercise  of  the  grant  of  power  to 
provide  for  special  taxation. 

The  practice  does  not  justify  the  filing  of  a  demurrer  to 
objections,  and  the  demurrer,  if  appropriate,  would  admit 
only  such  facts  as  are  well  pleaded.  All  the  objections  resolve 
themselves  into  one — that  the  special  tax  can  not  be  laid  in 
proportion  to  frontage. 

The  publication  of  the  ordinance  was  unnecessary.  Mix 
v.  People,  106  111.  431 ;  Port  Byron  v.  Blount,  97  id.  65. 

In  relation  to  the  uniting  more  than  one  improvement, 
Wechler  v.  Chicago,  61  111.  145,  has  no  application. 

The  paving  and  the  curbing  constitute  but  one  improve- 
ment.    Ricketts  v.  Village  of  Hyde  Park,  85  111.  112. 

Upon  general  principles,  if  the  city  council  had  power  to 
select  the  mode  of  frontage  as  a  basis  for  the  special  taxation, 
then  the  machinery  which  they  use  to  carry  out  this  object  is 
part  of  the  mode,  and  over  it  this  court  has  no  jurisdiction. 

The  right  to  confer  this  power  by  general  law,  and  the  fact 
that  it  has  been  so  conferred  by  the  ninth  article  of  chapter 
24,  has  been  expressly  decided  by  this  court.  Falch  v.  Peo- 
ple, 99  111.  140.  See,  also,  Lake  v.  City  of  Decatur,  91  111. 
596;  People  v.  Cooper,  83  id.  585. 

The  power  of  the  city  to  levy  this  tax  according  to  frontage 
is  settled.  White  v.  People,  94  111.  607;  Craw  v.  Tolono,  96 
id.  256. 

It  is  insisted  that  these  decisions  are  only  applicable  in 
case  of  sidewalk  improvements.  The  power  is  given  in  rela- 
tion to  any  local  improvement,  including  sidewalks,  with  a 
proviso  as  to  sidewalks,  giving  the  owner  fifteen  days  to  build 
or  renew  the  sidewalk,  and  thus  avoid  the  assessment.  (Sec. 
134,  chap.  24,  Eev.  Stat.)  The  sidewalk  is  only  a  part  of 
the  street.     Gridley  v.  Bloomington,  88  111.  556. 

The  right  to  include  costs  in  the  assessment  is  specially 
allowed  by  section  135,  chapter  24,  of  the  Ee vised  Statutes. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  to  reverse  a  judgment  of  the  county 
court  of  Sangamon  county,  confirming  a  special  tax  assessed 
by  three  commissioners,  for  the  purpose  of  improving  certain 
streets  in  Springfield.  Upon  the  return  of  the  assessment 
roll,  plaintiffs  in  error  appeared  in  the  county  court  and  filed 
numerous  objections,  all  of  which  were  overruled. 

It  is  impossible  to  tell  from  the  abstract  filed  in  this  case, 
the  nature  of  the  action  or  the  character  of  the  judgment, — 
indeed,  it  contains  nothing  from  which  an  intelligent  con- 
clusion can  be  reached  as  to  a  proper  decision  of  the  case. 
Upon  an  examination,  however,  of  the  record,  it  appears  that 
the  city  council  of  Springfield,  on  the  23d  day  of  April,  1883, 
passed  an  ordinance  providing  that  certain  streets  in  the  city 
should  be  paved ;  that  the  cost  of  the  improvement,  except 
the  street  and  alley  intersections  and  crossings,  should  be 
paid  by  special  taxation  upon  property  touching  or  abutting 
on  either  side  of  said  streets,  in  proportion  to  the  frontage 
thereof  upon  the  streets.  The  city  council,  by  the  ordinance, 
appointed  three  commissioners  to  make  an  estimate  of  the 
cost  of  the  improvement.  These  commissioners,  on  the  7th 
day  of  May,  1883,  made  a  report  of  the  estimate  of  the  cost 
of  the  improvement,  which  was  duly  approved  by  the  city 
council.  A  petition  was  then  filed  in  the  county  court,  which 
contained  a  copy  of  the  ordinance,  and  also  a  copy  of  the 
report  of  the  commissioners  showing  the  cost  of  the  proposed 
improvement,  and  prayed  that  the  cost  of  the  improvement 
might  be  assessed  in  the  manner  provided  by  law.  The  court, 
upon  an  examination  of  the  petition,  ordinance  and  report  of 
the  estimated  cost,  appointed  three  commissioners  to  assess 
the  cost  of  the  improvement  by  special  taxation.  The  com- 
missioners, under  the  order,  proceeded  and  assessed  a  special 
tax,  equal  in  amount  to  the  cost  of  the  improvement,  upon 
the  lots  and  lands  abutting  on  either  side  of  the  streets,  in 
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proportion  to  the  frontage  of  said  lots  and  lands  upon  the 
streets.  The  assessment  roll  was  returned  to  the  court,  and 
upon  the  hearing  all  the  objections  interposed  were  overruled, 
and  the  assessment  as  made  and  returned  was  confirmed. 

Numerous  objections  were*  filed  in  the  county  court  to  the 
proceeding,  but  we  do  not  understand  that  all  of  them  are 
relied  upon  here, — indeed,  but  a  few  of  them  have  been  urged 
on  the  argument,  and  they  will  be  considered. 

Section  132,  chapter  24,  of  article  9,  of  the  Eevised  Stat- 
utes of  1874,  page  234,  provides:  "When  said  ordinance 
under  which  said  local  improvement  shall  be  ordered,  shall 
provide  that  such  improvement  shall  be  made  by  special 
taxation  of  contiguous  property,  the  same  shall  be  levied, 
assessed  and  collected  in  the  way  provided  in  the  sections  of 
this  act  providing  for  the  mode  of  making,  levying,  assessing 
and  collecting  special  assessments."  Now,  it  is  urged  that 
the  assessment  was  not  made  in  conformity  with  the  mode 
of  making,  levying  and  assessing  special  assessments,  and 
hence  its  illegality.  Section  116  of  the  same  statute  pro- 
vides :  "That  the  corporate  authorities  of  cities  and  villages 
are  hereby  vested  with  power  to  make  local  improvements  by 
special  assessment,  or  by  special  taxation,  or  both,  of  con- 
tiguous property,  or  general  taxation,  or  otherwise,  as  they 
shall  by  ordinance  prescribe."  It  is  plain  if  the  mode  of 
procedure  is  to  be  the  same  where  the  city  proceeds  by  spe- 
cial taxation  as  it  is  where  the  city  authorities  proceed  by 
special  assessment,  that  part  of  the  statute  which  confers  the 
power  to  resort  to  special  taxation  is  rendered  nugatory,  and 
can  have  no  force  or  effect  whatever  in  the  statute.  This 
certainly  was  never  contemplated.  But  the  object  of  the 
legislature  was  to  provide  two  modes, — one  by  special  assess- 
ment, the  other  by  special  taxation  of  contiguous  property, — 
and  the  corporate  authorities  of  the  city  or  village  might 
determine  by  ordinance  which  mode  should  be  adopted.  The 
language  of  section  132  is  not  to  receive  a  literal  construction, 
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but  in  determining  its  object  and  meaning  it  must  be  c  »n- 
sidered  in  connection  with  the  constitution,  which  authori  ies 
the  General  Assembly  to  vest  corporate  authorities  of  cit\  *s, 
towns  and  villages  with  power  to  make  local  improvemei  is 
by  special  assessments  or  by  special  taxation  of  contiguo  >s 
property,  and  also  in  connection  with  the  other  sections  *  f 
article  9,  of  chapter  24 ;  and  when  so  considered,  in  view  c  ( 
the  fact  that  the  two  distinct  systems  have  been  provided  foi 
it  is  manifest  that  section  132  is  to  be  understood  as  requir- 
ing only  such  portions  of  the  statute  in  regard  to  special 
assessments  to  be  followed  as  may  be  consistent  with  a  proper 
exercise  of  the  power  of  special  taxation. 

Section  139,  which  provides  for  ascertaining  benefits  on 
special  assessment  proceedings,  has  no  bearing  whatever  in  a 
proceeding  by  special  taxation.  "Special  taxation^  as  spoken 
of  in  the  constitution,  is  based  upon  the  supposed  benefit  to 
the  contiguous  property,  and  differs  from  special  assessment 
only  in  the  mode  of  ascertaining  the  benefits.  In  special 
taxation  the  imposition  of  the  tax  is  of  itself  a  determination 
that  the  benefits  to  the  contiguous  property  will  be  as  great 
as  the  burden  imposed,  while  in  the  case  of  special  assess- 
ments the  property  to  be  benefited  must  be  ascertained  by  a 
careful  investigation,  and  the  burdens  distributed  according 
to  carefully  ascertained  proportion,  in  which  each  part  will 
be  beneficially  affected."  Craw  v.  Village  of  Tolono,  96  111. 
256.  See,  also,  White  v.  The  People,  94  111.  607,  where  it  is 
said:  "The  objection  that  the  special  tax  here  exceeds  the 
benefits  to  the  lot,  implies  that  the  only  mode  of  making  the 
improvement  is  by  special  assessment,  whereas  the  broad 
power  is  given  under  the  constitution  to  make  it  either  by 
special  assessment,  or  by  special  taxation  of  contiguous  prop- 
erty, or  otherwise.  *  *  *  This  proceeding  is  in  the 
special  taxation  of  contiguous  property ;  and  in  the  adoption 
of  that  mode  there  is  no  requirement  of  benefits  received, 
and  no  respect  thereto  further  than  may  be  had  by  the  city 
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council  in  determining  upon  which  particular  one  of  the  sev- 
eral modes  of  special  taxation  of  contiguous  property  open  to 
them  shall  be  resorted  to."  Here  the  ordinance  was  passed 
providing  for  the  improvement,  and  that  it  should  be  made 
by  special  taxation,  and,  as  required  by  section  135,  three 
persons  were  appointed  to  make  an  estimate  of  the  cost  of 
the  improvement.  Upon  receiving  and  approving  the  report,  ■ 
the  city  council,  as  required  by  section  136,  ordered  a  petition 
to  be  filed  in  the  county  court  that  the  cost  of  the  improve- 
ment might  be  assessed.  The  petition  was  filed  as  required 
by  section  137,  and  the  court  appointed  three  commissioners, 
who  made  the  assessment,  and  returned  an  assessment  roll, 
which,  so  far  as  we  are  able  to  perceive,  conforms  to  the 
requirements  of  the  law. 

The  third  section  of  the  ordinance  provided,  in  substance, 
that  a  stone  curbing  should  be  provided  on  each  side  of  the 
pavement  laid  on  the  street,  and  it  is  contended  that  the 
paving  of  the  streets  and  furnishing  the  stone  curbing  are 
separate  and  distinct  improvements,  which  can  not  be  united 
in  one  proceeding,  and  is  condemned  by  Weckler  v.  City  of 
Chicago,  61  111.  145.  We  do  not  think  the  case  cited  has  any 
bearing  here.  It  is  manifest  that  the  paving  and  curbing 
constitute  but  one  improvement.  The  curbing  is  placed  at 
the  side  of  the  pavement  for  its  support,  and  may  be  regarded 
as  a  part  of  the  pavement. 

Objection  is  also  made  to  the  proceedings  because  the  cost 
of  the  improvement,  under  the  terms  of  the  ordinance,  was 
assessed  upon  the  lots  abutting  upon  the  streets  in  propor- 
tion to  the  frontage  of  the  lots  upon  the  streets.  Section  9, 
of  article  9,  of  our  constitution,  provides:  "The  General 
Assembly  may  vest  the  corporate  authorities  of  cities,  towns 
and  villages  with  power  to  make  local  improvements  by  spe- 
cial assessments,  or  by  special  taxation  of  contiguous  prop- 
erty, or  otherwise."  In  pursuance  of  this  provision  of  the 
constitution  the  legislature  adopted  article  9,  of  chapter  24, 
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the  first  section  of  which  declares :  "That  the  corporate 
authorities  of  cities  and  villages  are  hereby  vested  with  power 
to  make  local  improvements  by  special  assessment,  or  by  spe- 
cial taxation,  or  both,  of  contiguous  property,  or  general  tax- 
ation, or  otherwise,  as  they  shall,  by  ordinance,  prescribe." 
The  constitution  and  the  section  of  the  statute  are  silent  on 
the  point  as  to  manner  of  the  assessment, — whether  it  shall 
be  in  proportion  of  the  frontage  of  the  lot,  or  otherwise.  But 
power  is  conferred  on  the  city  to  make  the  assessment,  and 
it  is  a  matter  within  the  discretion  of  the  corporate  authori- 
ties to  determine  for  themselves,  and  any  mode  they  may 
adopt  to  carry  out  the  power  conferred  will  be  sustained,  so 
long  as  they  do  not  violate  the  constitution  or  the  statute. 
In  White  v.  The  People,  94  111.  607,  where  a  special  tax  was 
assessed  according  to  frontage,  it  is  said :  "Whether  or  not 
the  special  tax  exceeds  the  actual  benefit  to  the  lot  is  not 
material.  It  may  be  supposed  to  be  based  on  a  presumed 
equivalent.  The  city  council  have  determined  the  frontage 
to  be  the  proper  measure  of  probable  benefits.  That  is  gen- 
erally considered  as  a  very  reasonable  measure  of  benefits  in 
the  case  of  such  an  improvement,  and  if  it  does  not  in  fact, 
in  the  present  case,  represent  the  actual  benefits,  it  is  enough 
that  the  city  council  have  deemed  it  the  proper  rule  to  apply. " 
It  is  true  that  this  decision  was  made  under  a  proceeding 
which  arose  under  the  act  of  1875,  in  relation  to  sidewalks, 
which  expressly  authorizes  an  assessment  per  frontage,  but 
we  do  not  regard  that  as  important. 

Complaint  is  also  made  that  plaintiffs  in  error  have  been 
taxed  with  the  costs  of  making  and  levying  the  assessment. 
This  is  authorized  by  section  135  of  the  act  under  which  the 
proceedings  were  had. 

Another  objection  interposed  to  the  proceedings  is,  that 
the  ordinance  under  which  the  assessment  was  made  was  not 
published.  The  charter  of  the  city  requires  all  ordinances 
appropriating  money  to  be  published.     In  Mix  v.  The  People, 
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106  111.  426,  we  held  that  an  ordinance  levying  the  city  tax 
was  not  required  to  be  published,  but  only  ordinances  making 
appropriations  of  money.  This  case  is  conclusive  of  the 
question  raised. 

To  the  various  objections  which  were  filed  to  the  assess- 
ment a  demurrer  was  interposed  and  sustained,  and  it  has 
been  taken  for  granted  in  the  argument  that  the  demurrer 
admitted  the  truth  of  each  objection  so  filed.  We  are  aware 
of  no  statute  or  well  settled  practice  which  authorizes  a  de- 
murrer to  be  filed  in  such  a  case.  Where  objections  are  filed 
in  such  a  case  it  is  incumbent  on  the  party  filing  them  to 
sustain  them  by  proof,  unless  they  appear  on  the  record.  We 
are  not  inclined  to  sustain  a  practice  which  will  admit  the 
truth  of  every  objection  which  may  be  filed,  however  frivolous, 
although  a  demurrer  may  be  interposed  to  the  objection. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker,  dissenting: 

There  is  perhaps  no  more  indefinite  term  in  the  English 
language  than  the  words  "local  improvements."  I  can  im- 
agine no  improvement,  public  or  private,  that  is  not  in  some 
sense  local.  It  is  made  in  a  particular  locality,  and  is  there- 
fore local.  But  the  term  can  not  have  been  used  in  that 
sense  in  the  ninth  section  of  article  9  of  the  constitution. 
It  would  be  unreasonable  to  hold  it  was  used  in  this  broad 
and  unrestricted  sense,  and  would  be  liable  to  great  if  not 
ruinous  abuse.  Had  the  constitution  simply  created  the  leg- 
islature, and  vested  it,  as  was  done  by  the  fourth  article,  with 
legislative  power,  it  could  have  levied  or  authorized  the  levy 
of  taxes  to  any  extent,  for  any  purpose,  and  in  any  manner 
it  might  choose.  The  whole  of  that  article  is  a  limitation 
on  the  exercise  of  the  taxing  power.  It  is  in  all  liberal  and 
constitutional  governments  a  legislative  function,  and  our 
constitution  limits  or  restrains  the  manner  of  its  exercise. 
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That  instrument  limits  the  power  to  the  value  of  the  property 
taxed,  and  not  only  so,  but  imperatively  demands  that  it  shall 
be  imposed  by  a  uniform  rate,  upon  an  ascertained  value. 
It  also  provides  for  uniformity  of  burthen  when  taxes  are 
imposed  on  business,  professions,  occupations,  franchises, 
persons  and  corporations.  It  leaves  the  legislature  free  to 
adopt  such  manner  as  it  may  choose  in  imposing  such  taxes, 
but  requires  in  terms  that  it  shall  be  by  general  law,  and 
shall  be  uniform  as  to  the  class  upon  which  it  shall  operate. 
It  is  also  provided  that  "the  General  Assembly  shall  have  no 
power  to  release  or  discharge  any  county,  city,  township,  town 
or  district  whatever,  or  the  inhabitants  thereof,  or  the  prop- 
erty therein,  from  their  or  its  proportionate  share  of  taxes  to 
be  levied  for  State  purposes  ;  nor  shall  commutation  for  such 
taxes  be  authorized  in  any  form  whatever."  This,  like  the 
previous  provisions,  was  intended  to  enforce  equality  and 
uniformity  of  burthen  upon  the  tax-payers.  In  the  same 
spirit  and  for  the  same  purpose  it  is  provided  by  the  ninth 
and  tenth  sections  of  that  article,  that  municipal  taxes  shall 
be  uniform  as  to  persons  and  property  within  the  corporate 
limits. 

It  is  thus  seen  that  the  great  central  and  controlling  idea 
of  the  constitution  is,  in  levying  taxes,  that  there  shall  be 
equality  and  uniformity  in  their  imposition  and  burthen. 
That  purpose  pervades  the  entire  article,  and  is  too  plain  to 
be  misunderstood,  and  I  presume  none  will  question  its  truth. 
This  being  true,  every  rule  of  construction  requires  that  it 
should  be  kept  in  view  in  construing  every  clause  or  provision 
of  that  article.  That  principle  is  the  touchstone  by  which 
every  clause  of  the  article  must  be  tried,  and  to  which  the 
various  provisions  should  conform. 

What,  then,  in  the  constitutional  sense,  is  a  local  improve- 
ment? We  have  seen  that  it  is  not  such  an  improvement 
because  it  is  made  at  a  particular  place.  Improvements  are 
private  or  public,  and  public  improvements  may  be  divided 
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into  such  as  affect  or  benefit  the  general  public,  and  local, 
such  as  affect  or  benefit  the  local  public  or  a  small  number 
of  persons  of  the  local  public.  An  improvement  that  is  or 
may  be  used  by  the  entire  public,  or  is  designed  to  and  does 
accommodate  the  whole  community,  is  a  public  improvement 
that  may  be  denominated  as  general,  as  contradistinguished 
from  a  local  improvement.  A  local  improvement,  in  the 
sense  of  the  constitution,  is  one  in  which  there  is  no  inten- 
tion to  accommodate  or  benefit  the  general  public,  but  to 
benefit  a  few  individuals  of  the  local  public.  Such  an  im- 
provement is  not  private,  but  is  quasi  public. 

The  question  then  arises,  was  the  improvement  of  these 
streets,  by  laying  cedar-block  pavements  therein,  and  costly 
dressed  stone  sidewalks,  a  local  improvement?  I  think  not. 
The  streets  are  public  highways,  constructed  and  maintained 
for  the  use  of  the  general  public, — for  all  citizens,  strangers 
or  aliens,  who  may  desire  to  use  or  travel  over  them.  This 
is  the  primary  purpose  of  their  construction.  They  are  open 
and  free  to  all  persons,  and  I  am  at  a  loss  to  imagine  any 
improvement  more  general  and  public  than  common  high- 
ways in  counties  and  streets  in  cities.  They  do  not  have  a 
single  element  of  private  or  local  use  beyond  all  other  public 
improvements  conceded  by  all  to  be  general  in  their  character. 

Again,  the  term  "local  improvements,"  being  uncertain  in 
its  meaning  and  as  to  what  it  shall  be  applied,  and  as  it  per- 
tains to  the  exercise  of  legislative  power  to  levy  or  authorize 
to  be  levied  a  tax,  it  is  a  function  of  the  legislature  to  con- 
strue its  meaning,  and  apply  the  power  to  such  improvements 
as  it  shall  declare  local.  In  the  exercise  of  this  power  the 
General  Assembly  has  declared  the  making  or  repairing  side- 
walks on  streets  is  a  local  improvement,  within  the  meaning 
of  that  section  of  the  constitution,  but  has  not  declared  that 
the  paving  of  streets  or  other  public  highways  is  a  local  im- 
provement. The  court,  in  such  cases  as  this,  has  no  power 
to  say  that  such  improvements  are  local,  and  that  the  power 
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may  be  exercised,  under  the  constitution,  without  legislation. 
The  first  clause  of  section  9,  of  article  9,  provides  that  the 
General  Assembly  may  vest  the  power  in  the  corporations 
named,  to  make  local  improvements  by  special  taxation  of 
contiguous  property.  This  clause  does  not  invest  such  bodies 
with  the  power,  but  authorizes  the  legislature  to  confer  the 
power.  These  bodies  can  not  so  act  until  so  empowered,  and 
no  power  has  been  conferred  to  pave  streets  or  highways, 
and  the  attempt  to  exercise  the  power  is  unauthorized,  and 
the  action  is  void,  and  the  city  is  not  liable.  The  constitu- 
tion has  not  authorized  the  courts  to  say  what  are  local 
improvements,  nor  to  confer  the  power  on  municipalities. 
It  provides  that  the  General  Assembly  may  confer  the  power, 
not  that  such  bodies  may  exercise  the  power.  The  General 
Assembly,  in  conferring  the  power  to  so  make  sidewalks, 
withheld  the  power  to  make  or  pave  streets  in  that  manner. 
To  hold  that  the  term  "sidewalks"  embraces  streets,  would 
be  a  perversion  of  terms  and  violation  of  every  rule  of  inter- 
pretation. To  hold  that  the  law  empowers  cities,  towns  and 
villages  to  so  make  streets,  is  to  enact  another  provision  to 
embrace  streets.  It  is  not  construction,  but  it  is  enactment, 
and  an  encroachment  upon  legislative  functions. 

Nor  can  there  be  the  slightest  pretence  that  the  power  to 
make  local  improvements  by  special  taxation  is  conferred  by 
the  seventh  clause  of  section  62  of  the  general  law  for  the 
incorporation  of  cities,  towns  and  villages.  It  authorizes  such 
municipalities  "to  lay  out,  establish,  open,  alter,  widen,  ex- 
tend, grade,  pave  or  otherwise  improve  streets,  alleys,  avenues, 
sidewalks,  wharves,  parks  and  public  grounds,  and  vacate  the 
same."  This  provision  manifestly  empowers  these  bodies  to 
make  such  improvements  in  the  usual  manner,  and  not  by 
resort  to  extraordinary  means  or  by  the  employment  of  extra- 
ordinary powers.  It  simply  confers  the  usual  corporate  pow- 
ers, but  not  by  the  arbitrary  and  unjust  burthen  of  taxing 
the  few  for  the  benefit  of  the  many, — provisions  to  prevent 
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which  pervade  the  entire  ninth  article  of  the  constitution. 
If  streets  may  be  paved  in  this  manner,  then  all  the  enumer- 
ated improvements  of  this  clause  may  be  for  the  same  reason 
and  by  the  same  construction  embraced.  If  it  confers  power 
to  do  one  thing  in  that  mode,  it  does  for  all  the  enumerated 
objects.  No  person  can,  with  the  slightest  pretence  of  reason, 
claim  that  all  these  objects  may  be  so  constructed  or  repaired. 
The  only  power  ever  conferred  by  the  General  Assembly,  so 
far  as  I  can  find,  to  make  such  improvements,  is  by  the  act 
of  April  15,  1875.  (Sess.  Laws,  p.  63.)  That  act  provides 
that  sidewalks  may  be  constructed  by  special  taxation  on 
contiguous  property.  The  act  provides  in  detail  for  levying 
and  collecting  the  tax  and  making  the  improvement,  but  the 
paving  of  streets  is  not  named  or  authorized  in  that  manner. 
The  fact  that  streets  are  not  provided  for,  is  strong  evidence 
that  the  General  Assembly  did  not  intend  to  confer  the  power 
to  improve  streets  in  that  mode ;  and  when  it  is  remembered 
that,  under  the  constitution,  cities,  etc.,  can  not  exercise  the 
power  until  it  is  conferred  by  the  General  Assembly,  it  is 
apparent  the  city  was  destitute  of  all  power  to  adopt  and 
enforce  this  ordinance,  and  it  and  all  liability  under  it  must 
fail. 

There  is  another  view  of  the  case,  even  if  the  act  of  1875 
did  authorize  the  ordinance,  that  is  equally  fatal  to  the  pro- 
ceeding. There  are  in  the  act  several  modes  of  levying  the 
tax  on  contiguous  property,  for  making  local  improvements. 
One  is,  to  apportion  the  cost  on  contiguous  property  accord- 
ing to  its  assessed  value  for  taxation,  previously  made.  This 
would  be  in  harmony  with  the  central  and  controlling  purpose 
of  the  framers  of  the  ninth  section  of  the  ninth  article.  An- 
other mode  provided  is,  to  assess  the  cost  of  the  improvement, 
or  any  portion  thereof,  on  the  lot  in  front  of  which  the  im- 
provement is  made,  or  a  pro  rata  portion  thereof.  And  still 
another  way  is,  to  tax  the  cost  on  the  adjoining  lots  according 
to  their  frontage.     These  last  modes  manifestly  are  opposed 
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to  the  spirit,  if  not  the  letter,  of  that  entire  article  of  the 
fundamental  law.  In  modern  times  the  word  "taxation"  has 
come  to  mean,  unless  otherwise  restricted,  a  certain  rate  or 
per  cent  levied  on  the  value  of  property  ascertained  for  the 
purpose  of  its  imposition.  To  hold  that  a  tax  may  be  levied 
on  property  without  regard  to  value,  is  arbitrary,  unequal, 
and  highly  unjust.  If  a  tax  may  be  thus  imposed  for  paving 
streets,  it  may,  for  the  same  reason  and  on  the  same  prin- 
ciple, be  imposed  on  adjacent  property  to  build  a  ward  school 
house,  a  city  prison,  a  market  house,  a  fire  engine  house, 
bridges,  and  other  structures,  no  matter  how  costly  or  how 
ruinous  to  property  holders.  On  the  same  reasoning  the  city 
might  construct  a  sewer  through  the  entire  length  of  the 
city,  costing  hundreds  of  thousands  of  dollars,  and  impose 
the  burthen  on  contiguous  property,  to  its  entire  confiscation. 
All  these  improvements  are  less  general  in  their  character 
than  the  streets  of  a  city,  and  partake  more  of  the  nature  of 
local  improvements  than  streets. 

In  the  case  at  bar,  from  the  extent  of  the  improvements 
we  have  a  right  to  suppose  the  lots  in  front  of  which  the 
pavement  is  made  are  of  unequal  value.  Doubtless,  some  of 
the  same  frontage  and  dimensions,  owing  to  their  proximity 
to  the  business  portion  of  the  city,  their  improvement,  loca- 
tion, and  other  causes,  are  worth  double,  treble  or  quadruple 
that  of  others.  This  being  true,  one  owner  will  be  compelled 
to  pay  double,  treble  or  quadruple  more  than  another  on  the 
value  of  his  property,  for  the  construction  of  an  improvement 
that  is  not  local,  in  the  constitutional  sense,  but  is  in  every 
sense  general  and  public.  I,  for  these  and  other  reasons  that 
might  be  specified,  am  unable  to  concur  in  the  opinion  of  the 
majority  of  the  court. 
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Clara  H.  Bangs  et  al. 

v. 
John  J.  Brown  et  al. 

Filed  at  Ottawa  January  22,  1885. 

1.  Partition — allowance  for  board  and  care  of  the  common  ancestor, 
as  against  the  other  heirs.  The  owner  of  a  lot  of  ground  conveyed  the 
same,  in  1854,  by  his  deed,  directly  to  his  wife,  and  died  in  the  same  year. 
His  heirs  never  questioned  the  conveyance  during  their  mother's  lifetime. 
She  died  in  1881.  Prior  to  her  death  one  of  her  daughters  and  her  husband 
occupied  the  residence  on  the  premises,  and  continued  such  occupancy  until 
after  the  mother's  death.  A  bill  for  partition  by  the  other  heirs  against  such 
daughter  sought  to  have  her  interest  charged  with  the  rents  of  the  premises, 
and  she  filed  a  cross-bill  asking  for  compensation  for  boarding,  nursing  and 
taking  care  of  her  mother,  and  that  it  be  made  a  charge  on  the  lot  as  against 
the  other  heirs.  The  proof  showed  that  the  rent  of  the  dwelling  house  was 
a  fair  compensation  for  the  board  and  care  of  the  mother,  and  the  court,  in 
addition  to  the  rent  of  the  premises,  allowed  the  daughter  $100  for  extra 
care  of  the  mother  in  her  sickness:  Held,  that  the  decree  was  reasonable 
and  fair. 

2.  Same—  as  to  rents  received  by  one  holding  under  the  owner  of  equi- 
table title.  Where  a  husband,  in  1854,  shortly  before  his  death  conveyed 
certain  lots  directly  to  his  wife,  which  conveyance,  although  void  at  law,  was 
never  assailed  or  sought  to  be  set  aside  by  any  of  the  heirs,  and  the  widow, 
in  1865,  let  one  of  the  heirs  (her  son)  into  possession  of  one  of  the  lots,  who 
continued  to  hold  such  possession  and  collect  and  receive  the  rents  until  in 
1879,  when  he  acquired  the  entire  interest  in  the  same,  it  was  held,  on  bill 
for  the  partition  of  another  lot  after  the  death  of  the  widow,  in  1881,  that 
the  widow  was  entitled  to  the  rents  of  the  first  named  lot,  and  might  give 
them  to  whom  she  pleased,  and  that  the  son  so  receiving  such  rents  was  not 
legally  chargeable  with  them  in  the  partition  suit  as  to  the  other  lot. 

3.  Conveyance  from  husband  to  wife — ripening  into  an  equitable  title 
by  acquiescence.  Although  a  deed  of  land  made  by  a  husband  in  1854,  just 
before  his  death,  to  his  wife,  is  void  at  law,  yet  if  all  the  heirs  acquiesce  in 
such  conveyance  during  the  grantee's  lifetime,  and  take  no  steps  to  have  it 
set  aside,  it  may  be  regarded  and  allowed  to  stand  as  an  equitable  disposition 
of  the  property,  and  the  widow  will  be  entitled  to  receive  the  rents  and  profits, 
and  dispose  of  them  as  she  chooses. 

Writ  op  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding. 
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Mr.  M.  Millard,  for  the  plaintiffs  in  error : 

At  common  law  a  deed  from  a  husband  to  his  wife  for  all 
his  property  is  void,  even  in  equity.  Beard  v.  Beard,  3  Atk. 
72;  2  Story's  Eq.  Jur.  1374;  Shepard  v.  Shepard,  4  Johns. 
Ch.  57;  Coates  v.  Gerlach,  44  Pa.  43;  Fowler  v.  Trebein,  16 
Ohio  St.  493;  Wells  v.  Wells,  35  Miss.  665;  Crooks  v.  Crooks, 
34  Ohio  St.  610;  Whitcomb  v.  Sutherland,  18  111.  578;  Manny 
v.  Rixford,  44  id.  129;  Newman  v.  Willets,  48  id.  545;  Pi/ce 
v.  Baker,  51  id.  164. 

Equity  will  only  sustain  a  deed  from  husband  to  wife  when 
it  appears  to  do  otherwise  would  work  an  injustice.  Dale  v. 
Lincoln,  62  111.  23. 

Before  a  court  will  maintain  a  deed  from  husband  to  wife, 
equity  must  be  manifest.  Loomis  v.  Brush,  36  Mich.  45 ; 
Aultman  v.  Obermeyer,  6  Neb.  260 ;  Schouler  on  Husband  and 
Wife,  sec.  397. 

Sarah  Brown,  as  widow  of  John  Brown,  held  this  land  as 
a  homestead,  and  neither  her  dower  nor  homestead  had  ever 
been  assigned.     Musham  v.  Musham,  87  111.  80. 

She  had  the  right  to  the  possession  until  her  dower  and 
homestead  were  set  off.     Trash  v.  Baxter,  48  111.  407. 

Her  possession  was  not  adverse.  The  heirs  had  no  right 
to  immediate  possession  until  the  dower  was  assigned.  Hig- 
gins  v.  Crosby,  40  111.  261. 

When  equity  acquires  jurisdiction  of  an  estate,  it  will  not 
compel  a  resort  to  a  probate  court,  where  the  circumstances 
are  of  such  a  nature  that  equity  can  be  best  subserved  in  the 
equitable  form.  Vansycle  v.  Richardson,  13  111.  171 ;  Free- 
land  v.  Dazey,  25  id.  266;  Townsend  v.  Radcliffe,  44  id.  446; 
Heustis  v.  Johnston,  84  id.  61. 

Where  one  tenant  in  common  appropriates  the  entire  prop- 
erty to  his  own  use,  the  other  tenants  may  have  an  account- 
ing. (Chambers  v.  Jones,  72  111.  276.)  And  then  accounting 
falls  under  the  same  principle  as  trustees.  Story's  Eq.  Jur. 
sees.  465,  466. 

6—113  III. 


#2  Bangs  et  al.  v.  Beown  et  at. 

Brief  for  the  Defendants  in  Error. 

Clara  H.  Bangs  ought  to  have  been  allowed  the  value  of  her 
services  for  over  three  years  in  caring  for  her  mother  at  her 
request,  and  with  the  assent  of  the  other  heirs.  The  law 
will  imply  a  promise  to  pay  what  the  services  are  reasonably 
worth.     Bradbury  v.  Helms,  92  111.  35. 

When  two  persons  are  subject  to  a  common  burden,  it  shall 
be  borne  equally  between  them.     Golsen  v.  Brand,  75  111.  145. 

Messrs.  Hutchinson  &  Partridge,  for  the  defendants  in 
error : 

That  a  court  of  equity  will  and  does  sustain  conveyances 
from  husband  to  wife  without  a  trustee,  when  made  upon 
meritorious  grounds,  see  Walling  ford  v.  Allen,  10  Pet.  594; 
News  v.  News,  21  Eng.  L.  &  Eq.  556 ;  Stanning  v.  Hyle, 
3  P.  Wms.  334 ;  Shepard  v.  Shepard,  7  Johns.  Ch.  57 ;  Lucas 
v.  Lucas,  1  Atk.  269 ;  Putnam  v.  Bicknell,  18  Wis.  338 ;  Jones 
v.  Obensham,  10  Gratt.  259 ;  2  Story's  Eq.  Jur.  sec.  1. 

The  provision  being  a  reasonable  one  for  the  maintenance 
of  the  wife,  will  be  upheld.  Moritz  v.  Hoffman,  35  111.  557 ; 
Bridgford  v.  Riddell,  55  id.  262 ;  Hunt  v.  Johnson,  4:4:  N.  Y. 
27;  Dale  v.  Lincoln,  62  111.  22;  Majors  v.  Everton,  89  id.  56. 

If  the  deed  from  John  Brown  to  Sarah  Brown  is  sustained 
in  equity,  then  Sarah  Brown  could  convey  an  equitable  title 
to  John  J.  Brown,  and  he  succeeded  to  the  right  to  take  the 
rents. 

We  also  say  that  Clara  H.  Bangs,  by  her  laches,  is  estopped 
from  setting  up  any  claim  to  the  rents  received  by  John  J. 
Brown. 

Clara  H.  Bangs  has  no  claim  upon  the  other  heirs  for 
boarding  Sarah  Brown.  The  evidence  shows  clearly  that 
when  she  moved  into  the  house  she  did  so  with  the  intention 
to  board  her  for  the  rent  of  the  house.  If  there  was  no  such 
agreement,  and  the  rents,  together  with  the  $100  allowed  by 
the  court,  was  a  fair  compensation,  there  was  no  error  in  the 
decree  below. 


Bangs  et  al.  v.  Brown  et  al.  83 

Opinion  of  the  Court. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  case  was  brought  for  the  partition 
of  a  tract  of  land,  described  as  lot  2,  among  the  heirs  of 
Sarah  Brown,  deceased.  It  seems  to  be  admitted  the  land 
to  be  divided  originally  belonged  to  John  Brown.  Before  his 
death,  which  occurred  in  1854,  he  deeded  it,  with  other  lands, 
to  his  wife,  Sarah  Brown,  in  whose  name  the  title  stood  until 
her  death,  which  occurred  in  1881.  Whether  the  title  to  the 
property  described  in  the  bill  belonged  to  the  heirs  of  Sarah 
Brown  or  John  Brown  is  a  matter  of  no  consequence,  as  they 
are  the  identical  same  persons.  It  appears  all  the  heirs  of 
both  Sarah  Brown  and  John  Brown  were  made  complainants, 
except  one  daughter,  Clara  H.  Bangs,  who,  with  her  husband, 
Isaac  W.  Bangs,  was  made  defendant.  Prior  to  and  since 
the  death  of  Sarah  Brown,  Clara  H.  Bangs  and  her  husband 
have  resided  on  the  premises,  and  complainants  claim  they 
are  entitled  to  rents  from  them  since  the  death  of  the  common 
ancestor,  and  that  in  the  partition  to  be  made,  these*  rents  be 
adjusted,  and  the  interest  of  Clara  H.  Bangs  charged  with 
the  same,  which  was  done  by  the  decree  rendered. 

The  principal  controversy  is  as  to  the  validity  of  the  deed 
of  John  Brown  to  his  wife,  Sarah,  which  was  made  November 
15,  1854.  That  question  is  made  on  the  answer  of  defend- 
ants, and  upon  a  cross-bill  filed  by  them.  In  1866  Sarah 
Brown  conveyed  to  her  son,  John  J.  Brown,  a  part  of  the 
land  conveyed  to  her  by  her  husband,  and  which  was  subse- 
quently platted  as  lot  7.  The  cross-bill  charges,  that  as  the 
deed  from  John  Brown  to  his  wife,  Sarah  Brown,  was  void  at, 
law,  John  J.  Brown  took  nothing  by  the  deed  from  his  mother, 
and  that  the  title  to  lot  7  remained  in  the  heirs  of  John 
Brown  up  to  1879,  when  a  partition  of  all  the  estate  except 
lot  2,  now  involved,  was  made  between  the  heirs  by  mutual 
conveyances,  and  by  which  it  is  conceded  John  J.  Brown 
obtained  the  title  to  lot  7.     It  also  appears  that  John  J. 
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Brown  was  in  possession  of  what  is  described  as  lot  7,  since 
1865  or  1866,  and  received  the  rents  for  the  same,  amounting 
in  the  aggregate  to  quite  a  large  sum,  and  Clara  H.  Bangs, 
in  her  cross-bill,  claims  he  should  be  compelled  to  account 
to  her  for  a  share  of  the  rents  of  lot  7,  as  one  of  the  heirs, 
up  to  1879,  when  the  partial  partition  was  made  among  the 
heirs.  Prior  to  her  death  Sarah  Brown  lived  with  Clara  H. 
Bangs  and  her  husband  in  the  house  on  lot  2,  and  by  her 
cross-bill  she  alleges  she  boarded  her  mother,  and  gave  her 
that  kind  and  affectionate  care  for  her  comfort  which  a  person 
so  old  and  infirm  as  she  was,  so  much  needed,  and  asked  that 
she  be  allowed  a  reasonable  compensation  therefor,  and  that 
it  be  made  a  charge  on  the  lot  to  be  partitioned,  against  the 
other  heirs.  The  master,  by  his  report,  found  the  rent  of  the 
premises  occupied  by  Clara  H.  Bangs  and  her  husband  was  a 
fair  compensation  for  the  board,  and  so  disallowed  the  claim 
for  board  and  care  of  her  mother,  except  as  to  the  sum  of 
$100,  which  was  allowed  for  extra  care  during  her  sickness. 
The  master's  report  was  approved,  and  the  decree  of  the  court 
is  based  upon  it. 

The  testimony  contained  in  this  record  has  been  carefully 
examined,  and  no  reason  is  perceived  for  setting  aside  the 
decree  of  the  court.  It  is  satisfactorily  proven  the  rent  of 
the  dwelling  house  in  which  complainants  in  the  cross-bill 
resided,  was  a  fair  compensation  for  the  board  and  care  of 
their  mother.  In  addition  to  the  rent  of  the  premises  they 
were  allowed  $100  for  extra  care  in  the  sickness  of  Mrs. 
Brown,  which,  from  the  evidence,  would  seem  to  be  a  reason- 
able compensation,  and  to  leave  no  ground  for  complaint  on 
that  score. 

But  the  point  most  strongly  pressed  on  the  attention  of  the 
court  is,  that  John  J.  Brown  should  have  been  compelled  to 
account  to  complainant  in  the  cross-bill,  Clara  H.  Bangs,  for 
a  share  of  the  rents  of  lot  7,  from  the  time  he  entered  into 
possession  of  it,  under  the  pretended  deed  from  his  mother,  up 
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to  the  time  of  the  partition  that  was  made  in  1879.  What- 
ever equitable  considerations  there  may  be  in  support  of  this 
claim,  no  legal  ground  is  perceived  on  which  it  can  be  main- 
tained. It  is  conceded  the  deed  made  by  John  Brown  to  his 
wife,  Sarah  Brown,  in  1854,  just  prior  to  his  death,  was  void 
at  law,  and  whether  it  could  be  maintained  in  equity  it  will 
not  now  be  necessary  to  decide.  All  the  heirs  acquiesced  in 
the  making  of  the  deed  by  John  Brown  to  Sarah  Brown, — at 
least  no  steps  were  ever  taken  to  set  it  aside,  or  to  have  it  de- 
clared void.  Unless  assailed  by  parties  in  interest,  it  would 
stand  as  an  equitable  disposition  of  the  property.  So  long  as 
the  title  to  the  property  remained  in  Mrs.  Brown,  under  the 
deed,  it  is  clear  she  would  be  entitled  to  rents  and  all  income 
from  it  as  her  individual  property,  subject  to  her  own  disposal. 
She  could  do  as  she  pleased  with  the  rent,  and  could  bestow 
the  same  upon  whom  she  pleased.  She  chose  to  give  the 
rents  that  would  come  to  her  from  lot  7,  to  her  son,  John  J. 
Brown.  She  might  have  given  such  rents  to  any  other  one  of 
her  children,  or  divided  the  same  equally  among  them  all,  or 
kept  the  same  to  her  own  use.  The  income  from  the  property 
became  absolutely  her  own  so  long  as  the  heirs  permitted  the 
deed  to  stand,  whether  it  was  valid  in  equity  or  not.  It  is 
wholly  immaterial  whether  she  first  collected  the  rent  for 
lot  7,  and  then  gave  the  same  to  her  son,  or  gave  the  lot,  by 
deed  or  otherwise,  to  him,  that  he  might  collect  the  same  to 
his  own  use.  It  matters  little  how  it  was, — the  result  is  the 
same  in  *the  end.  This  view  of  the  case  renders  it  unneces- 
sary to  discuss  a  number  of  questions  raised  on  the  record 
that  have  been  elaborately  argued  by  counsel. 
The  decree  of  the  court  below  will  be  affirmed. 

Decree  affirmed. 
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Syllabus.     Statement  of  the  case. 


James  Chalcraft 

v. 

Louisville,  Evansville  and  St.  Louis  Eailroad  Company. 

Filed  at  Mt.  Vernon  January  22,  1885. 

1.  Appeal — as  to  amount  involved — whether  applicable  to  suit  for  an 
injunction.  A  bill  for  an  injunction  only,  not  being  a  suit  to  recover  money 
or  chattels,  is  not  affected  by  the  statute  limiting  appeals  and  writs  of  error 
in  certain  cases  to  $1000,  and  an  appeal  lies  from  the  final  judgment  of  the 
Appellate  Court,  in  such  case,  to  this  court,  without  regard  to  the  magnitude 
of  the  interests  involved. 

2.  Kaii/road — farm  crossings — duty  in  respect  thereto— securing  the 
public  safety.  The  word  "necessary,"  in  the  statute  requiring  railroad  cor- 
porations to  construct  farm  crossings  "when  and  where  the  same  may  become 
necessary  for  the  use  of  the  proprietors  of  the  lands  adjoining  such  railroad," 
was  used  in  its  more  popular  sense,  and  is  equivalent  to  the  words,  "reason- 
ably convenient. " 

3.  Where  the  erection  and  maintenance  of  a  proposed  farm  crossing  over 
a  railroad  track  will  directly  affect  the  operation  of  the  road  as  a  means  of 
public  transportation,  by  seriously  tending  to  increase  the  danger  of  colli- 
sions, this  will  be  a  sufficient  reason  why  such  crossing  should  not  be  made, 
and  if  attempted  to  be  made  by  the  land  owner,  he  may  be  restrained  from 
doing  so,  by  injunction. 

4.  Eminent  domain — measure  of  damages — farm  crossings.  In  the 
condemnation  of  land  for  a  right  of  way  for  a  railroad  across  a  farm,  the 
necessities  and  conveniences  of  location  for  farm  crossings  should  be  taken 
into  consideration,  and  after  the  condemnation  they  will  be  presumed  to 
have  been  considered,  and  that  damages  were  estimated  upon  the  hypothesis 
that  a  farm  crossing  would  not  be  constructed  and  maintained  at  any  par- 
ticular point  where  it  would  directly  and  seriously  affect  the  safe  and  efficient 
operation  of  the  road. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Edwards  county;  the  Hon.  C.  S.  Conger,  Judge,  presiding. 

This  was  a  bill  in  equity,  to  enjoin  the  construction  of  a 
bridge  for  a  farm  crossing  over  a  railroad  track.  The  track 
of  the  road  of  defendant  in  error  runs  across  the  land  of 
plaintiff  in  error,  cutting  off  from  the  main  body,  the  barn, 


Chalcraft  v.  L.,  E.  &  St.  L.  E.  K.  Co.  87 

Opinion  of  the  Court. 

stock-sheds,  cribs,  etc.,  and  a  tract  of  wood  land.  The  length 
of  the  railroad  track  through  the  land  of  plaintiff  in  error  is 
twenty-three  hundred  feet,  and  there  are  over  that  part  of  the 
road,  within  convenient  distances,  two  public  crossings,  five 
private  or  farm  crossings  for  vehicles  and  cattle,  and  two  foot 
crossings.  But  plaintiff  in  error  claims  these  do  not  suffi- 
ciently accommodate  him,  and  having  notified  the  railroad 
company  to  erect  a  bridge  for  him  at  a  point  indicated,  and 
the  company  having  refused,  he  was  proceeding  to  erect  it 
himself,  when  enjoined  by  this  proceeding.  The  Appellate 
Court  rendered  a  decree  reversing  that  of  the  circuit  court, 
and  making  the  injunction  perpetual. 

Mr.  J.  M.  Campbell,  and  Mr.  William  F.  Foster,  for  the 
plaintiff  in  error. 

Mr.  J.  H.  Strawn,  and  Mr.  C  H.  Patton,  for  the  defend- 
ant in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

The  motion  to  dismiss  for  want  of  jurisdiction  to  entertain 
this  writ  of  error,  must  be  overruled.  This  is  not  a  suit  to 
recover  money  or  chattels,  and  is  not,  therefore,  affected  by 
the  statute  limiting  appeals  and  writs  of  error  to  $1000,  and 
the  writ  hence  lies,  without  regard  to  the  magnitude  of  the 
interests  involved.     Baber  v.  Railroad  Co.  93  111.  342. 

The  statute  provides  that  "every  railroad  corporation  shall 
*  *  *  erect  and  maintain  fences  on  both  sides  of  its 
road,  *  *  *  with  gates  or  bars  at  the  farm  crossings 
of  such  railroad,  which  farm  crossings  shall  be  constructed 
by  such  corporation  when  and  where  the  same  may  become 
necessary  for  the  use  of  the  proprietors  of  the  lands  adjoining 
such  railroad, "  and  authorizes  the  owner  or  occupant  to  do 
so  if  the  railroad  company,  after  notice,  shall  refuse.     If 
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the  word  "necessary,"  in  this  connection,  should,  according 
to  its  primary  meaning,  be  considered  as  the  equivalent  of 
"indispensable"  or  "inevitable,"  it  is  quite  clear  the  ruling 
of  the  Appellate  Court  is  right,  for  the  evidence  shows  that 
plaintiff  in  error  can  use  all  of  his  farm,  and  lands,  and  barns, 
and  other  buildings,  etc.,  with  the  farm  crossings  that  he 
already  has,  though  probably  not  with  the  same  facility  and 
convenience  that  he  could  with  the  aid  of  this  proposed  cross- 
ing. Using  the  word,  however,  as  we  think  we  should,  in  its 
more  popular  sense,  as  equivalent  to  "reasonably  convenient, n 
and  relying  on  the  mere  opinions  of  witnesses,  without  regard 
to  the  facts  proved,  as  to  whether  the  proposed  crossing  is, 
in  that  sense,  "necessary,"  we  should,  doubtless,  feel  inclined 
to  affirm  the  ruling  of  the  circuit  judge,  since  the  number  of 
witnesses  expressing  opinions  in  favor  of  the  plaintiff  in  error 
is  as  great  as  that  expressing  opinions  in  favor  of  the  defend- 
ant in  error,  and  he  had  the  advantage  of  seeing  and  hearing 
them  testify.  But  the  mere  opinions  of  witnesses  as  to  the 
necessity  of  this  farm  crossing,  depending,  as  they  do,  much 
upon  fancy  and  speculative  theories,  can  not  be  controlling  as 
against  unquestioned  repugnant  facts.  In  giving  construction 
to  the  statute,  it  is  quite  evident  it  could  not  have  been  in- 
tended the  interests  of  the  land  owner  or  occupant  are  alone 
to  be  consulted,  for  the  question  also  affects  the  interests  of 
the  railroad  company  and  the  public.  It  would  not  be  rea- 
sonable to  suppose  that  it  was  contemplated  that  a  railroad 
company  should  be  compelled  to  erect  and  maintain  a  cross- 
ing at  a  point  where  the  expenses  of  so  doing  would  be  very 
greatly  in  excess  of  all  benefits  that  could  result  therefrom 
to  the  land  owner  or  occupant.  Moreover,  the  rule  is  general 
that  where  a  conflict  arises  between  a  mere  private  conve- 
nience on  the  one  side  and  the  public  welfare  on  the  other, 
and  one  must  give  way,  the  former  must  yield  to  the  latter. 
The  public  welfare  demands  as  high  a  degree  of  safety  in  the 
transportation  of  persons  and  property  by  railroad  as  is  rea- 
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sonably  attainable  in  view  of  the  character  and  exigencies  of 
that  mode  of  transportation,  and  anything,  therefore,  which 
tends  to  directly  and  materially  imperil  the  safety  of  such 
transportation,  is  so  far  inconsistent  with  the  public  welfare, 
and  ought  not  to  be  allowed  for  the  mere  sake  of  a  private 
convenience.  It  is  here  proved,  and  there  is  no  conflict  in 
the  evidence  in  that  regard,  that  the  track  of  the  railroad  on 
the  land  of  plaintiff  in  error  is  sharply  curved  to  the  south, 
with  the  center  of  the  curve  not  far  from  the  point  of  the 
proposed  crossing ;  that  at  that  point,  and  extending  some 
small  distance  on  each  side,  there  is  a  cut,  in  which  the  top 
of  the  rail  is  eight  feet  below  the  natural  surface ;  that  the 
proposed  bridge  will  have,  to  be  elevated  so  that  its  lowest 
part  will  be  nineteen  and  one-half  feet  above  the  top  of  the 
rail ;  that  to  give  this  elevation,  embankments  must  be  erected 
on  each  side  of  the  cut,  above  the  natural  surface,  to  the 
requisite  height ;  that  the  unavoidable  effect  of  such  embank- 
ment, on  the  north  side  of  the  cut,  will  be  to  obstruct  and  ex- 
clude from  those  operating  the  trains,  all  view  of  the  track  for 
a  considerable  distance  on  each  side  of  the  proposed  crossing ; 
that  the  danger  of  collisions  on  this  part  of  the  road  will  be 
thereby  inevitably  much  increased,  and  by  necessary  conse- 
quence the  transportation  rendered,  very  materially,  more 
perilous  to  persons  and  property.  In  the  condemnation  of 
the  right  of  way  over  this  land,  the  necessities  and  conve- 
niences of  location  for  farm  crossings  should  have  been,  and 
we  must  presume  were,  taken  into  consideration,  and  if  so, 
the  damages  were  estimated  upon  the  hypothesis  that  a  farm 
crossing  would  not  be  constructed  and  maintained  at  this 
point  or  at  any  other  point  where  such  crossing  would  directly 
and  very  materially  affect  the  safe  and  efficient  operation  of 
the  road. 

This  undisputed  fact,  that  the  erection  and  maintenance 
of  the  proposed  crossing  would  directly  affect  the  operation 
of  the  road  as  a  means  of  public  transportation,  by  seriously 
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tending  to  increase  the  danger  of  collisions,  is,  in  our  opinion, 
a  conclusive  reason  why  the  crossing  should  not  be  con- 
structed. 

The  decision  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


David  Matthews 

v. 
Charles  Hoff. 

Filed  at  Ottawa  January  22,  1885. 

1.  Jurisdiction — presumption— as  to  county  courts.  Every  presump- 
tion will  be  indulged  in  favor  of  the  jurisdiction  of  a  court  of  general  juris- 
diction. County  courts  in  this  State  are  courts  of  general  jurisdiction  in 
respect  to  all  matters  coming  within  the  purview  of  their  jurisdiction,  and  the 
same  presumptions  in  favor  of  their  jurisdiction  in  proceedings  for  the  sale 
of  land  by  administrators  prevail  as  in  favor  of  circuit  courts. 

2.  Service  of  process — evidence  thereof— by  recitals,  or  otherwise. 
Where  a  court  of  general  jurisdiction  in  its  judgment  or  decree  finds  that  the 
defendant  was  duly  notified  of  the  suit  by  the  service  of  process  upon  him 
in  apt  time,  it  is  at  least  prima  facie  evidence  of  such  fact,  and  must  be 
taken  as  well  found,  unless  contradicted  by  the  record  itself. 

3.  A  summons  was  issued  in  a  proceeding  by  an  administratrix  for  an 
order  to  sell  lands  to  pay  debts  of  an  estate,  on  July  12,  1867,  returnable  to 
the  July  term,  fixed  by  law  to  commence  on  July  15,  1867,  and  was  returned 
duly  served  on  the  only  heir,  who  was  made  a  defendant.  No  court  was  held 
at  the  July  term,  but  at  the  August  term  following,  a  decree  of  sale  was 
entered,  which  recited  that  the  defendant  "had  due  and  legal  notice  of  the 
filing  of  the  petition  in  this  case  by  said  administratrix,  as  appears  from  the 
return  of  the  sheriff  to  a  summons  issued  in  this  cause  against  C.  H.,  which 
service  was  made  more  than  ten  days  before  the  first  day  of  the  present  term 
of  this  court."  No  summons  issued  after  the  July  term  could  be  found  some 
twelve  years  afterward,  nor  since,  upon  diligent  search:  Held,  that  the  find- 
ing of  the  summons  issued  July  12,  1867,  in  the  files,  and  failure  to  find  any 
other  one,  were  not  sufficient  to  overcome  the  presumption  of  the  issue  and 
service  of  another  summons  arising  from  the  recital  in  the  decree. 

4.  Summons — issued  and  made  returnable  to  a  term,  less  than  ten  days 
intervening.     On  the  filing  of  a  petition  by  an  administratrix  for  leave  to  sell 
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lands  to  pay  debts  of  the  estate,  the  summons  was  issued  July  12, 1867,  return- 
able to  the  July  term,  1867,  of  the  county  court,  which  commenced  on  July 
15,  1867.  This  was  returned  served  on  the  defendant:  Held,  that  the  sum- 
mons was  void,  and  that  service  upon  it  gave  the  court  no  jurisdiction  over 
the  person  of  the  defendant,  as  less  than  ten  days  intervened  between  the 
date  of  the  writ  and  the  return  day. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  John  V.  Eustace,  Judge,  presiding. 

Mr.  William  Lane,  and  Mr.  James  McCoy,  for  the  appel- 
lant : 

The  county  court  has  jurisdiction  to  sell  land  to  pay  debts 
of  a  decedent,  where  there  is  a  deficiency  of  the  personalty. 
Hurd's  Stat.  p.  116,  sec.  95,  chap.  3. 

The  filing  of  the  petition  in  the  county  court  for  the  sale, 
gave  the  court  jurisdiction  of  the  subject  matter.  Goudy  v. 
Hall,  36  111.  313 ;   Gibson  v.  Roll,  27  id.  91. 

The  court  acquires  jurisdiction  of  the  subject  matter  of 
the  suit  from  the  death  of  the  party  seized  of  the  real  estate, 
the  grant  of  letters,  his  indebtedness  and  the  filing  of  the 
petition  showing  these  facts.  Bottsford  v.  O'Connor,  57  111. 
72 ;  Harris  v.  Lester,  80  id.  307. 

Jurisdiction  of  the  person  is  obtained  by  the  issuance  of  a 
summons,  and  legal  service  thereof  made  on  the  defendant ; 
and  in  the  absence  of  such  process  from  the  files,  by  loss  or 
abstraction,  such  service  may  be  shown  by  the  recitals  in  the 
decree,  when  the  court  finds  that  such  service  had  been  made ; 
and  such  finding  of  the  court  is  conclusive,  unless  it  is  rebut- 
ted by  other  parts  of  the  same  record.  Bottsford  v.  O'Connor, 
57  111.  72';  Miller  v.  Handy,  40  id.  448;  Barnett  v.  Wolf,  70 
id.  76  ;  Turner  v.  Jenkins,  76  id.  228  ;  Bowen  v.  Bond,  80  id. 
351 ;  Andrews  v.  Bernhardi,  87  id.  365 ;  Searle  v.  Galbraith, 
73  id.  269. 

If  insufficient  service  is  made  on  the  defendant,  of  process 
issued,  to  give  jurisdiction  to  the  court  over  the  person  of  the 
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defendant,  and  the  court  finds  that  legal  service  was  made 
on  such  defendant,  such  finding  is  conclusive  in  all  collateral 
proceedings,  unless  it  is  impeached  by  the  record  itself  in 
such  a  manner  as  to  preclude  all  presumptions  in  its  favor. 
Barnett  v.  Wolf,  70  111.  76 ;  Bottsford  v.  O'Connor,  57  id.  72 ; 
Bowen  v.  Bond,  80  id.  351 ;  Miller  v.  Handy,  40  id.  448. 

Where  the  validity  of  acts  done  under  a  judicial  proceed- 
ing is  collaterally  called  in  question,  the  court  will  only  look 
to  the  jurisdiction.  If  the  court  finds  that  it  has  jurisdiction 
of  the  subject  matter  and  of  the  person,  then  it  matters  not 
how  erroneous  the  proceedings  of  the  court  may  have  been, 
the  rights  of  third  persons  acquired  while  such  proceedings 
are  unreversed,  and  by  virtue  of  them,  will  be  protected 
Goudy  v.  Hall,  36  111.  313. 

Messrs.  Bennett  &  Green,  for  the  appellee: 

The  record  shows  that  the  county  court  had  no  jurisdiction 
of  the  person  of  appellee.  The  summons  was  clearly  void, 
as  the  law  of  1857  required  a  summons  issued  within  ten 
days  of  a  term  to  be  made  returnable  to  the  next  term  there- 
after. The  record  of  the  court  can  not  be  contradicted,  varied 
or  explained  by  evidence  outside  of  the  record  itself.  Barnetx 
v.  Wolf,  70  111.  81 ;  Bottsford  v.  O'Connor,  57  id.  72. 

In  the  case  at  bar  there  is  nothing  in  the  record  to  show 
that  there  was  any  other  summons  either  issued  or  served, 
while  the  record  of  the  clerk  as  to  the  fees  and  costs  in  the 
case  shows  that  the  July  summons  was  the  only  one  issued. 

Appellant  has  referred  to  numerous  cases  to  sustain  his 
position  that  it  must  be  presumed  from  the  record  that 
another  summons  issued  and  was  served;  but  in  many  of 
them  the  finding  of  the  court  related  to  service  by  publication, 
where  the  rule  is  entirely  different  from  that  which  governs 
when  the  service  is  by  summons.  This  is  so  in  the  cases  of 
Bowen  v.  Bond,  80  111.  351,  Andrews  v.  Bernhardt,  87  id.  365, 
and  Reddick  v.  State  Bank  of  Illinois,  27  id.  145.     And  in  the 
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cases  of  Miller  v.  Handy,  40  HI.  45,  and  Jenkins  v.  Hunter, 
79  id.  230,  the  findings  of  the  court  were  peculiar,  and  clearly 
stated  both  the  existence  and  service  of  other  process  than 
that  found  in  the  record. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  suit  was  commenced  in  ejectment,  in  the  name  of 
Charles  Hoff,  by  his  guardian,  William  Crawford,  against 
David  Matthews,  in  the  circuit  court  of  Whiteside  county,  to 
the  October  term,  1879,  of  that  court.  There  seem  to  have 
been  three  trials  of  the  case  in  the  circuit  court,  a  new  trial 
under  the  statute  having  been  granted  to  each  party.  On 
the  last  trial,  the  court  to  whom  the  cause  was  submitted  for 
decision,  without  the  intervention  of  a  jury,  found  that  plain- 
tiff was  the  owner  in  fee  simple  of  the  lands  described  in  the 
declaration,  and  that  defendant  was  guilty  of  withholding 
the  possession  of  the  premises  from  him,  and  rendered  judg- 
ment accordingly. 

It  was  admitted  on  the  trial  that  both  parties  claim  title 
to  the  lands  from  a  common  source, — that  is,  from  Charles 
Hoff,  who  died  intestate  on  the  4th  day  of  May,  1865 ;  that 
the  intestate  in  his  lifetime  was  the  owner,  in  fee  simple,  of 
such  lands,  and  that  plaintiff  is  his  only  heir  at  law.  It  is 
in  this  way  that  plaintiff  claims  title  to  the  property  in  con- 
troversy. On  behalf  of  defendant  it  was  proven  that  Maggie 
Hoff  became,  by  appointment  by  the  county  court,  adminis- 
tratrix of  the  estate  of  Charles  Hoff,  her  deceased  husband, 
and,  after  qualifying,  entered  upon  the  duties  of  such  office. 
Afterwards,  such  proceedings  were  had  in  the  county  court, 
on  the  application  of  the  administratrix,  that  the  lands  of 
which  her  husband  died  seized,  were  ordered  to  be  sold  to 
pay  the  debts  of  his  estate,  and  in  pursuance  of  the  order 
and  decree  of  the  county  court  the  lands  were  sold  at  public 
sale,  after  proper  notice,  to  Sherman  Smith,  to  whom  the 
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administratrix  made  a  deed,  in  the  usual  form,  conveying 
the  lands  in  controversy.  Subsequently,  Smith,  by  deed, 
conveyed  the  lands  to  defendant,  and  it  is  the  title  derived 
through  that  source  that  defendant  now  insists  is  paramount, 
and  should  prevail. 

Of  course  plaintiff  would  be  entitled  to  recover  unless  his 
title  to  the  lands  which  descended  to  him  from  his  father  was 
cut  off  by  the  administratrix'  sale,  and  the  conveyance  made 
in  pursuance  of  such  sale.  The  petition  presented  by  the 
administratrix  to  the  county  court  for  the  sale  of  the  lands 
to  pay  the  debts  owing  by  the  estate,  was  in  the  usual  form, 
and  was  sufficient  to  confer  on  the  court  jurisdiction  of  the 
subject  matter  of  the  suit.  But  it  is  insisted  the  county 
court,  in  that  proceeding,  did  not  have  jurisdiction  of  the 
person  of  the  infant  defendant,  and  for  want  of  jurisdiction 
the  sale  was  without  authority  of  law,  and  hence  it  is  said 
the  title  of  defendant  wholly  fails.  The  question  of  most 
importance  then  is,  whether  the  county  court,  on  the  petition 
of  the  administratrix,  ever  obtained  jurisdiction  of  the  person 
of  plaintiff  in  the  proceedings  to  sell  the  lands  that  had  be- 
longed to  his  father,  to  pay  the  debts  of  his  estate,  and  thus 
cut  off  the  title  plaintiff  would  otherwise  have  had  to  such 
lands. 

It  appears  the  petition  for  the  sale  of  the  lands  was  filed 
in  the  county  court  on  the  12th  day  of  July,  1867,  and  the 
summons  issued  therein  to  the  minor  defendant  was  made 
returnable  to  the  July  term  of  that  court,  which,  by  law, 
should  have  convened  on  the  15th  day  of  the  same  month. 
That  summons  is  found  in  the  record,  and  seems  to  have 
been  duly  served  on  the  defendant  in  that  proceeding.  No 
term  of  the  county  court  was  held  in  July  of  that  year,  and 
no  record  of  any  proceedings  whatever  as  having  been  had 
at  that  term,  appears  in  this  record.  The  decree  under  which 
the  property  was  in  fact  sold,  was  rendered  at  the  August 
term  of  the  county  court, — that  is,  on  the  28th  day  of  August, 
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1867.  It  is  recited  in  the  decree  for  the  sale  of  the  property, 
that  on  the  28th  day  of  August,  1867,  the  cause  coming  on 
to  be  heard,  it  appeared  to  the  court  the  defendant  therein 
"had  due  and  legal  notice  of  the  filing  of  the  petition  in  this 
case  by  said  administratrix,  as  appears  from  the  return  of 
the  sheriff  to  a  summons  issued  in  this  cause  against  Charles 
Hoff,  which  service  was  made  more  than  ten  days  before  the 
first  day  of  the  present  term  of  this  court. "  When  the  files 
of  this  case  in  the  county  court  were  first  examined,  about 
the  time  this  suit  was  commenced,  no  summons  to  the  August 
term  was  found.  That  was  some  eleven  or  twelve  years  after 
the  decree  was  rendered  under  which  the  property  was  sold. 
Nor  has  any  summons  to  that  term  of  court  been  since  found, 
although  diligent  search  has  been  made  by  the  proper  officer. 
There  is  oral  testimony  to  the  effect  that  it  was  not  the  habit 
of  the  clerk  then  in  office  to  keep  any  record  of  the  issuing 
of  summons  in  such  cases,  so  there  is  absolutely  no  record 
evidence  other  than  the  finding  of  the  court  in  its  decree,  that 
any  summons  was  ever  issued  for  defendant  to  the  August 
term  of  the  county  court  at  which  the  decree  of  sale  was 
entered.  The  testimony  of  the  attorney  that  conducted  the 
proceedings  in  the  county  court  for  the  administratrix  is, 
that  after  it  was  discovered  the  summons  issued  to  the  July 
term  was  void,  another  summons  was  by  his  order  issued  for 
defendant  in  that  suit,  and  delivered  to  the  sheriff  to  be  served. 
Of  this  fact  the  witness  states  he  has  a  distinct  recollection, 
but  whether  such  summons  was  ever  served  he  did  not  know, 
and  did  not  assume  to  state.  It  may  be  true  that  a  summons 
was  issued  for  the  defendant  to  the  August  term  of  the  court, 
yet  that  fact  by  no  means  proves  that  it  was  ever  served  upon 
the  defendant  in  the  manner  directed  by  statute.  Eejecting 
all  oral  testimony,  as  must  be  done,  as  of  no  value  whatever, 
the  question  remains,  is  the  recital  in  the  decree  of  the  county 
court,  the  defendant  "had  due  and  legal  notice"  of  the  filing 
of  the  petition  in  the  cause,  "as  appears  from  the  return  of 
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the  sheriff  to  a  summons  issued  in  this  cause  against  Charles 
Hoff,  which  service  was  made  more  than  ten  days  before  the 
first  day"  of  that  term  of  the  court,  sufficient  to  support  the 
jurisdiction  of  the  court  to  pronounce  the  decree  it  did? 
That  was  a  jurisdictional  fact,  which  it  was  the  duty  of  the 
court  first  to  find,  and  as  there  is  absolutely  nothing  in  the 
record  itself  that  contradicts  the  finding  of  the  court  touching 
the  fact  of  service  of  process  in  apt  time,  it  must  be  regarded 
as  well  found,  and  prima  facie  evidence,  at  least,  of  the  juris- 
diction of  the  court  over  the  person  of  the  defendant.  Every 
presumption  will  be  indulged  in  favor  of  the  jurisdiction  of  a 
court  of  general  jurisdiction,  and  county  courts  in  this  State 
are  courts  of  general  jurisdiction  with  respect  to  all  matters 
coming  within  the  purview  of  their  jurisdiction  as  given  by 
law.  Were  the  rule  of  law  otherwise,  there  would  be  no 
safety  for  purchasers  at  judicial  sales.  As  much  reliance 
ought  to  be  placed  on  the  finding  of  a  court  as  respects  its 
jurisdiction,  as  to  other  facts  in  the  case,  unless  contradicted 
by  the  record  itself, — otherwise  opportunity  might  be  afforded 
in  many  instances,  by  the  destruction  of  the  files  by  parties 
interested,  or  by  mere  accident,  to  defeat  sales  made  in  the 
utmost  good  faith,  upon  full  consideration  paid  by  the  pur- 
chaser. The  case  being  considered  illustrates  the  necessity 
for  the  rule.  It  is  conceded  the  summons  to  the  July  term 
of  the  county  court  was  without  authority  of  law,  and  that 
service  upon  it  would  have  given  the  court  no  jurisdiction 
over  the  person  of  the  defendant.  But  between  that  term 
and  the  convening  of  the  court  for  the  August  term  there 
was  ample  time  in  which  another  summons  might  have  been 
issued  and  served.  It  must  have  so  appeared  to  the  court, 
for  it  solemnly  found  defendant  "had  due  and  legal  notice" 
of  the  filing  of  the  petition,  from  the  return  of  the  sheriff  on 
the  summons.  There  is  nothing  to  show  the  court  acted  on 
the  void  summons  to  the  July  term  of  the  court.  The  pre- 
sumption is  the  court  knew  that  summons  was  void,  as  having 
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been  issued  contrary  to  the  provisions  of  the  statute,  and  that 
service  of  it  by  the  sheriff  did  not  give  the  defendant  "due 
and  legal  notice"  of  the  filing  of  the  petition.  How,  then, 
did  the  court  find  it  had  jurisdiction  of  the  person  of  the 
defendant  ?  It  must  have  been  from  a  summons  issued  to 
the  August  term,  upon  which  there  was  the  proper  return  of 
service  by  the  sheriff,  otherwise  its  finding  on  the  question 
of  jurisdiction  would  be  absolutely  untrue.  All  reasonable 
presumptions  are  in  favor  of  the  jurisdiction  of  the  court,  and 
the  law  will  presume  prima  facie,  at  least,  from  the  finding 
of  the  court,  that  such  was  the  fact  that  such  summons,  with 
the  proper  return  on  it,  was  before  the  court,  and  may  have 
been  abstracted  or  lost  from  the  files. 

But  this  is  no  new  question  in  this  court.  In  Miller  v. 
Handy,  40  111.  448,  on  the  question  of  jurisdiction,  the  court 
found  two  writs  of  scire  facias  had  been  returned  nihil.  That, 
it  was  said,  was  strong  presumptive  evidence  of  that  fact,  to 
be  rebutted  only  by  the  clearest  proof.  The  fact  the  first 
writ  issued  to  the  August  term  was  void,  it  was  insisted,  the 
return  on  it  could  not  be  counted  as  a  return  of  one  nihil. 
To  that  proposition  the  court  assented,  but  as  there  was  time 
and  opportunity  before  the  term  of  court  at  which  the  decree 
was  rendered,  to  do  so,  it  was  presumed,  on  the  faith  of  the 
finding  of  the  court,  that  such  was  the  fact  that  two  nihils  had 
been  returned.  In  support  of  the  conclusion  reached  in  that 
case,  the  court  referred  to  Reddick  v.  Bank,  27  111.  145,  where 
the  necessity  for  the  rule  adopted  was  fully  discussed.  The 
rule  announced  in  these  cases  has  been  followed  in  many 
subsequent  cases  in  this  court :  Barnett  v.  Wolf,  70  111.  76 ; 
Turner  v.  Jenkins,  79  id.  228 ;  Boiven  v.  Bond,  80  id.  351 ; 
Mulvey  v.  Gibbons,  87  id.  367.  The  reasoning  in  Turner  v. 
Jenkins  applies  with  equal  force  to  the  case  being  considered. 
It  was  there  said :  "Confessedly  the  service  upon  John  Tur- 
ner to  the  September  term  of  court  was  defective.  Without 
any  steps  having  been  taken,  the  cause  was  continued.  At 
7—113  Lll. 
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the  ensuing  term,  the  decree  recites,  defendants  'were  duly 
served  ten  days  before  the  first  day  of  the  October  term.' 
Only  the  summons  to  the  September  term  is  found  in  this 
record.  Non  constat,  but  a  summons  may  have  been  issued 
to  the  October  term,  duly  served  on  defendant,  and  lost  from 
the  files.  Every  reasonable  presumption  will  be  indulged  in 
favor  of  the  jurisdiction  of  a  court  of  general  jurisdiction,  and 
its  finding  in  the  decree,  defendants  were  'duly  summoned,' 
will  be  held  prima  facie  evidence  of  the  existence  of  that 
jurisdictional  fact."  It  will  be  noticed  a  close  analogy  exists 
between  the  facts  in  the  case  last  cited  and  the  one  now  before 
this  court.  Here,  only  the  summons  to  the  July  term  of  the 
court  is  found  in  the  record.  It  is  possible  another  summons 
may  have  been  issued  to  the  August  term,  duly  served  on 
defendant,  and  lost  from  the  files.  It  is  to  be  presumed,  on 
the  faith  of  the  finding  of  the  court  in  its  decree,  that  such 
was  the  fact.  The  mere  absence  from  the  files,  of  the  sum- 
mons, ought  not  to  be  allowed  to  overcome  the  presumption 
arising  from  the  finding  of  the  court  that  it  had  jurisdiction. 
That  would  be  a  dangerous  rule.  As  nothing  appears  in  this 
record  that  rebuts  the  presumption  in  favor  of  the  jurisdiction 
of  the  court,  arising  from  the  finding  of  jurisdictional  facts 
in  its  decree,  it  must  be  held  the  county  court  had  jurisdic- 
tion of  the  person  of  the  defendant  to  pronounce  the  decree 
of  sale,  and  its  decree,  in  all  collateral  proceedings,  at  least, 
will  be  regarded  as  valid. 

It  is  not  thought  necessary,  at  this  time,  to  discuss  some 
minor  questions  that  are  supposed  to  be  involved.  At  most 
they  are  mere  irregularities,  and  if  found  to  exist  they  may 
be  correctly  determined  on  another  trial,  without  any  sugges- 
tions from  this  court. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 
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Syllabus. 


John  T.  Johnson 
v. 

The  People  op  the  State  op  Illinois. 

Filed  at  ML  Vernon  January  22,  1885. 

1.  Indictment — for  statutory  offences — requisites.  An  indictment  for 
a  mere  statutory  offence  must  be  framed  upon  the  statute,  and  this  fact  must 
distinctly  appear  upon  the  face  of  the  indictment  itself.  That  it  may  so 
appear,  the  pleader  must  either  charge  the  offence  in  the  language  of  the 
statute,  or  specifically  set  forth  the  facts  constituting  the  same. 

2.  Where  the  statute  creating  a  new  offence  does  not  describe  the  act  or  acts 
constituting  such  offence,  the  pleader  is  bound  to  set  them  forth  specifically. 

3.  Same — of  the  rule  in  respect  to  larceny  by  bailee,  under  the  statute. 
Section  170  of  the  Criminal  Code,  making  a  conversion  of  property  by  a  per- 
son to  whom  it  has  been  entrusted,  a  larceny,  is  not  intended  to  apply  to  any 
case  which  is  a  larceny  at  common  law;  and  all  cases  falling  within  it  are 
mere  statutory  larcenies,  and  are  subject  to  the  rule  of  pleading  applicable  to 
statutory  offences. 

4.  Lakceny — at  common  law — in  what  cases.  At  the  common  law  there 
are  three  cases  in  which  a  conviction  for  larceny  may  be  sustained  when  the 
apparent  possession  is  in  the  accused:  First,  where  the  accused  has  the  mere 
custody  of  the  property,  as  contradistinguished  from  possession,  as  in  the 
case  of  servants  and  the  like;  second,  where  he  obtains  the  custody  and 
apparent  possession  by  means  of  fraud,  or  with  the  present  purpose  to  steal 
the  property;  and  third,  where  one  having  acquired  possession  by  a  valid 
contract  of  bailment,  which  is  afterward  terminated  by  some  tortious  act  of 
the  bailee,  or  otherwise,  whereby  the  possession  reverts  to  the  owner,  leaving 
the  custody,  merely,  with  the  former,  and  he  feloniously  converts  the  prop- 
erty to  his  own  use. 

5.  Same — larceny  at  common  law  defined.  Larceny  at  the  common  law 
is  defined  to  be  "the  felonious  taking  and  carrying  away  of  the  personal  goods 
or  property  of  another."  Every  larceny  at  common  law  includes  a  trespass 
to  personal  property,  and  no  one  lawfully  in  the  possession  of  goods  can 
commit  a  larceny  of  them  at  common  law. 

6.  Same — possession  of  goods,  as  distinguished  from  mere  custody. 
Goods  on  the  premises  of  the  owner,  to  be  used  by  himself  and  family,  in- 
cluding his  servants,  are  always  deemed  to  be  in  the  possession  of  the  owner, 
although  the  ordinary  duties  of  the  servants  and  other  members  of  the  house- 
hold require  them,  from  time  to  time,  to  handle,  occupy  or  use  them,  or  even 
to  sell  or  dispose  of  them.  So  where  chairs,  beds,  etc.,  are  occupied  by  a 
guest,  whether  in  a  hotel  or  private  family,  or  where  plates  or  other  articles 
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are  used  by  one  at  the  table  of  another,  or  where  the  owner  delivers  a  chattel 
to  another  to  be  examined  or  used  for  some  temporary  purpose  in  the  pres- 
ence of  the  owner,  the  same  rule  applies.  In  all  such  cases  the  possession 
remains  with  the  owner,  and  those  having  the  temporary  use  or  occupancy 
are  deemed  to  have  only  the  mere  custody,  and  a  felonious  taking  of  the  same 
by  them  is  larceny. 

7.  But  when  the  owner  of  a  chattel  delivers  it  to  one,  other  than  a  mere 
servant,  in  trust,  upon  a  contract  that  the  latter  will  faithfully  execute  the 
trust,  the  rule  is  different.  In  such  case,  which  is  an  ordinary  bailment,  the 
possession  as  well  as  the  custody  passes  to  the  bailee  with  its  delivery,  and 
while  the  bailment  exists  the  bailee  can  not,  by  the  common  law,*  commit  a 
larceny  of  the  chattels. 

8.  Same — in  case  the  possession  is  obtained  by  fraud.  Where  the  pos- 
session is  not  fairly  and  honestly  obtained,  as,  when  there  is.  an  original 
purpose  on  the  part  of  the  bailee  to  steal  the  property,  and  the  bailment  is  a 
mere  pretence  on  his  part  to  hide  a  felonious  intent,  the  possession  will  not 
pass;  and  if  the  property  is  subsequently  converted  in  pursuance  of  such 
criminal  purpose,  it  will  be  larceny,  by  the  common  law. 

9.  Same — where  owner  parts  with  the  possession,  and  intends  also  to 
part  with  the  title.  Where  the  owner  intends  to  part  both  with  the  title  and 
possession,  and  the  property  is  delivered  in  pursuance  of  such  intention,  the 
person  receiving  it  can  not  be  convicted  of  larceny,  although  the  transfer  was 
induced  by  the  fraud  of  the  latter,  and  with  a  purpose  to  steal  the  property. 

10.  Same — larceny  by  bailee — at  common  law.  Where  the  possession 
has  passed,  under  a  valid  bailment,  to  the  bailee,  if  he  is  guilty  of  any  torti- 
ous act  in  respect  to  the  subject  of  the  bailment  whereby  the  contract  is 
terminated,  the  possession  will  revert  back  to  the  bailor,  although  the  actual 
custody  remains  in  the  bailee;  and  if  the  latter  then  appropriates  the  prop- 
erty to  his  own  use  with  intent  to  steal  it,  he  will  be  guilty  of  larceny  at  com- 
mon law. 

11.  Same — larceny  by  bailee — under  the  statute.  Under  section  170  of 
the  Criminal  Code,  a  bailee  may  commit  a  statutory  larceny  of  the  subject  of 
bailment,  notwithstanding  the  possession  is  in  him.  The  effect  of  this  statute 
is  to  make  that  a  crime  which  before  was  a  mere  breach  of  trust. 

12.  Same — allegations  and  proof— as  to  the  common  law  and  statutory 
offence.  Under  an  indictment  for  a  common  law  larceny,  no  conviction  can 
be  had  for  the  statutory  offence  made  larceny  by  section  170  of  the  Criminal 
Code. 

13.  Instruction — on  hypothesis  which  evidence  tends  to  prove.  Where 
there  is  evidence  tending  to  show  that  one  indicted  for  larceny  at  common 
law  received  the  money  alleged  to  have  been  stolen,  as  a  bailee,  for  safe 
keeping,  it  is  error  in  the  court  to  refuse  to  instruct  the  jury,  at  the  instance 
of  the  defendant,  that  there  could  be  no  conviction  under  the  indictment  as 
framed,  for  the  statutory  offence. 
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Wbit  of  Error  to  the  Circuit  Court  of  Johnson  county ; 
the  Hon.  D.  M.  Browning,  Judge,  presiding. 

Messrs.  Gregg  &  Parish,  for  the  plaintiff  in  error: 

The  indictment  being  for  a  common  law  larceny,  to  sustain 
it  the  proof  must  have  shown  that  defendant  took  the  coin 
with  intent  to  steal  the  same  at  that  time.  The  court,  how- 
ever, instructed  the  jury  that  it  was  not  necessary  for  the 
People  to  prove  that  defendant,  at  the  time  he  took  possession 
of  the  coin,  intended  to  steal  it;  but  if  the  proof  showed 
that  he  came  into  possession  of  the  coin  lawfully,  as  bailee, 
without  intention  at  the  time  to  steal  it,  and  afterward  con- 
verted the  same  to  his  own  use  with  intent  to  steal,  they 
should  find  him  guilty  as  charged. 

The  instruction  conflicts  with  the  rule  that  the  allegations 
and  proof  must  agree,  and  is  in  conflict  with  Ribs  v.  People, 
81  111.  600,  Welsh  v.  People,  17  id.  339,  and  Stinson  v.  People, 
43  id.  397. 

Where  a  statute  makes  a  conversion  by  a  bailee  larceny, 
and  the  bailee  guilty  of  larceny  as  if  the  original  taking  was 
felonious,  the  relation  of  bailee  must  be  stated  in  the  indict- 
ment. Bishop  on  Statutory  Crimes,  sees.  419-421;  People 
v.  Smith,  23  Cal.  280;  People  v.  Jersey,  18  id.  337;  People  v. 
Poggi,  19  id.  600;  People  v.  Peterson,  9  id.  313;  People  v. 
Cohen,  8  id.  42. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  November  term,  1883,  of  the  Johnson  county  circuit 
court,  John  T.  Johnson  was  convicted,  and  sentenced  to  the 
penitentiary  for  two  years,  for  the  larceny  of  five  twenty-dollar 
gold  pieces,  the  property  of  one  Charles  Grattan.  The  present 
writ  of  error  is  brought  to  reverse  that  conviction. 

The  evidence  tends  to  show  the  money  charged  to  have 
been  stolen  was  voluntarily  delivered  by  the  owner  to  the 
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accused  for  safe  keeping,  the  former  being  on  a  spree,  and 
considerably  intoxicated  at  the  time.  The  indictment  under 
which  the  conviction  was  had,  was  in  the  ordinary  form, 
charging  the  defendant  with  a  common  law  larceny  >  merely. 
It  was  contended  on  behalf  of  the  accused,  in  the  court  be- 
low, and  the  claim  is  renewed  here,  that  the  facts  proven  do 
not  establish  a  larceny  at  common  law,  and  that  consequently 
there  can  be  no  conviction  under  the  indictment  as  framed, 
even  conceding  the  evidence  makes  out  a  case  against  him 
as  bailee,  under  the  170th  section  of  the  Criminal  Code. 
If  it  be  conceded  as  a  matter  of  fact  that  the  evidence  does 
not  establish  a  larceny  at  common  law,  but  at  most  a  mere 
statutory  larceny,  then  we  agree  with  counsel  for  the  accused 
the  conviction  was  improper,  for  no  principle  of  criminal 
pleading  is  better  settled  than  that  an  indictment  for  a  mere 
statutory  offence  must  be  framed  upon  the  statute,  and  that 
this  fact  must  distinctly  appear  upon  the  face  of  the  indict- 
ment itself.  That  it  shall  so  appear,  the  pleader  must  either 
charge  the  offence  in  the  language  of  the  act,  or  specifically 
set  forth  the  facts  constituting  the  same.  It  sometimes  hap- 
pens, however,  that  the  language  of  a  statute  creating  a  new 
offence  does  not  describe  the  act  or  acts  constituting  such 
offence.  In  that  case  the  pleader  is  bound  to  set  them  forth 
specifically.  This  elementary  rule  is  laid  down  in  all  standard 
works  on  criminal  law,  and  is  fully  recognized  by  this  court. 
1  Wharton  on  Crim.  Law,  sees.  164,  372;  Kibs  v.  The  People, 
81  111.  599. 

The  170th  section  of  the  Criminal  Code,  just  referred  to,  is 
as  follows  :  "If  any  bailee  of  any  bank  bill,  note,  money,  or 
other  property,  shall  convert  the  same  to  his  own  use,  with 
intent  to  steal  the  same,  or  secretes  the  same  with  intent  so 
to  do,  he  shall  be  deemed  guilty  of  larceny. "  This  provision 
of  the  statute,  according  to  a  well  settled  construction  given 
to  similar  statutes,  both  in  this  country  and  in  England,  was 
not  intended  to  apply  to  any  cases  which  are  larcenies  at 
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common  law.  (2  Archbold's  Crim.  Proc.  &  Pleading,  574; 
2  Wharton  on  Crim.  Law,  sec.  1905.)  Hence  all  cases  falling 
within  it  are  mere  statutory  larcenies,  and  are  therefore  sub- 
ject to  the  rule  of  pleading  applicable  to  statutory  offences, 
as  above  stated. 

Assuming  the  accused  to  be  guilty  of  either  the  statutory 
or  the  common  law  offence,  it  was  the  duty  of  the  jury  to 
determine,  as  matter  of  fact,  from  the  evidence  before  them, 
which  of  the  crimes  had  been  committed.  On  the  other  hand, 
it  was  the  duty  of  the  court,  if  requested,  to  instruct  the  jury 
as  to  all  matters  of  law  arising  out  of  the  evidence,  calcu- 
lated to  aid  the  jury  in  the  performance  of  this  and  other 
duties.  On  the  trial  of  the  cause  the  court  declined  to  in- 
struct the  jury,  at  the  instance  of  the  accused,  that  there 
could  be  no  conviction,  under  the  indictment  as  framed,  for 
the  statutory  offence.  The  ruling  of  the  court  in  this  respect, 
of  course,  was  erroneous,  if  there  was  evidence  before  the  jury 
upon  which  to  base  the  instruction.  But  before  further  dis- 
cussing the  facts,  it  will  be  proper  to  state,  as  near  as  may 
be,  the  essential  elements  that  enter  into  the  crime  of  lar- 
ceny at  common  law,  and  to  particularly  point  out  wherein 
it  differs  from  the  statutory  offence. 

Larceny,  by  the  common  law,  is  defined  to  be  "the  felo- 
nious taking  and  carrying  away  of  the  personal  goods  or 
property  of  another."  From  this  definition  it  follows  that 
every  larceny  necessarily  includes  a  trespass,  for  a  trespass 
to  personal  property  is  nothing  more  than  the  unlawful  and 
forcible  taking  of  the  goods  of  another  without  such  felonious 
intent ;  and  as  trespass  is  an  injury  to  the  possession  only, 
it  logically  and  legally  follows  that  no  one  in  the  lawful  pos- 
session of  goods  can  commit  a  larceny  of  them,  for  it  were 
idle  and  absurd  to  talk  of  one  committing  an  injury  to  his 
own  possession, — and  such  is  the  well  settled  doctrine  of  the 
common  law.  One,  however,  may  have  the  actual  custody 
of  goods,  and  yet  not  have  the  possession.     Thus,  goods  on 


104  Johnson  v.  The  People. 

Opinion  of  the  Court. 

the  premises  of  the  owner,  to  be  used  by  himself  and  family, 
including  his  servants,  are  always  to  be  deemed  in  the  pos- 
session of  the  owner,  although  the  ordinary  duties  of  the 
servants  and  other  members  of  the  household  require  them, 
from  time  to  time,  to  handle,  occupy  or  use  them,  or  even  to 
sell  or  dispose  of  them  to  others.  So  where  chairs,  beds,  etc., 
are  occupied  by  a  guest,  whether  in  a  hotel  or  in  a  private 
family,  or  where  plates  or  other'  articles  are  used  by  one  at 
the  table  of  another,  or  where  the  owner  delivers  a  chattel  to 
another  to  be  examined  or  used  for  some  temporary  purpose 
in  the  presence  of  the  owner,  the  same  rule  applies.  In  all 
these  cases,  and  in  all  others  analogous  in  principle,  the 
possession  remains  with  the  owner,  and  those  having  the 
temporary  use  or  occupancy  of  the  property  are  deemed,  in 
law,  to  have  the  mere  custody  of  it,  as  contradistinguished 
from  the  possession.  But  where  the  owner  of  a  chattel  de- 
livers it  to  one,  other  than  to  a  mere  servant,  in  trust,  upon 
a  contract,  express  or  implied,  that  the  latter  will  faithfully 
execute  the  trust,  the  rule  is  different.  In  such  case,  which 
is  one  of  ordinary  bailment,  the  possession  as  well  as  the 
custody  of  the  chattel  passes  to  the  bailee  with  its  delivery ; 
and  it  follows  from  what  we  have  said,  while  the  contract  of 
bailment  subsists,  the  bailee  can  not,  by  the  common  law, 
commit  a  larceny  of  the  chattel.  Such  is  undoubtedly  the 
common  law  rule  with  respect  to  larceny  by  bailees.  It  is  to 
be  borne  in  mind,  however,  that  in  all  cases  where  this  rule 
is  properly  applicable,  the  delivery  of  the  property  must  have 
been  fairly  and  honestly  obtained,  otherwise  the  legal  posses- 
sion will  remain  with  the  owner,  notwithstanding  the  delivery. 
In  such  case  the  apparent  contract  of  bailment  is,  at  the  elec- 
tion of  the  bailor,  in  contemplation  of  law  really  no  contract 
at  all,  by  reason  of  the  fraud,  for  it  is  a  familiar  principle 
that  fraud  vitiates  whatever  it  enters  into.  On  this  principle, 
whenever  there  is  an  original  purpose  on  the  part  of  the  bailee 
to  steal  the  property,  and  the  bailment  is  a  mere  pretence  on 
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his  part  to  hide  a  felonious  intent,  the  possession  will  not 
pass ;  and  if  the  property  is  subsequently  converted,  in  pur- 
suance of  such  criminal  purpose,  it  will  be  larceny  by  the 
common  law.  But  even  in  cases  where  the  contract  of  bail- 
ment is  valid,  and  the  possession  has  passed  to  the  bailee,  if 
the  latter  is  guilty  of  any  tortious  act  in  respect  to  the  subject 
of  bailment,  whereby  the  contract  is  terminated,  the  posses- 
sion will  result  to  the  bailor,  although  the  actual  custody  of 
the  property  bailed  remains  in  the  bailee ;  and  if  the  latter, 
after  the  contract  has  been  thus  terminated,  appropriates  it 
to  his  own  use  with  intent  to  steal  it,  he  will  be  guilty  of 
larceny  at  the  common  law.  Thus,  where  a  carrier  of  goods 
broke  a  package,  and  fraudulently  converted  a  part  of  them, 
it  was  held  to  be  larceny.  So  where  one  to  whom  was  handed 
a  letter  containing  money,  to  be  carried  to  the  post  office, 
broke  it  open  on  the  way,  and  afterwards  converted  the  money, 
it  was  held  the  same  way.  The  tortious  acts  of  breaking  the 
package  in  the  one  case,  and  the  breaking  open  the  letter  in 
the  other,  severally  terminated  the  contracts  of  bailment,  and 
the  legal  possession  resulted  to  the  respective  owners. 

From  this  review  of  the  subject  it  will  be  perceived  there 
are  three  classes  of  cases  in  which  convictions  for  larceny  at 
common  law  are  sustained  where  the  apparent  possession  is 
in  the  accused :  First,  where  the  accused  has  the  mere  cus- 
tody of  the  property,  as  contradistinguished  from  possession, 
as  in  the  case  of  servants  and  the  like ;  second,  where  he 
obtains  the  custody  and  apparent  possession  by  means  of 
fraud,  or  with  a  present  purpose  to  steal  the  property ;  and 
third,  where  one  having  acquired  possession  by  a  valid  con- 
tract of  bailment,  which  is  subsequently  terminated' by  some 
tortious  act  of  the  bailee,  or  otherwise,  whereby  the  posses- 
sion reverts  to  the  owner,  leaving  the  custody,  merely,  in  the 
former,  and  the  bailee,  while  being  thus  a  mere  custodian, 
feloniously  converts  the  property  to  his  own  use.  But  in  all 
these  cases  the  legal  possession  is  in  the  owner  at  the  time 
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of  the  felonious  conversion,  the  accused,  in  contemplation  of 
law,  being  regarded  as  a  mere  custodian  of  the  property. 
It  is  to  be  further  noted,  that  in  those  cases  where  the  con- 
tract of  bailment  has  been  induced  by  the  fraud  of  the  accused, 
and  convictions  are  permitted  on  that  ground,  the  owner  does 
not,  either  in  fact  or  in  law,  part  or  intend  to  part  with  the 
property  itself,  and  the  constructive  possession  which  he  has 
of  it  by  reason  of  his  general  ownership,  is  held  to  be  superior 
to  a  quasi  possession  or  custody  acquired  by  mere  fraud  or 
other  wrongful  act.  But  where  the  owner  intends  to  part  both 
with  the  title  and  possession,  and  the  property  is  delivered  in 
pursuance  of  such  intention,  the  person  receiving  it  can  not  be 
convicted  of  larceny,  although  the  transfer  was  induced  by  the 
fraud  of  the  latter,  and  with  a  purpose  to  steal  the  property. 
In  these  cases  the  title  actually  passes,  subject  to  the  right 
of  the  owner  to  reclaim  the  property  on  account  of  the  fraud, 
and  thus  reinvest  himself  with  the  title  ;  but  until  he  does  this, 
both  the  title  and  possession  are  in  the  fraudulent  vendee, 
and  hence  the  latter  can  not  be  convicted  of  a  larceny  of  it. 
The  general  doctrines  of  the  common  law  in  respect  to  lar- 
ceny, as  affected  by  the  possession  of  the  property,  will  be 
found,  upon  an  examination  of  the  following  authorities,  to 
be  substantially  as  stated  above :  2  Archbold's  Crim.  Proc. 
&  Plead.  442;  2  Wharton  on  Crim.  Law,  sees.  1840,  1843; 
Rex  v.  Bazely,  2  East's  P.  C.  571 ;  BuIVs  case,  id.  572 ;  Lav- 
ender's case,  id.  566  ;  Rex  v.  Mucklow,  1  Moore,  160  ;  2  East's 
P.  C.  692;  Baxter  v.  People,  3  Gilm.  368;  Welsh  v.  People, 
17  111.  339  ;  Stinson  v.  People,  43  id.  399  ;  Zschocke  v.  People, 
62  id.  127;  Phelps  v.  People,  55  id.  334. 

As  a  bailee  is  one  who  has  the  possession  and  a  qualified 
property  in  goods  or  other  personal  property  under  a  contract 
withvthe  owner,  either  express  or  implied,  it  follows  from 
what  we  have  said,  and  the  authorities  just  cited,  that  he 
can  not  commit  a  larceny  of  the  subject  of  the  bailment  so 
long  as  the  contract  under  which  he  holds  the  same  is  sub- 
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sisting ;  but  when  the  contract  by  any  means  terminates,  he, 
of  course,  ceases  to  be  a  bailee,  and  the  possession,  as  we 
have  already  seen,  results  to  the  owner,  although  the  bare 
custody  may  still  remain  with  the  bailee.  In  short,  as  we 
have  heretofore  seen,  a  bailee  can  not,  at  the  common  law, 
commit  a  larceny  of  the  subject  of  bailment,  for  the  reason 
the  possession  is  in  the  bailee.  Under  the  170th  section  of 
the  Criminal  Code,  however,  a  bailee  may  commit  a  statutory 
larceny  of  the  subject  of  bailment,  notwithstanding  the  pos- 
session is  in  the  bailee.  Indeed,  by  the  very  terms  of  the 
act  a  bailee  in  possession  alone,  can  commit  the  statutory 
offence,  for  there  can  be  no  such  a  thing  as  a  bailee  out  of 
possession.  The  effect  of  the  statute  therefore  is,  to  make 
that  a  crime  which  before  the  act  was  a  mere  breach  of  trust. 
The  question  then  recurs,  assuming  the  defendant  to  be 
guilty,  does  the  evidence  tend  to  show  he  is  guilty  of  the 
statutory  offence?  Of  this  there  is  absolutely  no  doubt. 
The  prisoner  swears  positively  the  money  was  given  to  him 
by  Grattan  for  safe  keeping,  and  in  this  statement  he  is  cer- 
tainly somewhat  corroborated  by  others.  This,  of  course, 
assuming  it  to  be  true,  constituted  a  bailment  of  the  money, 
and  assuming  the  contract  of  bailment  to  have  continued  in 
force  until  the  time  of  conversion,  (and  there  is  nothing  in 
the  evidence  showing  the  contrary,)  it  afforded  a  complete 
answer  to  the  common  law  indictment.  But  for  the  purposes 
of  the  question  before  us  it  is  wholly  immaterial  whether  the 
evidence  tending  to  show  the  bailment  was  true  or  false. 
The  evidence  was  before  the  jury.  Of  that  there  is  no  doubt ; 
and  it  was  the  right  of  the  accused  to  have  the  jury  instructed 
as  to  what  his  rights  were,  in  the  event  they  found  the  facts 
as  stated  by  him.  The  denial  of  this  right  was  error,  for 
which  the  case  will  have  to  be  reversed.  If  there  was  an 
original  intent  to  steal  the  money,  the  prisoner  might  well 
have  been  convicted  under  the  indictment  as  framed,  as  that 
would  have  been  larceny  at  the  common  law,  and  it  was  the 
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right  of  the  People  to  have  the  jury  so  instructed.  But  this 
was  but  one  side  of  the  case, — both  should  have  been  given. 
It  may  be  the  jury  convicted  the  accused  upon  the  hypothesis 
there  was  an  original  intent  to  steal  the  money ;  but  upon 
the  record  before  us  no  one  can  tell.  Whether  the  jury  would 
have  been  justified  in  convicting  upon  this  theory,  is  a  ques- 
tion about  which  we  express  no  opinion,  and  with  which  we 
are  not,  as  the  case  is  now  presented,  concerned.  If  the  court 
had  given  the  defendant's  instruction  presenting  this  theory 
of  the  case,  to  the  jury,  then  this  question  would  become  im- 
portant ;  but  as  it  did  not,  the  question  is  immaterial.  If  a 
conviction  under  the  statute  was  relied  on,  the  indictment 
should  clearly  have  set  out  the  fiduciary  relation  of  the  accused 
with  respect  to  the  money, — or,  in  other  words,  should  have 
set  out  the  facts  constituting  the  bailment.  This  was  not 
done.  The  accused  not  being  charged  with  the  statutory 
offence,  it  is  therefore  clear  he  can  not,  under  the  present 
indictment,  be  convicted  of  it.  Some  statutes,  in  other  re- 
spects like  our  own,  expressly  provide  that  a  conviction  may 
be  had  under  a  common  law  indictment.  The  present  English 
statute  contains  such  a  provision,  but  ours  does  not, — hence 
the  common  law  principles  of  pleading  are  to  be  applied  with 
us,  while  a  different  rule  would  prevail  in  those  States  or 
countries  where  such  a  statutory  provision  exists.  In  the 
absence  of  such  a  provision  the  authorities  uniformly  hold 
as  we  have  stated. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the  views 

here  expressed. 

Judgment  reversed. 
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Syllabus. 


Clovis  Souot 

V. 

The  People  ex  rel.  Nicholas  McCracken. 

Filed  at  ML  Vernon  January  22,  1885. 

1.  Officer — holding  over  until  his  successor  is  elected  and  qualified. 
A  person  elected  to  an  office  for  a  stated  time,  and  until  his  successor  should 
be  elected  and  qualified,  may  lawfully  hold  over  until  his  successor  is  elected, 
etc.,  without  being  guilty  of  usurpation  of  office. 

2.  Elections— fraud  and  violence — as  affecting  the  rights  of  one  seek- 
ing to  profit  thereby.  A  person  will  not  be  allowed  to  maintain  quo  warranto 
against  an  officer  holding  over,  on  the  ground  that  the  former  claims  to  have 
been  elected  and  to  have  qualified  as  his  successor,  when  it  appears  from  the 
evidence  that  the  only  title  of  the  relator  to  the  office  was  acquired  through 
fraud  and  violence  at  the  polls.  In  such  case  the  court  will  not  aid  him  in 
attempting  to  receive  the  emoluments  of  the  office. 

3.  At  an  election  for  supervisor,  three  persons  came  to  the  window  where 
votes  were  taken,  and  offered  their  ballots  and  affidavits,  when  the  partisans 
of  one  of  the  candidates  knocked  them  down  and  drove  them  away,  and 
would  not  allow  any  one  to  vote  except  for  their  candidate,  and  thereby 
deterred  others  from  offering  to  vote,  and  the  votes  of  the  three  persons  so 
driven  away  were  received  by  one  of  the  judges  at  a  back  door,  which,  if 
counted,  reelected  the  then  present  supervisor.  On  quo  warranto  by  the 
candidate  against  whom  those  three  votes  were  counted,  to  oust  the  incum- 
bent, it  was  held,  that  the  relator  could  not  be  allowed  to  show  that  the  three 
persons  against  whom  the  violence  was  used  were  not  legal  voters,  as  that 
was  a  question  for  the  judges  of  the  election  to  decide,  and  not  for  the  people, 
or  partisans  of  the  candidate,  and  his  partisans  having  prevented  such  deci- 
sion, he  should  not  be  allowed  to  raise  that  question. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  G.  Koerner,  and  Mr.  John  B.  Bowman,  for  the  appel- 
lant. 

Mr.  R.  A.  Halbert,  and  Mr.  M.  Millard,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  3d  day  of  March,  1884,  an  election  was  held  in 
the  village  of  Cahokia,  for  a  supervisor,  under  laws  that  seem 
to  be  especially  applicable  to  that  village.  It  has  been  held 
by  this  court  in  Bernier  v.  Russell,  89  111.  60,  the  election  law 
governing  political  elections  has  no  application  to  elections 
to  be  held  for  village  officers.  No  previous  registration  of 
voters  is  necessary,  nor  is  any  ballot-box  essential.  Such 
election  may  be  by  ballot,  or  viva  voce,  as  may  be  determined 
by  the  judges  of  election,  or,  perhaps,  by  the  villagers  them- 
selves. It  is  a  matter  of  no  consequence  which  mode  is 
adopted.  The  essential  thing  is,  that  every  villager  having 
the  legal  qualifications  to  do  so  may  have  an  opportunity  to 
vote,  and  when  he  has  voted,  his  vote  should  be  counted. 

At  the  election  held  on  the  3d  day  of  March,  1884,  there 
were  but  two  candidates  for  the  office  of  supervisor, — viz, 
the  relator,  Nicholas  McCracken,  and  the  respondent,  Clovis 
Soucy.  The  judges  of  the  election  made  a  certificate,  in 
which  they  stated,  in  substance,  that  at  such  an  election,  of 
the  total  number  of  voters  who  voted  at  such  election,  includ- 
ing the  three  voters  who  were  driven  away  by  outside  parties 
from  the  front  window,  and  who  thereupon  voted  at  the  back 
door  of  the  polling  place,  the  respondent,  Clovis  Soucy,  re- 
ceived thirty  votes  for  the  office  of  supervisor,  and  relator, 
Nicholas  McCracken,  received  twenty-nine  votes  for  the  same 
office,  and  that  accordingly  Clovis  Soucy  was  elected  super- 
visor. It  is  shown  that  the  three  votes  received  at  the  back 
door  of  the  room  occupied  as  a  polling  place  were  never  de- 
posited in  the  ballot-box  used  on  that  occasion,  as  were  all 
the  other  votes  cast  at  such  election,  and  it  is  insisted  for 
that  reason  they  should  not  be  counted.  Eejecting  these 
three  votes,  the  relator  would  have  a  majority  of  all  the  votes 
cast,  and  therefore  claims  that  he  was  duly  elected  supervisor. 
Each  candidate  attempted  to  qualify  by  taking  the  usual  oath 
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of  office,  and  giving  the  bond  or  bonds  required  by  law,  but 
whether  either  or  both  of  them  conformed  to  the  law  in  so 
doing  will  not  become  material,  in  the  view  taken  of  the  case. 
As  respondent,  Soucy,  had  previously  been  supervisor,  and 
was  in  possession  of  such  office,  he  seems  to  have  continued 
therein,  and  the  information  in  this  case,  in  the  nature  of  a 
quo  warranto,  was  then  filed  in  the  name  of  the  People,  on 
the  relation  of  McCracken,  commanding  respondent,  Soucy, 
to  show  cause  why  he  had  usurped,  and  continued  to  usurp 
and  hold,  the  office  of  supervisor.  By  way  of  justification 
respondent  pleaded,  in  the  first  place,  first,  alleging  his  own 
election  as  supervisor  of  the  village  on  the  first  Monday  of 
March,  1884,  for  the  period  of  two  years ;  that  he  had  re- 
ceived the  certificate  from  the  judges  and  clerks  of  that  elec- 
tion, of  his  own  election,  and  that  he  had  since  qualified,  and 
has  been  acting  as  such  supervisor;  and  second,  denying  the 
election  and  qualification  of  relator  to  the  same  office.  After- 
wards, respondent  filed  two  other  pleas,  by  way,  also,  of  justi- 
fication, in  one  of  which  he  alleged  his  election  and  qualifying 
to  the  office  in  question  on  the  first  Monday  in  March,  1882, 
for  two  years,  and  until  his  successor  should  be  elected  and 
qualified,  and  that  no  one  has  since  been  elected,  and  no 
one  has  qualified  as  such  supervisor  since  that  time,  and  in 
the  other  he  alleged  his  election  and  qualifying  to  the  office 
in  question  on  the  first  Monday  in  March,  1880,  for  two  years, 
and  until  his  successor  should  be  elected  and  qualified,  and 
that  no  one  has  since  been  elected,  and  no  one  qualified  as 
such  supervisor  since  that  time.  Issues  were  formed  upon 
all  these  pleas,  and  on  the  trial  the  circuit  court  pronounced 
a  judgment  of  ouster. 

There  is  one  reason,  not  affecting  the  merits  of  this  case, 
however,  why  the  present  judgment  can  not  stand.  The  affi- 
davit filed  by  the  respondent  for  a  continuance  was  sufficient 
in  every  respect,  and  as  the  evidence  sought  was  pertinent, 
the  court  should  have  either  continued  the  case  or  required 
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the  relator  to  admit  it,  and  allow  the  same  to  be  read  as  evi- 
dence.    The  failure  to  do  so  was  clearly  error. 

But  the  judgment  of  reversal  need  be  placed  on  no  techni- 
cal ground.  There  is  no  question  made  that  respondent  was 
duly  elected  and  qualified  as  supervisor  of  the  village  on  the 
first  Monday  of  March,  1882,  for  the  period  of  two  years, 
and  until  his  successor  should  be  elected  and  qualified,  and 
unless  a  successor  has  since  been  elected  and  qualified  he 
can  continue  to  exercise  the  functions  of  such  office.  Con- 
ceding, then,  the  fact  respondent  has  shown  lawful  right  to 
the  office  of  supervisor,  he  can  not  be  guilty  of  usurpation 
of  its  functions.  The  relator  claims  he  was  elected  the  suc- 
cessor of  respondent  at  the  election  held  in  the  village  on  the 
first  Monday  of  March,  1884,  and  that  he  has  since  qualified. 
Amid  the  circumstances  proven  in  this  case  it  would  be  in- 
equitable to  permit  the  relator  to  have  the  relief  sought,  and 
the  law  will  afford  him  no  aid  to  secure  an  office  the  only  title 
to  which,  it  appears  from  the  evidence,  he  acquired  through 
fraud  and  violence  at  the  polls. 

It  appears  from  the  evidence  in  the  record,  that  at  the 
election  at  which  relator  claims  to  have  been  elected  the  suc- 
cessor to  respondent,  when  the  three  persons  came  to  vote 
whose  ballots  were  not  placed  in  the  ballot-box,  they  were 
assaulted  by  the  partisans  of  the  relator  and  driven  from  the 
front  window  where  voters  were  expected  to  hand  in  their 
ballots,  and  one  of  the  judges  testified  that  one  man  stood 
at  one  side  of  the  window,  that  another  stood  at  the  other 
side,  and  when  the  three  voters  came  up  one  of  them  said, 
"knock  down  *  *  *  he  is  a  stranger  here;"  and  that  he 
was  about  to  take  the  ticket  and  affidavit  from  one  of  them  at 
the  window  when  they  knocked  him  into  the  middle  of  the 
road ;  "they  knocked  him  in  the  street,  and  they  went  around 
to  the  back  door  and  handed  me  the  affidavits  and  ticket, 
and  I  took  them."  All  the  judges  of  the  election  testified 
substantially  to  the  same  fact.    It  is  said  these  three  persons 
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were  not  legal  voters,  and  for  that  reason  their  votes  ought 
not  to  have  been  received  or  counted.  That  was  a  question 
for  the  judges  of  the  election  to  determine,  and  not  for  the 
people . on  the  outside.  Had  there  been  no  interference  by 
the  alleged  partisans  of  the  relator,  the  legality  of  the  votes 
offered  by  these  three  persons  could  have  been  passed  upon  by 
the  judges,  and  if  found  lawful  they  would  have  been  depos- 
ited in  the  ballot-box  with  other  ballots ;  or  if  found  illegal, 
they  would,  no  doubt,  have  been  rejected.  Having  prevented, 
by  actual  violence  that  question  from  being  passed  upon,  it 
does  not  now  lie  in  the  mouth  of  relator  to  say  they  were  not 
legal  voters.  The  tribunal  established  by  law  for  that  pur- 
pose ought  to  have  been  suffered  to  decide  that  question  for 
themselves  in  a  lawful  way.  The  respondent  offered  to  prove 
by  witnesses  whose  names  are  given  in  the  affidavit  for  con- 
tinuance,— and  it  will  be  presumed  he  could  have  done  so  had 
he  been  allowed  an  opportunity, — that  the  adherents  of  the 
relator  were  during  the  day  very  noisy  and  turbulent ;  that 
they  took  and  held  possession  of  the  window  at  which  the 
voting  was  to  be  done,  in  front  of  the  building  where  the  elec- 
tion was  held,  and  insulted  and  abused  and  intimidated  those 
desiring  to  vote,  or  did  vote,  for  respondent,  and  that  from 
and  after  four  o'clock  in  the  afternoon  the  adherents  of  relator 
obstructed  the  approach  to  the  window,  and  allowed  none  to 
vote  for  respondent ;  that  John  B.  Vien  and  his  son  were 
legal  voters  in  the  village  at  such  election,  but  fearing  to  be 
insulted,  abused  and  injured  if  they  attempted  to  exercise 
their  franchise  at  the  front  window,  went  to  the  back  door 
and  handed  their  ballots  to  the  judges  of  the  election ;  that 
Yien  saw  the  adherents  of  relator  attack  and  assault  and  beat 
one  Henry  Brown,  a  resident  of  Cahokia  for  about  eighteen 
years  or  more,  because  he  attempted  to  vote  for  respondent ; 
that  the  witness  Vien  saw  other  inhabitants  desirous  of  voting 
for  respondent,  assaulted  and  beaten  by  partisans  of  relator; 
that  the  crowd  of  relator's  adherents  at  the  polls  were  heavily 

8—113  tLii. 


114  Souct  v.  The  People  ex  rel. 

Opinion  of  the  Court. 

armed, — many  carried  clubs,  and  at  least  twenty  of  them 
pistols,  which  were  nourished,  while  none  of  respondent's 
adherents  displayed  arms  of  any  sort,  and  that  Vien  would 
testify  that  the  three  persons  whose  ballots  were  taken  were 
inhabitants  of  Cahokia,  and  under  the  law  entitled  to  vote  at 
such  election.  The  election,  under  the  circumstances  proven 
and  offered  to  be  proven,  can  find  no  sanction  in  the  law,  and 
an  officer  claiming  to  have  been  elected  at  such  an  election 
will  get  no  aid  from  the  courts  to  get  possession  of  such  office. 
Fraud  and  violence  in  conducting  an  election  will  not  be 
tolerated.  A  title  to  an  office  arising  out  of  such  an  election 
will  find  no  support  in  the  law,  and  the  courts  will  be  careful 
hot  to  lend  their  aid  to  give  a  party  so  elected  the  emoluments 
of  such  office.  Surely  courts  will  not  aid  a  party  to  avail  of 
that  which  he  has  obtained  through  wrong  and  violence,  in 
utter  disregard  of  public  and  private  rights.  Although  not 
analogous,  the  previous  decisions  of  this  court  sustain,  to 
some  extent,  this  view  of  the  law :  People  v.  Waite,  70  111.  25  ; 
People  v.  Moore,  73  id.  132 ;  Frick  v.  Trustees,  99  id.  167. 

It  will  not,  therefore,  be  necessary  to  determine  whether 
respondent  was  elected  his  own  successor  at  the  election  in 
March,  1884.  It  is  certain  no  one,  in  the  language  of  the 
plea,  whose  election  the  law  will  tolerate,  has  been  elected 
his  successor,  and  he  may  therefore  hold  his  office  under  the 
law  until  his  successor  shall  have  been  elected  and  qualified. 
In  view  of  what  has  been  and  what  was  offered  to  be  proven, 
what  was  said  by  this  court  in  People  v.  Waite,  may  here  be 
repeated:  "These  facts  make  it  inequitable  that  he  (relator) 
should  have  the  remedy  (quo  warranto)  sought, "  and  the  cir- 
cuit court,  in  the  exercise  of  a  sound  discretion,  ought  to  have 
found  defendant  not  guilty. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded,  with  direction  to  reverse  the  judgment 
of  the  circuit  court  and  remand  the  cause. 

Judgment  reversed. 
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The  Wabash,  St.  Louis  and  Pacific  Kailway  Company 

v. 

Catharine  Coble. 

Filed  at  Springfield  January  31,  1885. 

1.  Practice — time  to  object — for  variance  between  allegations  and 
proofs.  This  court  will  not  consider  a  question  of  variance  in  the  allegations 
and  proofs,  when  no  motion  has  been  made  in  the  trial  court  to  exclude  the 
evidence  on  the  ground  of  variance,  or  for  an  instruction  to  the  jury  in  respect 
of  the  same. 

2.  Appeal — reviewing  facts.  Where  this  court  can  not  say  the  evidence 
heard  on  the  trial  of  an  action  for  negligence  does  not  tend  to  sustain  the 
judgment,  the  action  of  the  Appellate  Court  in  affirming  the  judgment  of  the 
trial  court  is  conclusive  on  the  disputed  questions  of  fact. 

3.  Allegations  and  proofs  —  on  the  question  of  negligence.  The 
object  of  written  pleadings  is  to  apprise  the  defendant  of  the  ground  of  action 
relied  on  by  the  plaintiff,  and  thereby  afford  him  an  opportunity  to  meet  the 
specific  ground  of  complaint,  and  it  is  not  admissible  that  one  ground  of 
negligence  be  alleged  and  a  recovery  be  had  upon  another  and  distinct  ground. 
It  is  error  to  instruct  the  jury  that  they  may  find  the  defendant  liable  for  any 
acts  of  negligence  different  from  those  alleged  in  the  declaration. 

•4.  So  in  an  action  against  a  railway  company  to  recover  for  damages  for  a 
personal  injury,  at  a  public  crossing  of  a  street,  the  court  instructed  the  jury, 
for  the  plaintiff,  that  railroad  companies,  in  operating  their  trains  and  engines, 
must  be  held,  in  crossing  public  highways  and  thoroughfares,  so  to  regulate 
the  speed  of  their  trains,  and  to  give  such  signals  to  persons  crossing,  that  all 
may  be  apprised  of  the  danger  of  crossing  the  railroad  track,  and  that  they 
should  keep  a  lookout,  so  as  to  see,  and  as  far  as  possible  prevent  injury  to 
others  exercising  their  legal  rights,  and  that  for  an  injury  resulting  from  a 
failure  of  any  such  duties  they  are  liable,  provided  the  person  injured  has 
used  all  reasonable  precaution  to  avoid  injury.  The  failure  to  give  signals  of 
danger  to  persons  crossing  the  track,  or  to  keep  a  lookout  to  avoid  injury  as 
far  as  possible,  were  not  charged  in  the  declaration:  Held,  that  it  was  error 
to  give  the  instruction.  « 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Macon 
county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 
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This  was  an  action  on  the  case,  by  appellee,  against  appel- 
lant, for  negligence  resulting  in  personal  injuries.  Judgment 
was  rendered  in  the  circuit  court,  for  the  plaintiff,  for  $3000, 
and  this,  on  appeal  to  the  Appellate  Court  for  the  Third  Dis- 
trict, was  affirmed.  From  that  judgment  of  affirmance  this 
appeal  is  prosecuted. 

Messrs.  Crea  &  Ewing,  for  the  appellant : 

This  court  may  review  the  testimony  to  see  if  there  is  a 
variance  between  the  declaration  and  the  evidence.  Ives  v. 
McHard,  103  111.  97. 

As  to  the  variance  between  the  allegations  and  proofs,  and 
its  effect,  see  1  Chitty's  Pleading,  (14th  Am.  ed.)  317,  391 ; 
City  oft  Bloomington  v.  Goodrich,  88  111.  558 ;  Moss  v.  John- 
son, 22  id.  633 ;  Railroad  Co.  v.  McKee,  43  id.  120 ;  Hilliard 
on  Torts,  p.  150,  sees.  9,  10;  Railroad  Co.  v.  Dickson,  88  111. 
431. 

The  fourth  instruction  of  plaintiff  is  too  general,  and  places 
a  right  of  recovery  upon  grounds  not  alleged,  and  is  erroneous. 
Steinmeyer  v.  People,  95  111.  383 ;  Railroad  Co.  v.  Morgan,  72 
id.  175. 

An  instruction  which  allows  a  recovery  for  "negligence"  in 
general,  is  bad.     Railroad  Co.  v.  Mock,  72  111.  141. 

Mr.  W.  C.  Johns,  for  the  appellee : 

No  variance  was  claimed  on  the  trial,  and  in  the  absence 
of  any  objection  to  the  evidence,  this  court  can  not  reverse 
for  its  admission.  Winslow  v.  Newlan,  45  111.  145 ;  Cross 
v.  People,  47  id.  152;  Brennan  v.  Strauss,  75  id.  234;  Lane 
v.  People,  76  id.  300 ;  WeTborn  v.  People,  id.  516 ;  Driggers  v. 
Bell,  94  id.  223 ;  Benevolent  Society  v.  Fietsam,  97  id.  474 ; 
6  Bradw.  161 ;  Driver  v.  Ford,  90  111.  595 ;  Roberts  v.  Corby,  86 
id.  182 ;  Thompson  v.  Turner,  22  id.  387;  Doyle  v.  Machinery 
Co.  73  id.  273. 
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The  affirmance  of  the  judgment  is  a  finding  of  the  facts  the 
same  way  as  the  jury  did,  and  is  conclusive  in  this  court. 
Railway  Co.  v.  Henks,  91  111.  406 ;  Brownell  v.  Welch,  id.  524; 
Hayward  v.  Merrill,  94  id.  355;   Tenney  v.  Foote,  95  id.  106. 

Mr.  Chief  Justice  Scholpield  delivered  the  opinion  of  the 
Court : 

The  question  of  variance  between  the  allegations  and  proofs 
can  not  be  entertained.  No  motion  was  made  in  the  circuit 
court  to  exclude  the  evidence  from  the  jury  on  the  ground  of 
variance,  nor  was  that  court  asked  to  instruct  the  jury  in 
that  regard.  (Doyle  v.  Douglas  Machinery  Co.  73  111.  273.) 
And  since  we  can  not  say  that  the  evidence  does  not  tend  to 
prove  the  issues  on  behalf  of  appellee,  the  action  of  the  Ap- 
pellate Court  in  affirming  the  judgment  is  conclusive  as  to 
the  questions  of  fact.  Fitch  v.  Johnson,  104  111.  Ill ;  Edger- 
ton  v.  Weaver  et  al.  105  id.  43  ;  Chicago  and  Eastern  Illinois 
Railroad  Co.  v.  Rung,  104  id.  641. 

The  specific  acts  of  negligence  charged  in  the  declaration 
are:  Not  ringing  a  bell  or  blowing  a  whistle  eighty  rods 
before  coming  to  a  highway  crossing ;  running  at  a  rate  of 
speed  of  twenty  miles  an  hour  within  the  city  limits,  where 
an  ordinance  prohibits  running  at  a  higher  rate  of  speed  than 
six  miles  an  hour ;  not  approaching  a  street  crossing  with 
due  care  and  caution ;  leaving  cars  standing  partially  across 
a,  street  crossing,  and  thereby  obstructing  the  view  of  a  train 
standing  on  a  track  just  beyond,  and,  without  any  previous 
warning,  starting  that  train  across  the  track,  with  loud,  shrill 
whistles  ;  and  running  an  engine  and  cars  over  a  street  cross- 
ing at  a  high  rate  of  speed,  and  ejecting  steam  from  the  steam 
chest.  There  is  no  averment  of  negligence  in  not  having  a 
flagman  stationed  at  this  crossing,  nor  in  not  having  a  man 
stationed  upon  the  train  as  a  look-out,  to  give  notice  of  its 
approach,  nor  of  negligence  in  any  other  respect  than  those 
just  pointed  out. 


118  W.,  St.  L.  &  P.  Ky.  Co.  v.  Coble. 

Opinion  of  the  Court. 

The  evidence  shows  that  appellee,  who  is  a  married  woman 
and  who  lives  with  her  family  a  few  miles  north-east  of  De- 
catur, on  the  morning  of  November  1,  1881,  in  company  with 
her  husband,  went  to  Decatur  to  trade.  They  traveled  in  a 
spring  wagon,  drawn  by  a  pair  of  horses,  which  were  driven 
by  her  husband.  Their  way,  after  entering  the  city  limits, 
led  along  Broadway  street,  which  runs  north  and  south,  and 
crosses  appellant's  line  of  railway  some  distance  west  of  its 
depot.  Appellant  has  four  tracks  crossing  this  street,  east 
and  west, — one  main  track,  and  the  other  three  side-tracks 
for  switching  cars.  Appellee  and  her  husband  having  com- 
pleted their  trading,  started  homeward,  traveling  northwardly 
along  the  line  of  Broadway  until  they  came  to  the  crossing 
of  appellant's  road.  Their  horses  had  partially  crossed  the 
tracks,  when,  becoming  frightened  by  the  noise  and  advanc- 
ing of  an  engine  and  cars,  they  started  quickly,  reared,  and 
plunged  to  the  eastward,  and  then,  being  restrained,  they 
backed,  and  suddenly  turned  to  the  westward,  throwing  the 
wagon  into  a  lock  or  cramp,  and  thereby  appellee  was  either 
thrown  from  the  wagon,  or  so  frightened  that  she  jumped 
therefrom  to  save  herself.  She  fell  upon  the  planking  be- 
tween the  railway  tracks,  and  was  seriously  and  permanently 
injured,  the  short  ligaments  in  the  right  knee-joint  that  hold 
the  parts  of  the  joint  together,  being  torn  asunder.  There 
was  a  building  on  the  west  side  of  the  street  and  south  side 
of  the  railroad  right  of  way,  flush  with  the  street  on  one  side 
and  with  the  railroad  track  on  the  other,  and  another  building 
on  the  opposite  side  of  the  street,  together  with  other  obstruc- 
tions, thus  cutting  off  a  view  of  the  railroad  track  in  either 
direction  until  within  a  very  short  distance  of  the  tracks 
themselves.  It  is  in  dispute,  by  the  evidence,  whether  cars 
were  standing  on  the  tracks,  projecting  into  the  street;  on 
what  tracks  were  the  engine  and  cars  by  which  the  team  was 
frightened ;  whether  that  engine  and  cars  ran  across  the  street 
rapidly,  or  stopped  before  coming  to  it,  and  whether  any,  and 
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what,  signals  were  given.  It  was  in  proof  that  Broadway 
street  is  considerably  traveled,  and  that  it  is  one  of  the  thor- 
oughfares of  the  city. , 

The  court,  at  the  instance  of  appellee,  gave  the  following 
among  other  instructions  to  the  jury : 

"Eailroad  companies,  in  operating  their  trains  and  engines, 
must  be  held,  in  crossing  public  highways  and  thoroughfares, 
so  to  regulate  the  speed  of  their  trains,  and  to  give  such  sig- 
nals to  persons  crossing,  that  all  may  be  apprised  of  the 
danger  of  crossing  the  railroad  track ;  and  they  should  keep 
a  lookout,  so  as  to  see,  and  as  far  as  possible  prevent  injury 
to  others  exercising  their  legal  rights.  A  failure  of  any  of 
these  duties,  when  injury  occurs  because  of  such  failure, 
renders  them  liable  for  injuries  inflicted  and  for  wrongs  re- 
sulting from  the  omission,  provided  the  person  injured  has 
used  all  reasonable  precautions  to  avoid  such  injury." 

This  was  error.  The  requirement  that  appellant  should 
give  "such  signals  to  persons  crossing  that  all  may  be  ap- 
prised of  the  danger  of  crossing  the  railroad  track, "  is  con- 
demned in  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Dougherty,  110  111.  521,  Peoria,  Pekin  and  Jacksonville  Rail- 
road Co.  v.  Siltman,  67  id.  72,  and  Chicago  and  Alton  Railroad 
Co.  v.  Robinson,  106  id.  142.  Moreover,  it  must  be  obvious, 
since  the  object  of  written  pleadings  is  to  apprise  the  defend- 
ant of  the  ground  of  action  on  which  the  plaintiff  relies,  and 
thereby  afford  him  an  opportunity  to  meet  that  specific  ground, 
it  can  not  be  admissible  that  one  ground  of  negligence  be  al- 
leged and  a  recovery  be  had  upon  another  and  distinct  ground. 
We  have  seen,  here,  that  no  allegation  bases  appellee's  right 
to  recover  on  account  of  the  failure  of  appellant  to  place  a 
person  to  keep  a  lookout,  on  the  train,  nor  on  the  ground  of  a 
failure  to  keep  a  flagman  at  the  crossing  to  warn  persons  of 
the  approach  of  trains ;  yet  the  jury  are  told,  by  this  instruc- 
tion, that  appellant  was  to  give  "signals  to  persons  crossing," 
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and  "keep  a  lookout,  so  as  to  see,  and  as  far  as  possible  pre- 
vent injury  to  others."  What  "signals"  were  to  be  given,  and 
in  what  manner  such  "lookout"  was  to  be  kept,  the  jury  were 
not  informed,  further  than  that  they  were  to  be  such  that  all 
might  be  apprised  of  the  danger  of  the  crossing,  and  that  the 
"lookout"  was  to  be  such  as  to  see,  and  as  far  as  possible 
prevent  injury  to  others.  With  these  ends  in  view,  the  jury 
are  left  to  be  judges  of  what  shall  be  the  "signals"  and  the 
"lookout." 

But  counsel  insist  that  the  instruction  must  be  construed 
with  reference  to  the  case  actually  being  tried.  The  difficulty 
is,  the  instruction  directs  the  minds  of  the  jury  away  from 
the  case  actually  being  tried,  and  allows  them  to  find  the 
appellant  guilty  of  negligence  on  a  ground  not  charged  in 
the  declaration.  It  can  not  be  said  it  is  impossible,  or  even 
unreasonable,  that  they  could  have  so  found,  for  there  was 
no  evidence  offered, — and,  under  the  pleadings,  there  need 
have  been  none, — either  that  there  was  a  flagman  at  the 
crossing,  or  a  person  placed  on  the  rear  end  of  the  train  to 
keep  a  lookout,  and  the  instruction  authorized  the  jury  to 
find  that  the  omission  of  these  was  negligence. 

In  another  instruction  given  at  the  instance  of  appellee, 
there  is  an  explanation,  which  is  not  objectionable,  of  the 
word  "lookout, "  as  used  in  that  instruction ;  but  it  applies 
to  that  instruction  only,  and  does  not  profess  to  apply  to  or 
modify  this,  which,  on  its  face,  assumes  to  be  the  complete 
statement  of  a  cause  of  action. 

The  other  objections  urged  by  counsel  for  appellant  we 
deem  untenable,  but  for  the  error  in  giving  this  instruction 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  T.  Davis 

v. 

Stephen  Gossnell  et  at. 

Filed  at  ML  Vernon  January  22,  1885. 

1.  Tax  title — notice  to  owner  before  taking  deed.  The  law  makes  it 
a  prerequisite  to  the  validity  of  a  tax  deed,  when  sought  to  be  relied  on  as 
evidence  of  title,  that  an  affidavit  shall  be  made  of  the  service  upon  the  occu- 
pant of  the  land,  of  notice  of  the  sale,  and  when  the  time  of  redemption  will 
expire. 

2.  Same — sufficiency  of  affidavit  to  authorize  a  tax  deed.  The  consti- 
tution requires  the  service  of  notice  of  a  tax  sale  and  when  the  time  of  redemp- 
tion will  expire,  upon  the  occupant  of  the  land,  to  be  a  personal  service,  and 
the  statute  requires  the  affidavit  of  service  to  state  particularly  the  facts  relied 
on  as  a  compliance  with  the  constitution.  A  failure  to  state  the  mode  of 
service  and  the  facts  relied  on  as  showing  a  service,  is  a  fatal  defect,  and 
renders  a  tax  deed  made  under  it  invalid. 

Writ  op  Error  to  the  Circuit  Court  of  Williamson  county ; 
the  Hon.  D.  M.  Browning,  Judge,  presiding. 

Mr.  W.  W.  Clemens,  for  the  plaintiff  in  error : 
Formal  criticisms  not  affecting  the  substantial  rights  of 
the  tax-payers,  are  measurably  ignored.  Buck  v.  People,  78 
111.  562;  Beers  v.  People,  83  id.  492;  Purrington  v.  People, 
79  id.  13 ;  Thatcher  v.  People,  id.  601 ;  Fisher  v.  People,  84 
id.  495 ;   Chiniquy  v.  People,  78  id.  573. 

The  uncertain  description  in  the  deed  as  to  one  piece  of 
the  land  is  made  good  by  parol  evidence.  Law  v.  People,  80 
111.  269 ;  Fowler  v.  People,  93  id.  117 ;  Colcord  v.  Alexander, 
67  id.  583 ;  3  Washburn  on  Eeal  Prop.  407 ;  Law  v.  People, 
84  111.  142. 

Mr.  A.  D.  Duff,  for  the  defendants  in  error : 
The  notice  of  the  tax  purchase  served  on  Gossnell,  offered 
in  evidence,  is  insufficient,  under  section  5,  article  9,  of  the 
constitution,  and  section  216,  chapter  120,  of  the  Ke vised 
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Statutes,  amended  in  1879.  This  notice  is  to  Gossnell  alone, 
and  the  words,  "and  all  others  interested,"  added  after  his 
name,  are  merely  surplusage.  If  the  parties  interested  are 
known,  they  must  be  named  in  the  notice.  If  not  known, 
they  should  be  notified  as  "unknown  owners." 

The  affidavit  of  Holland,  required  by  section  217,  is  not  in 
compliance  with  the  law.  Section  216  required  him,  if  the 
owner  or  party  interested  in  said  land  was  not  known  to  him, 
then  to  make  diligent  inquiry  for  them, — and  this  is  one  of  the 
essential  facts  that  should  appear  in  this  affidavit.  Yet  there 
is  not  a  word  in  it  showing  that  he  ever  made  any  inquiry  as 
to  the  owner  or  parties  interested  in  the  land.  It  is  stated 
in  this  affidavit  that  Moulton  &  Co.  could  not  be  found  in  the 
county,  after  diligent  inquiry,  but  it  is  not  shown  that  such 
inquiry  was  made  as  to  the  owners  and  parties  interested. 

The  affidavit  of  Holland  is  wholly  defective,  in  not  showing 
how  it  was  served.  No  court  can  determine  whether  this 
notice  was  served  by  sending  it  through  the  mail,  by  news- 
paper, by  leaving  a  copy,  or  otherwise.  The  service  upon 
the  occupant  must  be  personal  service.  This  is  not  an  open 
question  in  this  court.  Price  v.  England,  109  111.  395,  seems 
to  be  decisive  of  this  question.  There  was  some  attempt 
made,  on  the  trial  below,  to  show  some  additional  fact  con- 
nected with  this  notice,  by  the  parol  evidence  of  the  occupant 
defendant.  But  I  insist  that  these  tax  deeds  being,  under 
the  constitution  and  law,  based  on  the  affidavit,  they  must 
stand  or  fall  by  the  affidavit  as  it  appears  upon  its  face, — that 
no  evidence  can  be  heard  either  to  contradict,  bolster  up  or 
explain  its  contents.     Klokke  v.  Stanley,  109  111.  192. 

Per  Curiam  :  The  plaintiff's  claim  of  title  is  under  a  tax 
deed.  The  law  makes  it  a  prerequisite  of  such  a  deed  that 
an  affidavit  should  have  been  made  of  the  service  upon  the 
occupant  of  the  land  sold  for  taxes,  of  notice  of  the  sale,  and 
when  the  time  of  redemption  will  expire.     The  affidavit  in 
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this  case  states  merely  that  the  affiant  did  serve  a  partly 
written  and  partly  printed  notice  of  the  purchase  on  the  occu- 
pant, without  stating  the  manner  of  the  service.  The  con- 
stitution requires  the  service  to  be  personal  service.  The 
statute  requires  that  the  affidavit  shall  state  particularly  the 
facts  relied  on  as  compliance  with  the  condition  of  service  of 
notice.  It  is  a  fatal  defect  in  the  affidavit,  and  consequently 
to  the  validity  of  the  tax  deed,  that  the  affidavit  fails  to  show 
the  mode  of  service, — does  not  state  particularly  the  facts 
relied  on  as  constituting  service,  so  that  the  court  may  see 
that  the  service  was  such  as  is  required  by  law.  This  precise 
point  was  so  adjudged  in  Price  v.  England,  109  111.  395,  and 
the  decision  in  that  case  must  control  here. 
The  judgment  for  defendants  must  be  affirmed. 

Judgment  affirmed. 


Henry  T.  Digby 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  ML  Vernon  January  22,  1885. 

Evidence — dying  declarations.    Upon  the  trial  of  a  person  on  the  charge 

of  murder,  it  appeared  that  the  deceased,  some  days  before  his  death  from 
the  wound  he  had  received,  made  a  statement  to  the  effect  that  the  defendant 
shot  him.  The  preliminary  proof  to  the  court  showed  that  at  the  time  of 
making  the  statement  the  deceased  had  not  been  informed  by  his  plrysician 
or  any  one  else  that  his  wound  was  mortal,  though  he  said  at  the  time  he 
would  not  live  three  days.  It  further  appeared  that  he  made  no  preparation 
of  any  kind  in  view  of  death,  often  used  profane  language,  and  spoke  about 
being  able  to  resume  business  and  of  getting  married  in  a  few  days:  Held, 
that  the  statement  of  the  deceased  was  not  admissible  as  a  dying  declaration, 
it  not  appearing  it  was  made  in  view  of  impending  death,  and  under  the 
sanction  of  a  moral  sense  of  certain  and  just  retribution. 

Writ  of  Error  to  the  Circuit  Court  of  Hamilton  county ; 
the  Hon.  M.  C.  Crawford,  Judge,  presiding. 
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Mr.  T.  B.  Stelle,  for  the  plaintiff  in  error : 

As  to  the  admissibility  of  dying  declarations,  in  general, 
see  Starkey  v.  People,  17  111.  17. 

It  is  not  the  province  of  the  court,  in  a  criminal  case,  to 
express  an  opinion  upon  the  facts,  whether  orally  or  during 
the  progress  of  the  trial,  or  in  the  form  of  instructions.  Wey- 
rich  v.  People,  89  111.  90 ;  Bond  v.  People,  39  id.  26. 

The  court,  by  its  instructions,  swept  away  the  issues,  and 
told  the  jury  "that  the  dying  declarations  of  the  deceased 
*  *  *  are  proper  for  your  consideration,  and  in  passing 
upon  their  weight  or  value,  you  have  a  right  to  take  into  con- 
sideration all  the  facts  and  circumstances  surrounding  the 
deceased,  so  far  as  presented  by  the  evidence." 

Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  for  murder.  It  was  claimed  on 
behalf  of  the  People  that  in  the  night  of  October  18,  1878, 
Henry  T.  Digby,  the  plaintiff  in  error,  attempted  to  rob  one 
John  Sinclair,  who  was  sleeping  in  a  room  at  the  house  of 
John  Digby,  and  that  while  engaged  in  the  effort  to  commit 
the  robbery,  plaintiff  in  error  shot  and  mortally  wounded 
Sinclair,  who,  in  a  few  days  thereafter,  from  the  effects  of  the 
wound  received,  died.  At  the  September  term,  1879,  of  the 
circuit  court  of  Hamilton  county,  the  plaintiff  in  error  was 
tried,  and  found  guilty,  and  his  term  of  imprisonment  was 
fixed,  in  the  penitentiary,  at  fourteen  years,  by  the  jury.  The 
court  overruled  a  motion  for  a  new  trial,  and  rendered  judg- 
ment on  the  verdict.  To  reverse  the  judgment,  this  writ  of 
error  was  sued  out,  September  30,  1884. 

Upon  an  examination  of  the  evidence  introduced  by  the 
People  to  establish  the  guilt  of  the  defendant,  we  find  no  evi- 
dence in  the  record  which  can  be  regarded  as  sufficient  to 
sustain  the  verdict  of  the  jury,  aside  from  the  declarations  of 
Sinclair,  made  in  the  presence  and  hearing  of  Dr.  Bullard. 
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It  therefore  becomes  an  important  question  whether  those 
declarations  were  proper  and  legal  evidence  for  the  consider- 
ation of  the  jury  in  passing  upon  the  guilt  or  innocence  of 
the  defendant. 

Dr.  Bullard,  who  was  called  as  a  witness  for  the  People, 
over  the  objection  of  the  defendant,  testified  to  the  declara- 
tions of  the  deceased,  as  follows  :  "I  saw  deceased  twice  after 
he  was  shot.  On  Saturday  afternoon,  after  he  was  shot,  I 
saw  him.  He  knew  me.  I  asked  him  if  he  had  any  idea  who 
shot  him,  and  he  said,  'The  man  who  shot  me  wears  a  pair 
of  shop-made  boots.'  I  said  I  hoped  it  was  not  a  fatal  shot, 
and  tried  to  encourage  him.  He  made  no  reply.  Again,  on 
Monday,  about  two  or  three  o'clock  in  the  afternoon,  I  saw 
deceased.  He  knew  me.  He  said  he  felt  mighty  bad.  I  told 
him  I  hoped  it  was  not  a  fatal  shot,  and  that  I  hoped  he 
would  get  well.  He  said,  'No;  I'll  not  live  three  days.'  I 
asked  him  if  he  knew  who  shot  him.  He  said  he  did, — that 
it  was  Henry  Digby.  He  gave  no  reason  for  thinking  it  was 
Henry  Digby.     He  spoke  fluently. " 

As  a  general  rule,  hearsay  evidence  is  not  admissible,  but 
an  exception  to  the  general  rule  is  found  in  case  of  dying 
declarations,  on  the  trial  of  a  defendant  on  an  indictment  of 
this  character.  Before  the  court  admitted  the  declarations, 
evidence  was  heard  by  the  court  for  the  purpose  of  ascertain- 
ing whether  such  declarations  could  be  regarded  as  the  dying 
declarations  of  Sinclair.  From  this  evidence,  it  nowhere 
appears  that  Sinclair  had  ever  been  advised  by  his  physicians, 
or  by  any  other  person,  that  his  wound  was  mortal,  and  that 
he  could  not  recover.  Nor  does  the  evidence,  when  fairly 
considered,  establish  the  fact  that  Sinclair  believed  he  would 
not  recover.  It  is  true  that  some  of  the  witnesses  state  that 
he  said  Jae  could  not  get  well,  but  others  who  were  with  him 
constantly,  testify  the  other  way.  Eichard  Sinclair,  who  was 
called  on  behalf  of  the  People,  testified :  "I  was  with  him 
nearly  all  the  time.     I  never  heard  him  express  himself  about 
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living  or  dying.  We  were  in  business  together.  He  never 
talked  about  any  disposition  of  bis  property  or  business." 
Blades,  who  testified  for  the  People,  said  Sinclair  "swore 
about  being  waked  up.  He  never  said  anything  about  busi- 
ness, religion  or  dying. "  Elizabeth  Merrill  testified :  "I  was 
with  deceased  every  day,  after  he  was  shot,  until  he  died.  He 
was  anxious  about  his  medicines,  and  wanted  to  take  them 
regularly.  He  said  several  times  he  wished  he  knew  the  God 
damned  man  that  shot  him.  He  asked  Eliza  when  she  and 
her  mother  were  going  to  town  to  get  her  things.  He  told 
me,  on  Tuesday  night,  that  he  would  be  able  for  he  and  Eliza 
to  get  married  by  next  Sunday,  He  said  he  was  better.  He 
said,  Tuesday  night,  he  would  give  $100  or  $50  to  know  the 
damned  man  who  shot  him.  He  always  told  me  he  was  get- 
ting better,  until  Tuesday  night."  Sarah  Downing,  called 
for  defendant,  testified :  "I  saw  deceased  on  Tuesday  before 
he  died.  I  asked  him  how  he  was.  He  said  if  he  kept  on 
getting  better  he  would  start  the  factory  on  next  Monday. " 
Eliza  Digby,  also  for  defendant,  testified :  "I  am  the  sister 
of  defendant,  and  was  with  deceased  nearly  all  the  time,  after 
he  was  shot.  Deceased  and  I  were  engaged  to  be  married, 
and  he  wanted  to  know  when  I  was  going  to  town  to  get  my 
clothes  to  be  married  in.  He  told  me  several  times  he  was 
better.  I  heard  him  swear.  He  said,  'God  damn  it.'  I  waited 
on  him  and  nursed  him."  On  cross-examination  this  witness 
stated  "deceased  said  he  thought  he  would  get  up  by  next 
Sunday."  Several  witnesses  also  testified  to  repeated  acts 
of  swearing  by  Sinclair  during  his  illness,  but  a  statement  of 
the  language  used  will  serve  no  useful  purpose  here. 

When  due  weight  is  given  to  all  the  evidence  introduced 
before  the  court,  does  the  testimony  of  Dr.  Bullard  fall  within 
what  is  known  in  law  as  dying  declarations  ?  It  is  said  in 
1  Greanleaf  on  Evidence,  sec.  156:  "The  general  principle 
on  which  this  species  of  evidence  is  admitted  was  stated  by 
Lord  Chief  Baron  Eyre  to  be  this :     That  they  are  declara- 
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tions  made  in  extremity,  when  the  party  is  at  the  point  of 
death,  and  when  every  hope  of  this  world  is  gone ;  when  every 
motive  to  falsehood  is  silenced,  and  the  mind  is  induced,  by 
the  most  powerful  considerations,  to  speak  the  truth.  A  situ- 
ation so  solemn  and  so  awful  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a 
positive  oath  in  a  court  of  justice."  In  Starkey  v.  People,  17 
111.  17,  this  court,  in  considering  this  class  of  evidence,  said : 
"Dying  declarations  are  therefore  such  as  are  made  by  the 
party,  relating  to  the  facts  of  the  injury  of  which  he  after- 
wards dies,  under  the  fixed  belief  and  moral  conviction  that 
his  death  is  impending,  and  certain  to  follow  almost  imme- 
diately, without  opportunity  for  repentance,  and  in  the  ab- 
sence of  all  hope  of  avoidance, — when  he  has  despaired  of  life, 
and  looks  to  death  as  inevitable  and  at  hand." 

Were  the  declarations  in  question  made  in  extremity  ?  Was 
deceased  at  the  point  of  death,  and  all  hope  of  life  gone,  and 
death  expected  to  follow  at  once  ?  The  record  discloses  no 
such  case.  It  is  true  that  the  deceased  stated  that  he  would 
not  live  three  days ;  but  this,  when  considered  in  connection 
with  the  other  evidence  on  the  subject,  is  not  enough  to  bring 
the  evidence  within  the  rule  laid  down  in  the  authorities  here- 
tofore cited.  Again,  the  physicians  who  were  attending  the 
deceased  had  never  informed  him  that  his  wound  was  a  dan- 
gerous one,  and  likely  to  produce  death,  nor  had  his  friends 
so  advised  him.  Nor  had  the  deceased  made  any  prepara- 
tion for  death,  spiritually  or  otherwise,  as  he  probably  would 
have  done  had  he  supposed  death  was  near  at  hand.  He,  as 
appears,  was  in  business,  and  had  property,  but  he  made  no 
effort  whatever  to  settle  his  business  affairs  or  make  dispo- 
sition of  his  property,  as  he  probably  would  have  done  had 
he  anticipated  that  his  life  was  about  to  terminate.  On  the 
other  hand,  he  talked  of  his  business  as  a  man  would  who 
expected  soon  to  be  able  to  take  charge  of  his  affairs  again. 
In  view  of  these  facts,  which  were  before  the  court  when  the 
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evidence  was  offered,  we  are  of  opinion  that  it  can  not  be 
regarded  as  the  dying  declarations  of  the  deceased. 

It  will  be  remembered  that  evidence  known  as  dying  decla- 
rations is  hearsay  in  its  character.  The  accused  has  not  the 
right  to  meet  the  witness  who  accuses  him,  face  to  face.  He 
is  deprived  of  the  right  of  cross-examination, — one  of  the 
greatest  tests  of  truth  in  the  trial  of  a  crime.  The  evidence 
is  not  given  under  the  sanctity  of  an  oath.  But  while  these 
safeguards,  which  are  thrown  around  ordinary  evidence  for  the 
purpose  of  preventing  falsehood,  can  not  be  applied  to  dying 
declarations,  still  there  is  one  element, — one  check, — which 
can  not  be  dispensed  with,  and  that  is,  that  the  declarations, 
as  declared  in  Starkey  v.  People,  must  be  made  in  view  of 
impending  death,  and  under  the  sanction  of  a  moral  sense 
of  certain  and  just  retribution.  The  declarations  read  in 
evidence  were  not  made  under  such  circumstances,  and  we 
do  not  think  they  were  admissible  in  evidence  against  the 
defendant. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 


Daniel  C.  Lynn 
v. 

Caleb  M.  Lyerle. 

Filed  at  ML  Vernon  January  22,  1885. 

1.  Specific  performance — as  to  promise  to  pay  purchase  money  under 
new  agreement  after  prior  transaction  set  aside  as  in  fraud  of  creditors. 
The  owner  of  a  tract  of  land  conveyed  the  same  to  his  son-in-law  for  $1200, 
taking  five  promissory  notes,  of  $200  each,  from  the  grantee,  one  to  each  of 
the  grantor's  five  daughters,  the  other  $200  being  the  grantee's  wife's  share 
of  the  purchase  money.  The  conveyance  was  set  aside  at  the  instance  of 
creditors  of  the  grantor,  and  the  notes  given  for  the  purchase  money  ordered 
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to  be  surrendered  and  cancelled,  which  was  done,  except  as  to  one  note  which 
had  been  paid.  After  the  land  was  advertised  for  sale  in  the  interest  of  the 
creditors,  the  grantor  agreed  to  discharge  the  judgments  and  the  lien  on  the 
land,  and  did  so  upon  the  agreement  of  the  grantee  to  pay  him  $1200,  which 
he  afterward  refused  to  do,  or  give  his  notes  for  the  price:  Held,  that  a  court 
of  equity  would  compel  him  to  pay  the  sum  really  due  from  him;  and  that 
he  could  not  defeat  a  suit  in  which  relief  was  sought  in  that  regard,  on  th<> 
alleged  ground  the  conveyance  was  originally  made  to  defraud  creditors. 

2.  Chan ceky— practice — omission  to  make  formal  disposition  of  in- 
'unction  in  decree.  On  bill  to  compel  the  purchaser  of  land  to  specifically 
perform  his  contract,  the  court,  in  decreeing  that  he  pay  the  sum  agreed  to  be 
paid,  and  making  it  a  lien  on  the  premises,  made  no  disposition  of  an  injunc- 
tion previously  granted  restraining  him  from  cutting  and  selling  timber  from 
the  land:  Held,  no  error,  as  the  decree  fixed  the  rights  of  the  parties,  and 
when  the  defendant  should  execute  the  decree  the  injunction  would  fall  or 
sease  to  hold  good. 

3.  Attorney  at  law — privileged  communications.  Where  two  parties 
go  together  to  an  attorney,  and  make  statements  to  him  in  the  presence  of 
each  other,  such  statements  are  not  confidential  communications  intended  to 
be  withheld  from  the  opposite  party,  and  there  is  no  error  in  permitting  the 
attorney  to  testify  thereto  in  a  suit  between  the  parties  relating  to  the  subject 
matter  of  such  communications. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Union 
county;  the  Hon.  Daniel  M.  Browning,  Judge,  presiding. 

Mr.  W.  C.  Moreland,  and  Messrs.  Inscore  &  Maxey,  for 
the  appellant: 

The  court  erred  in  permitting  W.  S.  Day  to  testify  as  a 
witness,  because  he  testified  that  he  was  acting  as  attorney 
for  each  of  the  parties  to  the  suit  when  their  statements  were 
made  to  him.  Granger  v.  Warrington,  3  Gilm.  299 ;  People 
v.  Barker,  56  111.  299 ;   Dietrich  v.  Mitchell,  43  id.  40. 

There  never  was  but  one  contract  entered  into  between  the 
parties  for  this  land,  and  that  was  when  the  deed  was  made, 
in  1880.  By  that  contract  appellant  was  to  pay,  not  to 
appellee,  but  to  his  daughters,  $1000,— $200  of  which  has 
been  paid,  and  a  part  of  the  remainder  is  not  due.  While 
this  contract  was  fraudulent  as  to  creditors,  it  was  good 
9—113  III. 
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inter  partes,  Harmon  v.  Harmon,  63  111.  512 ;  Ward  v.  Enders, 
29  id.  519;  Campbell  v.  Whitson,  68  id.  240;  Bott  v.  Rogers, 
3  Paige,  154. 

A  court  of  equity  will  not  aid  in  the  enforcement  of  fraudu- 
lent contracts,  but  will  leave  the  parties  in  the  same  position 
hiinds  them.  Crosier  v.  Acer,  7  Paige's  Ch.  137;  Miller  v. 
Markle,  21  111.  152;  Harmon  v.  Harmon,  63  id.  512. 

Mr.  M.  C.  Crawford,  for  the  appellee : 

This  transfer  was  not  set  aside  because  of  fraud  in  fact, 
but  for  the  reason  that  there  was  no  valuable  consideration 
moving  from  the  daughters  of  appellee  to  him  for  said  land ; 
and  as  the  law  requires  that  a  man  shall  be  just  before  he  is 
generous,  the  transfer  was  declared  to  be  fraudulent,  in  law, 
as  to  creditors. 

The  transfer  was  made  in  good  faith,  and  for  a  lawful  pur- 
pose, and  therefore  does  not  antagonize  the  principle  laid 
down  in  Harmon  v.  Harmon,  63  111.  512,  Ward  v.  Enders,  29' 
id.  519,  and  Campbell  v.  Whitson,  68  id.  240. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  facts  of  this  case  are,  as  we  gather  them,  that  about  the- 
17th  day  of  May,  1880,  appellee,  Caleb  M.  Lyerle,  conveyed 
certain  land  (out  of  which  transaction  this  controversy  arises) 
to  appellant,  Daniel  C.  Lynn,  for  the  consideration  of  $1200. 
No  money  was  paid  to  appellee,  but  appellant  gave  his  notes,. 
due  in  five  annual  payments,  to  five  of  appellee's  daughters, 
for  the  aggregate  sum  of  $200  to  each  daughter,  and  the 
remaining  $200  was  to  appellant's  wife,  who  was  another 
daughter.  The  transaction,  it  is  claimed,  was  intended  as  a 
gift  or  distribution  of  this  property  among  appellee's  children. 
On  the  other  hand,  it  is  insisted  that  it  was  intended  to  de- 
fraud his  creditors.  It  appears  that  appellee  was,  at  the 
time  of  the  transaction,  surety  for  one  Morgan,  to  C.  and  G» 
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Cooper  &  Co.,  and  the  Harrison  Machine  Works,  for  different 
sums ;  that  Morgan  proved  to  be  insolvent,  on  the  rendition 
of  judgments  against  him ;  that  Cooper  &  Co.,  and  the  ma- 
chine works,  filed  a  bill  to  set  aside  that  conveyance  as  fraud- 
ulent as  against  creditors.  On  a  hearing,  it  was  set  aside, 
and  the  land  decreed  to  be  sold  to  satisfy  their  judgments, 
and  the  notes  given  by  appellant  were  ordered  to  be  cancelled. 
After  the  rendition  of  the  decree,  and  the  land  being  adver- 
tised for  sale,  it  was  arranged  between  appellant  and  appellee 
that  the  latter  should  raise  the  money  and  pay  off  the  judg- 
ments, and  appellant  would  purchase  the  land  for  $1200. 
When  appellee  had  raised  the  money  and  paid  off  the  judg- 
ments, appellant  refused  to  make  payment,  give  his  notes,  or 
proceed  to  perform  his  part  of  the  agreement.  He  only  paid 
$50  under  this  contract.  On  a  hearing,  the  circuit  court 
granted  the  relief  sought,  found  the  amount  due  to  be  $1003, 
decreed  its  payment,  and  in  default  thereof  that  the  land  be 
sold  for  the  payment  of  that  sum.  From  that  decree  defend- 
ant appeals,  and  assigns  various  errors. 

The  abstract  is  wholly  unintelligible,  as  it  furnishes  none 
of  the  pleadings,  or  even  a  statement  as  to  the  nature  or  pur- 
pose of  the  bill  or  the  character  of  the  defence,  nor  does  it 
set  out  the  substance  of  the  evidence.  We  have,  however, 
endeavored  to  obtain  the  facts,  and  believe  we  have  done  so. 

It  is  claimed  that  the  first  sale  to  appellant  was  in  fraud 
of  appellee's  creditors,  and  for  that  reason  appellee  is  not 
entitled  to  relief ;  that  as  between  the  parties  the  transaction 
was  binding,  but  void  as  to  creditors ;  that  when  the  deed  was 
declared  to  be  void  as  to  creditors,  the  title  still  remained  in 
appellant,  subject  to  the  lien  of  the  judgment  against  appellee 
and  in  favor  of  the  creditors ;  that  appellant  had  only  to  pay 
the  judgments  and  costs  of  the  proceeding,  to  perfect  his  title. 
This  is  no  doubt  true,  but  he  did  not  pay  the  judgments  and 
costs,  or  any  portion  of  that  sum  but  $50.  His  notes  to  his 
sisters-in-law  had  been  surrendered  and  cancelled  under  the 
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decree,  and  he  was  thereby  relieved  from  that  liability.  Ap- 
pellee, his  father-in-law,  paid  off  these  judgments  and  costs, 
and  relieved  the  land  from  all  liens.  Of  this  there  is  no  dis- 
pute. And  to  permit  appellant  to  escape  his  liability  to  pay 
his  wife's  sisters,  or  to  repay  appellee  for  money  advanced 
to  save  the  land,  would  be  monstrous  injustice,  that  should 
receive  the  sanction  of  no  court  of  justice.  To  sustain  the 
title,  freed  from  all  liability  or  lien,  under  the  circumstances 
of  the  case,  would  be  to  aid  in  a  most  iniquitous  and  unblush- 
ing fraud.  If  appellant  seeks  to  hold  the  land,  every  principle 
of  justice  and  fair  dealing  requires  that  he  should  pay  for  it. 
He  has  no  equitable  or  moral  claim  to  have  appellee's  land 
without  paying  a  consideration.  Appellee  claims  that  he 
paid  the  money  to  relieve  the  property,  under  an  agreement 
that  appellant  would  hold  the  title  and  refund  the  money 
paid  to  relieve  it  from  the  lien  of  the  creditors'  judgments 
and  to  prevent  the  sale  of  the  land.  This  appellant  denies, 
but  gives  no  explanation  of  the  reason  why  appellee  paid  the 
money  to  relieve  the  title.  Had  it  been  the  understanding 
that  appellee  should  pay  the  money  that  the  title  might  re- 
main in  appellant  without  further  cost  to  him,  he  would  have 
shown  and  proved  the  arrangement  and  its  terms.  It  would 
be  incredible  to  suppose  that  had  there  been  such  an  arrange- 
ment, appellant  would  not  have  set  it  up  and  relied  on  it  as 
a  defence.  Had  appellant  paid  for  the  land  at  the  time  the 
land  was  conveyed  to  him,  or  afterwards,  as  between  him  and 
appellee  he  would  have  had  equities  appealing  strongly  for 
protection ;  but  he  only  agreed  to  pay  appellee's  daughters 
in  installments,  on  long  time,  and  he  was  relieved  of  that  by 
the  cancellation  of  his  notes  by  the  decree  of  the  court. 

From  the  inherent  nature  of  the  transaction,  we  are  im- 
pelled to  believe  that  when  appellee  advanced  the  money  to 
relieve  the  land  from  the  lien  of  the  judgments,  there  must 
have  been  an  understanding  that  he  was  to  be  reimbursed, 
or  the  land  reconveyed  to  him.     It  is  wholly  improbable  that 
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appellee  should  have  raised  the  money,  paid  off  the  liens, 
and  relieved  the  property,  without  some  arrangement  with 
appellant  in  regard  to  the  transaction.  We  must  therefore 
believe  appellee's  version  of  the  arrangement.  Moreover,  he 
is  strongly  corroborated  by  Day.  The  latter  testifies  that 
they  were  in  his  office  before  the  money  was  paid  to  prevent 
the  sale  of  land,  and  were  endeavoring  to  agree  upon  terms 
between  themselves,  and  asked  his  opinion  as  to  several  items 
to  be  allowed  appellant,  and  that  he  said  he  should  be  allowed 
the  $200  paid  to  Mrs.  Davis,  and  should  be  allowed  attorney's 
fees  paid  by  him  in  defending  the  chancery  suits  to  subject 
the  land  to  the  payment  of  the  judgments  in  favor  of  Cooper 
&  Co.,  and  the  machine  works.  Although  he  says  he  heard 
no  contract  made,  they  were  arranging  the  terms  on  which 
the  money  was  to  be  paid  to  redeem,  and  appellant  advanced 
$50  for  the  purpose,  and  appellee  the  balance.  This  strongly 
corroborates  appellee's  evidence.  If  there  was  no  agreement 
as  to  the  price  appellant  was  to  pay,  why  ask  Day  what 
allowances  should  be  made  to  appellant?  If  there  was  no 
such  agreement,  why  ask  such  questions?  If  there  was  no 
understanding  that  the  land  was  to  be  taken  by  appellant  at 
a  given  price,  then  such  questions  are  wholly  meaningless. 
Nor  does  appellant,  in  his  testimony,  attempt  to  explain  why 
these  questions  were  asked.  If  for  another  purpose,  he  would 
have  been  more  than  willing  to  have  given  the  explanation 
when  he  was  on  the  stand.  His  failure  to  do  so  is  strongly 
corroborative  of  appellee's  evidence. 

Appellee  testified  that  appellant  agreed  to  take  the  land,  if 
he  would  redeem  it  from  the  liens,  at  $1200,  but  he  was  to 
retain  $200.  This,  he  says,  was  intended  to  cover  the  sum 
he  had  previously  given  to  appellant's  wife  in  a  reduction  of 
the  price  of  the  land.  He  swears  that  appellant  agreed  to 
take  it,  and  was  to  pay  $200  down  when  the  judgments  were 
satisfied,  and  he  paid  $50.  Day  testified  that  this  payment 
was  made.     It  is  urged  that  Day  being  the  attorney  of  both 
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parties  when  they  consulted  him,  the  court  erred  in  admitting 
his  evidence,  and  the  cases  of  Granger  v.  Warrington,  3  Gilm. 
299,  People  v.  Barker,  56  111.  299,  and  Dietrich  v.  Mitchell, 
43  id.  40,  are  referred  to  as  supporting  the  objection.  The 
cases  are  not  in  point,  nor  do  they  have  any  bearing  in  favor 
of  appellant.  They  assert  the  general  rule  that  communica- 
tions made  by  a  client  to  his  attorney  in  reference  to  his  case, 
are  privileged,  and  can  not  be  testified  to  by  the  attorney. 
But  here  both  parties  were  present,  and  what  each  said  was 
communicated  to  the  other,  as  well  as  to  the  attorney.  They 
were  not  secret,  and  designed  to  be  withheld  from  the  opposite 
party.  The  reason  for  the  rule  is,  that  the  other  party  shall 
not  be  informed  of  admissions  and  facts  made  known  to  the 
attorney,  so  as  to  be  used  against  the  client.  Here  no  such 
reason  exists.  Appellant  made  the  same  statements  to  ap- 
pellee on  that  occasion  that  he  made  to  Day,  and  hence  they 
are  not  privileged,  and  the  court  did  not  err  in  their  admis- 
sion in  evidence. 

It  is  urged  that  appellant  had  sold  a  large  quantity  of 
poplar  timber  standing  on  the  land,  and  had  received  a  por- 
tion of  the  price,  and  had  negotiated  the  notes  given  for  the 
balance  by  the  purchasers,  and  it  is  claimed,  as  we  under- 
stand it,  that  appellant  should  be  allowed  for  that  amount. 
We  are  unable  to  perceive  any,  the  slightest,  claim,  in  reason 
or  justice,  for  any  such  allowance.  He  has  received  the 
money,  and  if  he  will  pay  the  decree  he  can  execute  the  agree- 
ment by  furnishing  the  timber  to  the  purchasers.  If  the  land 
is  sold,  and  appellee's  lien  is  superior  to  that  of  the  pur- 
chasers, he  then  sold  property  to  which  he  had  no  title,  and 
he  can  restore  the  money.  The  purchasers  are  not  parties, 
and  the  court  could  not  settle  their  rights  without  their  having 
an  opportunity  to  be  heard. 

It  is  claimed  there  was  error  in  not  disposing  of  the  injunc- 
tion preventing  appellant  from  selling  any  more  timber,  on 
the  final  hearing.     The  rights  of  the  parties  are  found  and 
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fixed  by  the  final  decree,  and  when  it  shall  be  executed  the 
injunction  will  fall,  or  application  can  be  made  for  its  disso- 
lution. 

Appellant  claims  that  he  should  have  been  credited  or 
allowed  on  the  price  he  was  to  pay  for  the  land,  the  $200  he 
had  paid  to  Mrs.  Davis,  one  of  the  daughters  of  appellee,  to 
take  up  his  notes  to  her.  On  turning  to  the  record,  we  find 
in  the  decree  cancelling  the  deed  from  appellee  to  appellant 
for  this  land,  this  recital :  "Be  and  the  same  is  hereby  set 
aside  and  vacated,  and  declared  null  and  void  and  of  no  effect 
whatever  as  against  the  complainants,  except  the  said  Daniel 
C.  Lynn  shall  have  a  lien  on  the  premises  for  $200  paid  to 
Nancy  S.  Davis,  a  defendant  herein,  as  a  part  of  the  purchase 
herein."  This  was  a  finding  by  the  court  before  the  con- 
tract or  verbal  agreement  was  made  under  which  appellant 
advanced  the  money  to  pay  the  judgments.  But  appellee 
testified  that  appellant  was  to  give  him  $1000  for  the  land 
above  his  wife's  share,  and  on  the  same  day  they  went  to  Day's 
office  to  consult  him  as  to  what  deductions  should  be  made 
from  that  sum,  and  it  is  clear  that  some  deductions  were  to 
be  made  from  the  sum  agreed  upon.  Day,  at  that  interview, 
told  them  that  this  $200  should  be  deducted,  and  no  objection 
was  made  to  the  statement.  Had  the  agreement  been  to 
give  $1000  in  addition  to  that,  appellee  would  undoubtedly 
have  then  said  so ;  but  failing  to  do  so,  it  is  evident  that  it 
was  understood  it  was  to  be  deducted. 

The  court  therefore  erred  in  not  giving  a  credit  to  appel- 
lant for  that  sum,  and  the  decree  will  be  modified  by  reducing 
the  decree  of  the  circuit  court  to  the  extent  of  $200,  and  it  will 
be  affirmed  as  to  the  remainder.  And  the  case  is  remanded 
to  the  Appellate  Court  to  so  direct  the  circuit  court. 

Decree  modified. 
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Dow  Smith 

v. 

J.  G.  Harris  et  al. 

UHled  at  Springfield  January  31,  1885. 

AppeaIj — as  to  amount  involved — judgment  for  defendant  in  suit  for 
negligence.  In  an  action  to  recover  damages  growing  out  of  alleged  negli- 
gence, a  judgment  of  the  Appellate  Court  affirming  a  judgment  of  the  trial 
court  in  favor  of  the  defendant,  is  final;  and  unless  the  judges  of  the  Appel- 
late Court  make  a  certificate  that  the  cause  involves  some  question  of  law 
which,  on  account  of  principal  and  collateral  interests,  should  be  passed  upon 
by  this  court,  no  writ  of  error  will  lie  from  this  court  to  review  the  judgment 
of  the  Appellate  Court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Coles  county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Craig  &  Craig,  for  the  plaintiff  in  error. 

Messrs.  Stevens,  Lee  &  Horton,  and  Messrs.  Wiley  & 
Neal,  for  the  defendant  in  error  Beck. 

Per  Curiam  :  This  suit  was  commenced  in  the  circuit  court 
of  Coles  county,  by  Dow  Smith,  against  J.  G.  Harris,  G.  B. 
Comstock  and  Amos  Beck,  and  was  to  recover  for  personal 
injuries  sustained  by  plaintiff  on  account  of  the  alleged  wrong- 
ful conduct  of  defendants.  Damages  are  claimed  by  plaintiff, 
in  his  declaration,  in  the  sum  of  $10,000.  On  the  trial 
in  the  circuit  court  the  issues  were  found  for  defendants, 
and  judgment  was  rendered  against  plaintiff  for  costs.  That 
judgment  was  affirmed  in  the  Appellate  Court  for  the  Third 
District.    Plaintiff  has  brought  the  case  to  this  court  on  error. 

It  is  thought  the  writ  of  error  must  be  dismissed,  for  the 
reason  the  judgment  of  the  Appellate  Court  is  final.  The 
judges  of  that  court  have  made  no  certificate  the  cause  in- 
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volves  any  question  of  law  which,  on  account  of  principal  and 
collateral  interests,  should  be  passed  upon  by  the  Supreme 
Court,  and  so  the  writ  of  error  will  not  lie,  for  that  reason. 

The  case  is  one  sounding  in  damages,  and  the  statute  pro- 
vides in  such  cases,  where  the  judgment  of  the  trial  court  is 
less  than  $1000,  exclusive  of  costs,  and  is  affirmed  by  the 
Appellate  Court,  such  judgment  shall  be  final,  and  no  appeal 
or  writ  of  error  shall  be  prosecuted  therefrom.     Eev.  Stat. 

1881,  page  401,  sec.  25. 

Writ  of  error  dismissed. 


William  P.  Launtz 

v. 

The  People  ex  rel.  John  M.  Sullivan. 

Filed  at  Mt.  Vernon  January  22,  1885. 

1.  Pleading  and  evidence—  as  to  allegations  not  traversed.  To  an 
information  in  the  nature  of  a  quo  warranto  to  test  the  defendant's  right 
to  an  office,  the  defendant  filed  a  plea  showing  his  appointment  to  the  office 
by  the  city  council,  the  filing  of  his  oath  of  office  in  proper  time,  and  the 
approval  of  his  official  bond.  The  relator,  by  replication,  denied  the  appoint- 
ment and  the  approval  of  his  bond:  Held,  that  as  the  filing  of  defendant's 
oath  of  office  was  not  traversed,  it  stood  confessed  by  the  pleadings. 

2.  Municipal  corporations — election  or  appointment  of  city  officers — 
of  the  number  of  votes  required.  Where  a  city  council,  consisting  of  eight 
aldermen  and  a  mayor,  are  all  present,  or  a  quorum  is  present,  and  the  elec- 
tion of  an  officer  is  properly  proposed,  whoever  receives  a  majority  of  those 
who  do  vote  will  be  elected,  although  a  majority  of  the  members  of  the  council 
may  abstain  from  voting,  or  may  even  protest  against  the  election. 

3.  Same — when  the  mayor  may  vote.  Under  a  city  charter  which  gives 
the  mayor  a  right  to  vote  only  in  case  of  a  tie,  if  four  out  of  the  eight  coun- 
cilmen  vote  in  the  affirmative,  and  the  other  four,  though  present,  refuse  to 
vote  either  way,  the  mayor  may  treat  those  not  voting  as  opposed  to  those 
who  have  voted,  and  decide  the  question  by  voting  also  in  the  affirmative. 

4.  Same — approval  of  city  treasurer's  bond.  At  a  full  meeting  of  a  city 
council,  consisting  of  eight  aldermen  and  a  mayor,  on  motion  to  approve  the 
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city  treasurer's  bond,  and  upon  a  call  for  the  ayes  and  noes,  four  councilmen 
voted  in  favor  of  the  motion  and  the  other  four  refused  to  vote,  and  the 
mayor  thereupon  declared  the  motion  carried,  voting  also  in  the  affirmative: 
Held,  that  as  the  approval  of  the  officer's  bond  was  of  the  same  nature  as 
his  election,  without  which  the  election  was  unavailing,  the  same  rule  as  in 
elections  should  apply,  and  a  majority  of  those  voting  having  voted  in  the 
affirmative,  the  bond  was  legally  approved. 

C.  Same — effect  of  approving  official  bond  not  filed  in  time.  The  char- 
ter of  a  city  provided  that  when  an  officer  appointed  fails  to  qualify  within 
ttix  days  after  notice  of  his  appointment,  the  office  shall  be  filled  by  a  new 
appointment:  Held,  that  a  failure  to  give  bond  within  the  time  was  but  a 
c^ase  of  forfeiture  of  the  office,  which  the  city  council  might  waive,  and  that 
a  subsequent  approval  of  the  official  bond  of  the  person  appointed  was  a 
\v  ^iver  in  that  regard. 

G.  Appeals — reviewing  facta — as  a  question  of  law.  Where  there  is  no 
dispute  as  to  the  facts  of  a  case,  the  question  being  whether  such  facts  sustain 
a  plea  of  justification  in  a  proceeding  by  quo  warranto,  this  court  will  pass 
upon  the  facts,  as  what  they  show  is  a  question  of  law  only. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  Wm.  H.  Snydee,  Judge,  presiding. 

This  was  a  proceeding  by  quo  warranto,  the  defendant  being 
charged  with  usurping  and  unlawfully  holding  the  office  of 
city  treasurer  of  East  St.  Louis.  The  defendant  justified  by 
pleading  that  he  had  been  duly  appointed  to  the  office  by  the 
city  council  of  East  St.  Louis,  on  May  7,  1884 ;  that  his  oath 
of  office  was  filed  May  8,  1884,  and  that  his  official  bond  was 
accepted  and  approved  by  the  city  council  on  May  21,  and 
again  on  May  29,  1884.  Implications  were  filed,  denying, 
first,  that  defendant  had  been  so  appointed;  and  secondly, 
that  his  bond  had  been  accepted  and  approved.  The  cause 
was  tried  upon  these  issues. 

The  bill  of  exceptions  states  that  the  defendant  proved  that 
he  was  appointed  to  the  office  of  city  treasurer  at  a  meeting 
of  the  city  council  held  on  May  7,  1884,  at  which  the  mayor 
and  five  councilmen  were  present,  and  at  which  meeting  a  ma- 
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jority  of  the  said  five  councilmen  voted  for  his  appointment ; 
that  on  May  21,  1884,  there  was  a  special  meeting  of  the 
city  council  called  for  the  purpose  of  approving  the  minutes 
of  the  meetings  of  the  council  held  on  May  7  and  16,  1884, 
and  approving  the  official  hond  of  the  defendant,  at  which 
meeting  all  of  the  members  of  the  council,  eight  in  number, 
and  the  mayor,  were  present,  and  that  on  those  questions, 
on  a  call  of  the  roll  of  the  members  of  the  council,  by  a  vote 
by  yeas  and  nays,  which  was  entered  upon  the  journal,  four 
councilmen  voted  in  favor  of  said  motions  and  the  other  four 
refused  to  vote,  and  the  mayor  thereupon  declared  the  motions 
carried;  that  on  May  29,  1884,  at  a  special  meeting  of  the 
council  duly  called  to  read  the  minutes  of  previous  meetings, 
and  to  take  action  in  regard  to  the  appointment  and  qualifi- 
cation of  city  officers,  all  of  the  councilmen  and  the  mayor 
were  present,  and  on  the  questions  of  approving  the  minutes 
of  the  previous  meetings,  and  approval  of  the  official  bond  of 
the  defendant,  four  councilmen  and  the  mayor  voted  in  the 
affirmative,  on  a  call  of  the  roll  of  members  of  the  council 
for  the  yeas  and  nays,  and  the  other  four  refused  to  vote, 
and  did  not  vote,  and  the  mayor  thereupon  declared  said 
motion  carried ;  that  the  city  of  East  St.  Louis  is  organized 
under  an  act  of  the  General  Assembly  of  the  State  of  Illinois, 
entitled  "An  act  to  reduce  the  charter  of  the  city  of  East 
St.  Louis,  and  the  several  acts  amendatory  thereto,  into  one 
act,  and  to  revise  the  same,  approved  March  26,  1869." 
(1  Private  Laws,  1869,  p.  885.)  The  defendant  also  gave  in 
evidence  an  oath  of  office  taken  by  him,  a  commission  issued 
to  him  by  the  mayor  of  the  city,  and  an  official  bond  as  treas- 
urer of  the  city  of  East  St.  Louis, — and  this  was  all  the  evi- 
dence ;  and  thereupon  the  court,  a  jury  having  been  waived, 
found  the  issues  for  the  People,  and  the  defendant  guilty, 
and  after  overruling  a  motion  for  a  new  trial,  made  upon  the 
ground  that  the  finding  was  contrary  to  the  law  and  to  the 
evidence,  rendered  judgment  of  ouster,  which  was  affirmed  by 
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the  Appellate  Court  for  the  Fourth  District,  and  the  defend- 
ant took  the  present  appeal  to  this  court. 

The  charter  directs  the  city  council  to  require  of  each  one 
holding  an  office  of  trust  in  the  city,  a  bond,  with  sufficient  pen- 
alty and  security,  etc. ;  requires  the  council  to  exercise  all  its 
powers  by  ordinance;  provides  that  "a  majority  of  the  coun- 
cilmen  shall  constitute  a  quorum  to  do  business;"  directs  the 
council  "to  determine  the  rule  of  its  proceedings  in  conformity 
with  the  usual  practice  of  deliberative  bodies ; "  requires  the 
council  to  keep  a  journal  of  its  proceedings,  and  that  "the 
yeas  and  nays,  when  demanded  by  any  member  present,  shall 
be  entered  on  the  journal ; "  makes  the  mayor  presiding  officer 
at  city  council  meetings,  and  gives  him  a  casting  vote  in  case 
of  a  tie,  and  no  other;  provides  that  any  office,  where  the 
officer  appointed  fails  to  qualify  within  ten  days  after  receiv- 
ing notice  of  his  appointment,  shall  be  filled  by  a  new  ap- 
pointment ;  prescribes  the  oath  of  office  required  of  each  one 
elected  or  appointed  to  any  office,  to  be  made,  subscribed  and 
filed  before  entering  upon  his  office.  Under  the  ordinance  in 
the  record,  by  the  stipulation  of  the  parties,  the  treasurer  is 
required,  after  his  appointment,  in  addition  to  making,  sub- 
scribing and  filing  the  prescribed  oath  of  office,  and  "before 
entering  upon  the  duties  of  the  office,"  to  "give  an  official 
bond,  in  the  penal  sum  of  $100,000,  payable  to  the  city,  with 
sureties  to  be  approved  by  the  city  council." 

Mr.  M.  Millard,  and  Mr.  George  F.  O'Melveny,  for  the 

appellant : 

The  failure  of  a  city  officer  to  give  his  bond  within  the  time 
required  by  law  is  only  a  cause  for  his  removal,  which  may  be 
waived,  and  is  waived,  by  a  subsequent  approval  of  the  bond. 
Dillon  on  Mun.  Corp.  sec.  153 ;  Cawley  v.  People,  95  111.  249; 
Chicago  v.  Gage,  95  id.  621 ;  State  ex  rel.  v.  Ely,  43  Ala.  568; 
State  ex  rel.  v.  County  Court,  44  Mo.  230 ;  Ross  v.  William- 
son, 44  Ga.  501. 
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After  an  election  of  a  city  officer  has  been  properly  pro- 
posed, whoever  receives  a  majority  of  those  who  vote,  there 
being  a  quorum  present,  is  elected,  although  a  majority  of 
the  council  abstain  altogether  from  voting.  Wilcox  on  Cor- 
porations, sec.  546;  2  Kyd  on  Corporations,  12;  Angell  & 
Ames  on  Corporations,  sees.  126, 127 ;  Commonwealth  v.  Read, 
2  Ashm.  261 ;  Rex  v.  Foxcraft,  2  Burr.  1017 ;  State  v.  Green, 
37  Ohio  St.  227. 

It  is  unsound  to  say  that  one-half  of  a  representative  body, 
when  a  casting  vote  is  given  to  the  presiding  officer,  may  defeat 
a  measure  by  refusing  to  vote. 

Mr.  A.  S.  Wilderman,  Mr.  E.  A.  Halbert,  and  Mr.  John 
B.  Bowman,  for  the  appellee,  contended  that  all  controverted 
questions  of  fact  were  conclusively  settled  by  the  judgment 
of  the  Appellate  Court. 

The  mayor  of  the  city  has  a  casting  vote,  in  case  of  a  tie, 
and  no  other.  There  are  eight  councilmen,  five  of  whom  are 
necessary  to  a  quorum.  The  mayor  is  not  counted  as  one  of 
the  quorum. 

Counsel  insisted  that  the  issues  were,  whether  the  appellant 
was  ever  legally  appointed  to  the  office,  and  if  so,  whether  he 
qualified  as  such.  After  failing  to  give  his  bond  in  time,  the 
city  might  waive  its  right  to  a  new  appointment  by  approving 
the  bond,  but  he  could  not  compel  action  on  his  bond  then. 

A  distinction  has  been  made  in  proceedings  for  the  election 
of  corporate  officers  and  for  the  transaction  of  business.  In 
the  first,  a  majority  of  those  voting,  if  a  quorum  is  present, 
elects,  while  in  the  case  of  other  business,  a  majority  must 
vote  for  the  measure  or  proposition.  Gosling  v.  Veley,  53 
Eng.  C.  L.  <±oj ;  4  H.  L.  Cases,  679 ;  Slate  v.  Green,  37  Ohio 
St.  227. 

When  a  statute  points  out  a  particular  course  to  be  pursued 
to  effect  a  particular  purpose,  no  other  course  can  be  pursued. 
County  v.  McFarlan,  82  111.  146 ;  Cawley  v.  People,  95  id.  256. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Defendant's  appointment  to  the  office  is  admitted  by  appel- 
lee's counsel.  The  filing  of  his  oath  of  office  is  averred  in  the 
plea,  and  not  traversed  by  the  replication.  It  therefore  stands 
confessed  by  the  pleading,  so  that  all  there  is  remaining  to 
give  to  defendant  complete  title  to  the  office  of  city  treasurer, 
is  the  approval  by  the  city  council  of  his  official  bond. 

There  were  eight  members  in  the  body  of  the  city  council ; 
a  quorum  consisted  of  five  members ;  the  mayor  had  a  cast- 
ing vote  in  case  of  a  tie.  On  the  21st  and  29th  of  May,  the 
council  being  duly  convened,  and  all  its  members  present,  a 
motion  was  made  to  approve  defendant's  bond,  and  one-half 
of  the  aldermen  (four)  and  the  mayor  voted  to  approve  the 
bond,  and  the  other  half  refused  to  vote.  This  action  of  the 
city  council,  it  is  claimed  by  appellant,  was  a  valid  approval 
of  the  bond.  On  the  other  hand,  it  is  contended  that  a  ma- 
jority of  the  aldermen  present  (five)  should  have  voted  in  its 
favor,  to  make  a  valid  approval  of  the  bond.  In  respect  of 
the  election  of  corporate  officers,  the  well  settled  rule  is,  as 
stated  in  Wilcox  on  Corporations,  sec.  546 :  "After  an  elec- 
tion has  been  properly  proposed,  whoever  has  a  majority 
of  those  who  vote,  the  assembly  being  sufficient,  is  elected, 
although  a  majority  of  the  entire  assembly  altogether  abstain 
from  voting,  because  their  presence  suffices  to  constitute  the 
elective  body;  and  if  they  neglect  to  vote,  it  is  their  own 
fault,  and  shall  not  invalidate  the  act  of  the  others,  but  be 
construed  an  assent  to  the  determination  of  the  majority  of 
those  who  do  vote ;  and  such  an  election  is  valid  though  the 
majority  of  those  whose  presence  is  necessary  to  the  assembly 
protest  against  any  election  at  that  time,  or  even  the  election 
of  the  individual  who  has  the  majority  of  votes."  And  see 
Angell  &  Ames  on  Corporations,  sees.  126,  127;  Rex  v.  Fox- 
craft,  2  Burr.  1017 ;  Commonwealth  v.  Read,  2  Ashm.  261 ; 
State  v.  Green,  37  Ohio  St.  227.    This  doctrine  is  admitted  by 
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appellee's  counsel,  with  respect  to  elections ;  but  they  claim 
that  it  is  limited  to  cases  of  elections,  and  does  not  extend 
to  the  transaction  of  other  corporate  business, — that  in  the 
latter  case  a  majority  of  those  present  must  vote  for  a  propo- 
sition, to  carry  it.  There  is  authority  for  this  distinction. 
Gosling  v.  Veley,  4H.  L.  Cases,  679. 

It  is  further  insisted  that  as  the  city  charter  directs  the 
city  council  "to  determine  the  rule  of  its  proceedings  in  con- 
formity with  the  usual  practice  of  deliberative  bodies,"  the 
parliamentary  rule  which  is  adopted  by  such  bodies  should 
obtain,  and  that  that  rule  requires  the  vote  of  a  quorum  to 
transact  business,  and  that  where  the  roll  is  called,  and  the 
yeas  and  nays  are  taken,  and  it  appears  from  the  response 
to  the  call  that  no  quorum  is  voting,  business  must  be  sus- 
pended till  a  quorum  answers.  We  do  not  find  it  necessary 
here  to  pass  upon  these  positions  of  appellee's  counsel,  for, 
conceding  their  correctness,  we  think  the  admitted  rule  which 
applies  in  cases  of  elections  should  be  taken  to  govern  in  this 
case  of  approval  of  the  bond,  as  being  a  thing  pertaining  to 
the  matter  of  the  officer's  appointment.  The  appointment 
and  approval  of  the  bond  are  both  necessary  to  the  investiture 
of  the  office.  Both  are  to  be  by  the  same  body,  and  we  think 
they  may  be  looked  upon  as  an  entirety  in  investing  any  one 
with  the  office, — that  the  approval  of  the  bond  is  a  step  in  the 
completely  filling  of  the  office  of  city  treasurer  by  the  city 
council,  and  thus  is  not  other  business,  but  the  same  busi- 
ness with  that  of  the  officer's  appointment.  What  the  pro- 
priety of  separating  the  proceeding,  and  requiring  another 
mode  of  expressing  the  will  of  the  council  in  the  approving 
of  the  bond  than  in  the  choosing  of  the  officer  ?  We  see  not 
why,  properly  enough,  the  same  rule  may  not  be  held  to  cover 
the  whole  proceeding  of  the  making  of  the  officer,  and  that 
the  same  vote  in  respect  of  number  of  members  voting,  which 
admittedly  suffices  in  the  case  of  the  election  of  the  officer  by 
the  city  council,  should  be  deemed  sufficient  for  the  approval 
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of  the  officer's  bond.  This  should  be  so,  unless  the  authori- 
ties forbid.  Where  the  members  of  the  council  are  equally 
divided,  four  voting  one  way  and  four  the  other,  there  is  a 
tie,  and  the  mayor  may  vote  with  either  side,  and  make  a 
majority.  What  reason  is  there  why,  when  all  the  eight 
members  are  present,  and  four  vote  and  four  refuse  to  vote, 
the  mayor  should  not  vote  with  one  side  or  the  other,  and 
make  a  majority?  Why  may  it  not  be  considered  as  equiva- 
lent to  a  tie,  counting  the  members  who  do  not  vote  as  voting 
the  contrary  way  from  the  mayor?  This  would  be  fulfilling 
the  purposes  of  the  law  in  giving  the  mayor  a  casting  vote 
in  case  of  a  tie.  It  would  enable  the  making  of  a  majority, 
and  prevent  the  obstruction  of  business  by  refusing  to  act, 
and  would  be  giving  effect  to  the  will  of  the  majority,  which 
is  the  governing  rule  in  the  action  of  corporations.  (Angell 
&  Ames  on  Corporations,  sec.  499.)  What  the  propriety  of 
giving  to  a  refusal  to  vote  more  potency  than  to  a  vote  cast  ? — 
of  allowing  a  gain  from  violation  of  duty,  in  making  the  refus- 
ing to  vote  of  more  effect  in  governing  the  action  of  the  body  of 
which  one  is  a  member,  than  voting  ?  The  charter  provision, 
that  where  the  officer  appointed  fails  to  qualify  within  ten 
days  after  receiving  notice  of  his  appointment,  the  office  shall 
be  filled  by  a  new  appointment,  did  not  render  the  appoint- 
ment void  on  failing  to  qualify  within  the  time ;  but  such 
failure  was  but  a  cause  of  forfeiture  of  the  office,  which  the 
city  council  might  waive,  and  they  did  here  waive  it,  in  pro- 
ceeding afterward  in  the  approval  of  the  bond.  Chicago  v. 
Gage,  95  111.  621 ;   Cawley  v.  People,  id.  249. 

It  is  said  that  all  controverted  questions  of  fact  were  finally 
settled  by  the  judgment  of  the  Appellate  Court,  and  therefore 
the  judgment  of  that  court  must  be  conclusive.  It  is  true  that 
under  the  Practice  act  the  reexamination  of  cases  brought  to 
this  court  is  to  be  in  respect  of  questions  of  law  only,  and 
that  no  assignment  of  error  is  to  be  considered  which  calls  in 
question  the  determination  of  the  court  below  upon  contro- 
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verted  questions  of  fact  in  any  case  except  as  there  provided. 
But  in  the  present  case  there  is  no  controverted  question  of 
fact.  Appellee's  counsel  say,  in  their  brief,  "there  is  no  con- 
troversy as  to  the  facts,  and  that  the  only  question  in  either 
the  trial  court  or  the  Appellate  Court  was  as  to  their  legal 
effect."  The  question  is,  whether  the  uncontroverted  facts 
sustain  the  defendant's  plea  of  justification,  which  is  a  ques- 
tion of  law  only,  and  we  answer  it  in  the  affirmative. 

The  judgment  of  the  Appellate  Court  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Mulkey:     I  dissent  from  the  opinion  in  this 
case. 


Snell,  Taylor  &  Co. 

v. 
William  H.  Pells. 

Filed  at  Springfield  January  29, 1885, 

1.  Estoppel — setting  up  illegality  of  contract — as  between  principal 
and  agent.  An  agent  who  receives  money  for  his  principal  upon  a  contract 
not  criminal  or  immoral  in  its  character,  but  contrary  to  public  policy  only, 
will  be  estopped  from  setting  up  the  supposed  illegality  of  such  contract  in 
defence  to  an  action  by  his  principal  to  recover  the  money  in  his  hands. 

2.  In  this  case  a  person,  as  the  agent  of  a  firm  of  contractors  for  the  con- 
struction of  a  railroad,  procured  subscriptions  for  the  purpose  of  securing 
the  location  of  a  depot  at  a  certain  point  on  the  road,  in  which  those  who 
made  the  subscriptions  were  interested,  the  contractors  having  the  power, 
under  the  terms  of  their  arrangement  with  the  railroad  company,  to  fix  the 
location  of  the  depot  at  the  place  desired.  The  agent  who  thus  procured 
the  subscriptions  was  at  the  time  a  director  in  the  railroad  company,  and, 
having  applied  the  proceeds  of  the  subscriptions  to  his  own  use,  in  a  suit  by 
his  principals  to  recover  from  him  the  money  so  obtained,  he  set  up  the 
supposed  illegality  of  the  contract  resulting  from  his  official  relation  to  the 
railroad  company,  as  a  defence;  but  it  was  held,  he  was  estopped  from  rely- 
ing upon  such  defence  as  against  his  principals. 

10—113  IiiL. 


146         Snell,  Taylor  &  Co.  v.  Pells. 

Statement  of  the  case. 

3.  Practice  in  the  Supreme  Court — passing  upon  instructions — 
absence  of  evidence.  It  is  not  necessary  that  all  the  evidence  in  a  case  shall 
be  preserved  in  a  bill  of  exceptions,  to  enable  this  court  to  pass  upon  the 
propriety  of  an  instruction  as  to  the  employment  of  the  defendant  as  agent 
of  the  plaintiff.  Such  an  instruction  assumes  that  there  was  sufficient  proof 
of  agency. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ford 
county;   the  Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

Snell,  Taylor  &  Co.  contracted  with  the  Lafayette,  Bloom- 
ington  and  Mississippi  Eailroad  Company  to  construct  its 
railroad  from  Bloomington  to  the  State  line  of  Indiana,  at  a 
specific  price  per  mile.  By  the  contract  the  right  or  power 
was  given  to  them  to  locate  the  depots  on  the  road  east  of 
the  county  of  McLean.  William  H.  Pells  was  a  director  in 
the  railroad  company  at  the  making  of  this  contract,  and  so 
continued  to  be  until  the  completion  of  the  road.  He  owned 
property  at  or  near  to  Pellsville,  and  was  anxious  to  have  a 
depot  located  at  that  point  on  the  road,  which  was  east  of 
the  county  of  McLean.  Other  parties  residing  or  owning 
property  there  or  in  the  vicinity,  were  also  desirous  that  a 
depot  should  be  located  and  constructed  at  that  place.  After 
the  making  of  the  construction  contract  by  the  railroad  com- 
pany with  Snell,  Taylor  &  Co.,  but  before  it  was  performed,, 
parties  interested  in  having  a  depot  at  Pellsville  were  induced 
to  subscribe  an  instrument  in  writing,  whereby  they  respect- 
ively promised  to  pay  to  Pells  the  amounts,  respectively, 
thereby  indicated,  for  the  purpose  of  securing  the  location  of 
a  depot  at  Pellsville.  The  aggregate  of  these  subscriptions 
was  about  $3400.  Depots  had  been  located  along  the  line 
of  said  road,  and  one  had  been  established  at  a  point  about 
one  mile  from  Pellsville.  It  is  claimed  by  Snell,  Taylor  &  Co. 
that  afterwards  Pells  applied  to  them  to  locate  and  construct 
a  depot  at  Pellsville,  and  to  make  the  necessary  buildings, 
switches  and  side-tracks,  etc.,  and  that  they  refused  to  do  so 
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unless  they  were  paid  for  so  doing ;  that  Pells  then  said  he 
could  and  would  get  the  money  for  them ;  that  they  agreed 
to  do  the  work  desired  for  a  sum  stated,  which  was  some 
$3000  or  $4000  in  amount.  They  also  claim  that  Pells 
undertook  and  promised  to  pay  them  if  they  would  do  the 
work.  They  also  claim  that  afterwards,  and  before  any  work 
was  done  in  this  regard,  they,  learning  of  the  subscription 
that  had  been  made  to  Pells,  sent  an  agent  to  certain  of  the 
parties  making  the  subscription  to  Pells,  and  requested  that 
they  execute  a  promissory  note  to  Snell,  Taylor  &  Co.,  instead 
of  the  subscription  to  Pells ;  that  this  they  refused  to  do,  but 
consented  to,  and  did,  execute  such  a  note  to  Pells  in  lieu  of 
the  subscription,  and  in  consideration  of  an  assignment  to 
them  of  the  subscription  to  be  made  by  Pells;  that  Pells 
subsequently  surrendered  and  assigned  to  them  the  subscrip- 
tion, and  took  the  note  payable  on  its  face  to  himself,  but 
really  for  them,  and  afterwards  sold  and  assigned  the  note  to 
another  party,  and  appropriated  the  proceeds  to  his  own  use ; 
that  before  the  sale  of  the  note,  they,  Snell,  Taylor  &  Co., 
located  a  station  at  Pellsville,  and  caused  to  be  constructed  at 
that  place  a  depot,  switches,  side-track,  etc.,  and  demanded 
of  Pells  the  note  in  question,  or  pay  for  the  work  so  done. 

This  is  an  action  by  Snell,  Taylor  &  Co.,  against  Pells,  for 
money  had  and  received  to  their  use.  The  cause  was  brought 
to  trial  in  the  circuit  court.  At  the  close  of  the  evidence  the 
plaintiffs,  among  other  things,  asked  the  court  to  charge  the 
jury,  in  substance, — 

First — That  if  defendant,  as  the  agent  for  the  plaintiffs, 
received  $3400,  or  about  that  sum,  for  the  plaintiffs,  and  has 
never  paid  the  same  to  the  plaintiffs,  and  has  refused  to  pay 
the  same,  upon  demand  made,  before  the  commencement  of 
this  action,  the  plaintiffs  are  entitled  to  recover  the  same, 
unless  barred  by  the  Statute  of  Limitations. 

Second — That  if  plaintiffs  were  contractors  to  build  the: 
railroad  in  question,  and  had,  by  their  contract,  the  right  ta 
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locate  the  depots  of  said  road,  except  in  McLean  county, 
and  if,  in  pursuance  of  that  contract,  they  had  located  all 
depots  necessary  for  the  use  of  the  railroad  and  the  accom- 
modation of  the  public,  and  if,  in  addition  to  such  depots,  the 
people  of  and  about  Pellsville  desired  a  depot  for  the  special 
benefit  of  that  community,  and  if  plaintiffs  agreed  with  de- 
fendant, or  with  defendant  and  others,  that  in  consideration 
of  a  note  to  be  executed  by  parties  in  the  vicinity,  for  the 
sum  of  $3400,  for  the  benefit  of  plaintiffs,  they  would  put  in 
a  side-track  and  locate  and  build  a  depot  at  Pellsville,  and  if 
a  note  for  that  amount  was  executed  to  defendant  in  pursu- 
ance of  the  foregoing  contract,  and  if  plaintiffs,  on  notice  of 
that  fact,  did  locate  a  depot,  and  cause  the  same  and  a  side- 
track to  be  built  at  Pellsville,  and  if,  afterwards,  defendant 
collected  the  note,  or  sold  it,  and  received  money  for  it,  and 
has  not  paid,  but  has  refused,  after  demand  made,  to  pay  the 
same  to  plaintiffs, — in  that  case  plaintiffs  are  entitled  to  re- 
cover the  same  from  defendant,  unless  barred  by  the  Statute 
of  Limitations. 

Third — That  if  defendant,  as  the  agent  of  plaintiffs,  re- 
ceived from  certain  residents  at  and  about  Pellsville,  a  note  for 
$3400,  in  payment  for  the  construction  of  a  switch  and  depot 
at  Pellsville,  and  after  receiving  the  same  the  defendant  sold 
and  assigned  the  note,  and  received  the  money  therefor,  and 
appropriated  the  same  to  his  own  use,  in  such  case  defendant 
is  estopped  to  deny  the  title  to  the  money  so  received. 

But  the  court  refused  to  give  either  of  said  instructions, 
and,  against  the  objections  of  plaintiffs,  charged  the  jury  in 
substance  as  follows : 

First — That  if  plaintiffs  rely  for  a  recovery  upon  a  contract 
made  either  with  the  makers  of  the  note  or  with  defendant 
to  locate  a  switch  and  station  at  Pellsville,  when  neither  the 
public  convenience  nor  the  interests  of  the  stockholders  of 
the  railroad  company  require  it,  but  solely  to  get  money  for 
the  job,  then  such  contract  is  void,  and  plaintiffs  can  not 
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recover  upon  it  if  Pells  was  a  director  of  said  railroad  com- 
pany, and  was  employed  by  plaintiffs,  as  their  agent,  to  raise 
the  money  upon  such  contract,  and  by  subscription. 

Second — A  contract  made  between  individuals  and  officers 
of  the  company  to  secure  the  location  of  a  station  upon  a 
railway,  when  it  was  not  needed  either  by  the  public  or  rail- 
way company,  would  be  in  the  nature  of  a  bribe ;  and  if 
plaintiffs  made  such  a  contract  with  the  makers  of  the  note 
in  question,  they  could  not  recover  from  them  upon  such  a 
contract  if  they  were  defendants  in  this  action ;  neither  can 
they  recover  upon  such  a  contract  against  defendant,  Pells, 
if  Snell,  on  behalf  of  the  plaintiffs,  made  such  a  contract  with 
him,  if  he  was  a  director  of  the  company  at  that  time. 

To  these  rulings  plaintiffs  excepted,  and  declining  to  argue 
the  facts  to  the  jury,  suffered  a  verdict  and  judgment  to  go 
against  them,  under  an  agreement  of  the  parties,  with  the 
approbation  of  the  circuit  court,  that  the  only  question  to  be 
preserved  on  appeal  should  be  the  one  based  upon  the  giving 
and  refusing  of  said  instructions,  stating  the  rule  by  which 
the  jury  should  be  governed  in  determining  the  legality  or 
illegality  of  such  contract  and  subscription.  The  case  comes 
here  through  the  Appellate  Court,  by  appeal  of  the  plaintiffs 
below. 

Messrs.  Weldon  &  McNulta,  Mr.  Hamilton  Spencer,  and 
Mr.  Calvin  H.  Frew,  for  the  appellants. 

Mr.  A.  Sample,  and  Mr.  Charles  H.  Wood,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  only  question  for  our  consideration  in  this  case  arises 
upon  the  rulings  of  the  court  upon  the  instructions  in  the  case. 

The  bill  of  exceptions  does  not  profess  to  give  all  the  evi- 
dence introduced  on  the  trial.  The  suggestion  of  counsel  for 
appellee,  that  the  proofs  are  not  sufficient  to  require  the  law 
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as  to  the  supposed  agency  of  Pells  to  be  given  to  the  jury, 
can  not  prevail.  The  instruction  given  by  the  court  for  the 
defendant,  assumes  that  sufficient  proof  of  his  agency  was 
given  to  present  the  questions  of  law  passed  upon  by  the 
court.  The  only  question  brought  to  this  court  by  agreement 
of  the  parties,  as  stated  in  the  bill  of  exceptions,  with  the 
approbation  of  the  circuit  court,  is  that  of  the  effect  of  the 
alleged  illegality  of  the  contract  and  subscription.  That  alle- 
gation of  illegality  rests  solely  on  .the  contention  the  contract 
and  subscription  were  against  public  policy. 

The  court  charged  the  jury,  that  if  plaintiffs  rely  for  a 
recovery  upon  a  contract  made  either  with  the  makers  of  the 
note  or  with  defendant  to  locate  a  switch  and  station  at  Pells- 
ville,  when  neither  the  public  convenience  nor  the  interests 
of  the  stockholders  of  the  railroad  company  required  it,  but 
solely  to  get  money  for  the  job,  then  such  contract  is  void, 
and  plaintiffs  can  not  recover  upon  it  if  Pells  was  a  director 
of  said  railroad  company,  and  was  employed  by  plaintiffs,  as 
their  agent,  to  raise  the  money  upon  such  contract,  and  by 
subscription. 

Whatever  may  be  thought  as  to  the  legality  of  such  a  con- 
tract or  subscription,  its  illegality,  if  any,  rests  solely  upon 
the  suggestion  that  the  same  is  merely  against  public  policy, 
and  not  upon  the  ground  that  there  is  anything  immoral  or 
criminal  in  such  a  contract.  In  such  case,  an  agent  who  has 
received  money  for  his  principal  can  not,  by  law,  set  up  such 
supposed  illegality  as  a  reason  why  he  should  not  pay  over 
the  same  to  his  principal.  The  law,  in  such  case,  does  not 
permit  the  agent  to  make  such  defence.  He  is  estopped  by 
the  relation  of  agency,  and  receipt  of  the  money.  Upon  this 
ground  the  judgment  of  the  circuit  court  ought  to  have  been 
reversed  by  the  Appellate  Court,  and  remanded  for  a  new  trial. 
The  writer  of  this  opinion  goes  farther,  and  holds  that  the 
contract,  as  stated  in  the  instruction,  is  not  vicious,  as  being 
against  public  policy.     I  think  that  when  a  railroad  company 
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has  established  such  depots  as  meet  the  wants  of  the  public, 
and  all  such  as  the  interests  of  the  railroad  company  require 
to  be  constructed,  at  its  own  cost,  and  where  some  one  or 
more  of  the  men  doing  business  near  the  line  of  the  road 
desire,  for  their  special  convenience,  the  construction  of  an 
additional  station,  and  are  willing  to  pay  a  sufficient  sum  to 
make  it  to  the  interest  of  the  company  to  build  such  station 
and  construct  its  necessary  switches  or  side-tracks,  there  is  no 
impropriety  in  the  acceptance  of  the  proposition  by  the  rail- 
road company,  and  the  construction  and  maintenance  of  such 
additional  depot,  if  it  will  pay  to  maintain  it  after  it  is  con- 
structed. Such  a  contract  would  necessarily  be  made,  if 
made  at  all,  with  the  directors  or  other  agents  or  officers  of 
the  company. 

Appellee  relies  upon  certain  decisions  of  this  court  as  teach- 
ing a  different  doctrine,  but  they  have  no  application  to  the 
case  presented  here.  In  Bestor  v.  Wathen,  60  111.  138,  per- 
sons owning  land  on  the  line  of  a  railroad,  contracted  with 
certain  officers  of  the  railroad  company  to  convey  to  them, 
individually,  a  certain  interest  in  the  land,  for  the  sole  con- 
sideration that  the  grantees  would  aid,  assist  and  contribute 
to  build  up  a  town  upbn  the  land.  It  was  held  the  contract 
could  not  be  enforced.  It  was  in  the  nature  of  a  bribe  to  the 
officers  of  the  company,  to  induce  them  to  manage  the  affairs 
of  the  road  to  promote  their  private  interest,  at  a  sacrifice  of 
the  interests  of  the  public  and  those  of  the  stockholders.  In 
Marsh  v.  Fairbury,  Pontiac  and  Northwestern  Railroad  Co.  64 
111.  414,  it  was  held  that  a  contract  by  a  railroad  company 
to  locate  and  construct  a  depot  at  a  given  point  in  a  town, 
and  at  no  other  place  in  that  town,  was  not  binding,  for  the 
public  convenience  and  the  interests  of  the  stockholders  might 
require  a  depot  at  some  other  point,  and  in  such  case  it  would 
be  a  violation  of  duty  and  trust  to  omit  to  conform  to  such 
requirement.  And  in  St.  Louis,  Jacksonville  and  Chicago  Rail- 
road Co.  v.  Mathers ,  71  111.  592,  an  agreement  by  a  railroad 
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company  not  to  establish  another  depot  or  station  within 
three  miles  of  a  given  station,  was  for  the  same  reason  held 
invalid. 

The  principle  of  these  decisions  is,  that  no  contract  by  a 
railroad  company  which  obstructs  or  restrains  it  in  the  per- 
formance of  any  of  its  duties  to  the  public  or  to  its  own  stock- 
holders, can  properly  be  held  valid  or  be  enforced  by  the 
courts ;  and  no  contract  with  any  director  or  officer  of  any 
railroad  company  which  creates  in  him  a  private  interest, 
which  will  stand  in  the  way  of  a  fair  and  just  performance 
of  his  duties  to  the  public  or  to  the  stockholders  of  his  com- 
pany, can  be  sustained.  Now,  it  may  be  that  no  interest  of 
the  general  public  required  a  depot  at  Pellsville.  It  may  be 
that  the  interests  of  the  stockholders  did  not  require  a  depot 
to  be  made  at  that  place  at  the  expense  of  the  company; 
but  it  is  not  perceived  that  the  interests  of  the  public  or  those 
of  the  stockholders  could,  by  any  possibility,  be  injuriously 
affected  by  the  construction  of  a  depot  at  that  place,  at  the 
expense  of  appellants,  or  at  the  expense  of  one  or  more  of 
the  neighbors  who  had  an  interest  in  having  such  a  depot 
there.  Had  the  contract  been  to  pay  to  Pells  money  for  his 
own  use,  to  induce  him,  as  a  director,  to  cause  the  railroad 
company  to  construct  the  depot  at  the  expense  of  the  corpo- 
ration, it  would  doubtless  have  been  a  transaction  in  the 
nature  of  a  bribe.  It  may  be  conceded  that  the  establish- 
ment and  construction  of  a  depot  at  that  point  by  appellants 
is,  in  one  sense,  the  same  as  if  it  were  located  and  constructed 
by  the  railroad  company.  In  so  far  as  they  had  power  to 
locate  stations  under  their  contract,  they  were  the  agents  of 
the  railroad  company ;  but,  as  already  suggested,  the  estab- 
lishment and  construction  of  an  extra  depot  not  at  the  expense 
of  the  company,  can  not  possibly  harm  either  the  interests  of 
the  public  or  those  of  the  stockholders,  so  long  as  it  does  not 
restrain  the  construction  of  depots  elsewhere  when  needed  by 
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the  public,  and  does  not  cost  the  railroad  company  anything 
for  its  construction.  There  is  absolutely  nothing  in  the  posi- 
tion of  Pells,  as  a  director,  or  in  that  of  appellants,  as  agents 
and  contractors  of  the  railroad  company,  which  should  for- 
bid him  to  give  his  own  money,  or  to  induce  others  to  give 
their  own  money,  to  procure,  without  expense  to  the  railroad 
company,  an  extra  depot  for  their  own  accommodation,  or  to 
forbid  appellants  to  construct  the  same  at  their  own  cost,  for 
an  agreed  compensation,  to  be  paid  them  from  funds  other 
than  those  of  the  railroad  company. 

These  are  my  views.  But  the  ground  on  which  the  majority 
of  the  court  place  the  decision  of  this  case,  and  in  which  I 
concur,  is,  that  if  Pells,  as  the  agent  of  plaintiffs,  received 
the  proceeds  of  the  note  in  question,  he  can  not,  as  against 
his  principals,  set  up  the  supposed  illegality  of  the  arrange- 
ment as  a  reason  why  he  should  not  pay  the  money  which 
he  has  received  for  them.  This  the  instruction  given  for  the 
defendant  permitted  him  to  do. 

For  this  error  the  judgment  of  the  Appellate  Court  is  re- 
versed, and  the  cause  remanded,  that  the  judgment  of  the 
circuit  court  may  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed. 

Walker  and  Scott,  JJ. :  We  do  not  concur  either  in  the 
reasoning  or  conclusion  in  this  case. 

Mr.  Justice  Mulkey  was  not  present,  and  took  no  part  in 
the  consideration  of  this  case. 
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John  M.  Hamilton  et  al. 

v. 
Town  of  Harwood  et  al. 

Filed  at  Springfield  January  31,  1885. 

Ceettoeaei  at  common  law — of  the  office  of  the  writ.  A  common  law 
writ  of  certiorari  can  not  be  employed  as  a  substitute  for  an  appeal  or  writ 
of  error,  to  enable  an  appellate  court  to  review  the  rulings  of  the  inferior 
court  upon  the  law  and  the  evidence  in  the  progress  of  the  trial,  and  in  the 
application  of  the  law  to  the  facts.  The  only  office  of  the  writ  is  to  bring 
before  the  court  awarding  it,  the  record  of  the  proceedings  of  the  inferior 
tribunal,  and  the  judgment  must  be  either  that  the  writ  be  quashed  and  a 
procedendo  awarded,  or  that  the  record  of  the  proceeding  be  quashed  for 
want  of  jurisdiction,  or  for  illegality  in  the  mode  of  procedure. 

This  was  a  petition  for  a  common  law  writ  of  certiorari, 
to  review  a  judgment  of  the  Appellate  Court  in  the  case  of 
Highway  Commissioners  v.  Hamilton  et  al.,  brought  to  that 
court  on  appeal  from  the  circuit  court  of  Champaign  county. 

Mr.  Thomas  J.  Smith,  for  the  petitioners. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  a  petition  for  a  common  law  writ  of  certiorari.  It  is 
assumed  by  the  petition  that  such  a  writ  may  be  used  as  a 
complete  substitute  for  a  writ  of  error  or  an  appeal,  and  that, 
by  virtue  of  it,  errors  in  ruling  upon  the  law  and  the  evidence 
in  the  progress  of  the  trial,  and  in  the  application  of  the  law 
to  the  facts  in  the  rendition  of  judgment,  may  be  corrected. 
This  is  a  grave  misapprehension.  The  office  of  the  writ  is 
only  to  bring  before  the  court  awarding  it,  the  record  of  the 
proceedings  of  the  inferior  tribunal,  and  the  judgment  must 
either  be  that  the  writ  be  quashed  and  a  procedendo  awarded, 
or  that  the  record  of  the  proceedings  be  quashed.     Chicago 
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and  Rock  Island  Railroad  Co.  v.  Fell,  22  111.  333 ;  Com'rs  of 
Sunora  v.  Supervisors  of  Carthage,  27  id.  140.  The  rulings 
of  the  court  upon  the  law  and  the  evidence  in  the  progress  of 
the  trial,  and  in  the  application  of  the  law  to  the  facts  in  the 
rendition  of  judgment,  can  not  be  reviewed  in  this  manner. 
We  can  only  inquire,  when  a  return  is  made  to  the  writ  bring- 
ing the  record  before  us,  whether  the  inferior  court  had  juris- 
diction and  proceeded  legally, — i.  e.,  followed  the  form  of 
proceeding  legally  applicable  in  such  cases, — and  not  whether 
it  correctly  decided  the  questions  arising  upon  the  admission 
or  exclusion  of  evidence,  the  giving  and  refusing  of  instruc- 
tions, and  other  like  questions,  during  the  progress  of  the  trial 
before  the  court  and  jury,  and  in  the  overruling  of  motions 
for  new  trials  and  in  arrest  of  judgment,  and  the  rendition  of 
judgment  after  verdict,  etc.  The  rulings  of  a  court  may  be 
erroneous,  and  yet  it  may  have  jurisdiction  and  proceed 
legally. 

If  the  position  of  counsel  for  the  petitioners  were  correct, 
the  constitutional  and  statutory  limitations  would  be  utterly 
useless,  for  in  every  case  it  would  only  be  necessary  to  sue 
out  a  certiorari  to  bring  all  the  rulings  of  the  inferior  court 
before  the  appellate  court  for  review.  Where  decisions  upon 
questions  of  law  and  fact  arising  during  the  progress  of  the 
trial  or  in  the  rendition  of  judgment,  other  than  such  as  re- 
late to  the  question  of  jurisdiction  or  the  legality  of  the  pro- 
ceeding, are  reviewable  upon  certiorari,  it  is  by  virtue  of  some 
statute  which  has  no  existence  in  this  State. 

No  ground  is  shown  in  the  petition  for  the  issuing  of  the 
writ.  It  concedes,  tacitly,  at  least,  that  the  court  had  juris- 
diction, and  no  attempt  is  made  to  point  out  illegality  in  the 
proceeding,  in  the  case  sought  to  be  reviewed. 

Petition  denied. 
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The  Chicago  and  Western  Indiana  Railroad  Company 

v. 
The  Illinois  Central  Railroad  Company  et  al. 

Filed  at  Ottawa  January  22,  1885. 

1.  Eminent  domain — acquiring  right  of  way  by  one  railway  company 
across  the  track  of  another.  The  sixth  clause  of  section  19  of  the  general 
Eailroad  law  of  1872,  confers  power  upon  any  railroad  corporation  formed 
under  that  act,  to  cross,  intersect,  etc.,  any  other  railway  before  constructed, 
at  any  point  in  its  route,  and  upon  the  grounds  of  such  other  railway  com- 
pany; and  provides  that  if  the  two  corporations  can  not  agree  upon  the  amount 
of  compensation  to  be  made  therefor,  or  the  points  and  manner  of  such  cross- 
ings, etc.,  the  same  shall  be  ascertained  and  determined  in  the  manner  pro- 
vided by  law, — which  means  by  a  proceeding  under  the  Eminent  Domain  act. 

2.  The  fact  that  a  railway  company  has  acquired  a  strip  of  land  thirty  feet 
wide  across  another  railway  company's  right  of  way,  for  a  crossing,  upon 
which  to  lay  two  tracks,  at  the  expense  of  the  former,  by  mutual  agreement 
and  for  a  consideration  agreed  upon,  will  not  preclude  the  former  from 
obtaining,  under  the  Eminent  Domain  act,  an  additional  right  of  way  of 
twenty  feet  across  the  latter  company's  road  when  rendered  necessary  by  the 
increased  business  of  the  former  road,  where  there  is  no  restriction  of  such 
right  in  the  agreement;  and  it  matters  not  that  such  increased  business  is 
brought  about  by  its  contracts  of  connection  with  other  railroad  companies. 

3.  Where  a  right  of  one  railway  company  to  cross  another  company's  road 
by  two  tracks  has  been  acquired  by  purchase,  and  limited  to  a  right  of  way 
thirty  feet  wide,  and  it  does  not  appear  that  the  relinquishment  for  the  future 
of  any  right  of  further  application  for  additional  facilities  of  crossing  in  any 
way  entered  into  the  amount  of  compensation  which  was  arranged,  and  the 
right  to  lay  additional  tracks  across  the  same  road  is  sought  by  condemnation, 
the  company  seeking  to  condemn  will  not  be  required  to  surrender  its  rights 
acquired  by  the  purchase  in  order  that  it  may  have  the  condemnation  sought, 
and  have  compensation  assessed  for  the  four  tracks  in  that  proceeding. 

4.  It  matters  not  that  the  necessity  for  an  increase  of  the  right  of  way  for 
additional  tracks  of  a  railway  company  is  caused  by  the  use  of  its  road  by 
other  companies  acting  under  its  lease  or  by  contract,  nor  does  it  matter  by 
what  corporation  or  corporations  its  road  is  actually  operated.  It  is  still  a 
public  use,  and  in  such  case  the  need  of  the  lessees  is  that  of  the  lessor  com- 
pany, and  the  lessees  may  proceed  to  condemn  in  the  name  of  the  lessor, 
when  the  public  necessity  so  requires. 

5.  Where  a  railway  company  has  acquired,  by  agreement,  the  right  to  lay 
two  railroad  tracks  across  a  railroad  previously  constructed,  and  it  seeks  to 
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condemn,  under  the  Eminent  Domain  act,  an  additional  strip  on  which  to 
construct  two  other  of  its  tracks  across  the  same  road,  the  fact  that  it  will 
produce  an  obstruction  and  an  inconvenience  to  the  company  whose  road  is 
sought  to  be  crossed  is  no  reason  for  enjoining  the  proceeding  to  condemn' 
as  all  the  damages  caused  thereby,  when  ascertained,  will  have  to  be  paid, 
and  it  will  be  presumed  they  will  be  fully  awarded. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Mr.  Chables  M.  Osborn,  for  the  appellant : 

The  petitioner  had  the  right  to  select  its  own  route,  and 
the  place  and  manner  of  crossing  other  roads,  and  to  deter- 
mine the  necessity  for  its  acquiring  any  particular  property. 
Railroad  Co.  v.  Town  of  Lake,  71  111.  333 ;  Railroad  Co.  v. 
Railroad  Co.  97  id.  500. 

One  railway  company  may  condemn  a  crossing  over  another, 
notwithstanding  it  may  cause  damage  or  inconvenience  to  the 
prior  occupant.     Railway  Co.  v.  Railway  Co.  108  111.  265. 

I  believe  it  to  be  impossible  to  distinguish  between  those 
cases  in  which  it  is  sought  to  take  a  tract  of  land  or  make  a 
crossing  of  another  road  in  the  original  construction  of  a  road, 
and  where  it  is  desired  to  obtain  additional  property  or  obtain 
additional  crossings  rendered  necessary  by  the  increased  busi- 
ness of  the  road.  Railroad  Co.  v.  Wilson,  17  111.  123 ;  Low 
y.  Railroad  Co.  18  id.  324;  Railroad  Co.  v.  Railroad  Co.  36 
Conn.  196. 

The  fact  that  additional  crossings  are  made  necessary  by 
increase  of  business  by  making  running  arrangements  with 
other  companies,  or  by  leasing,  makes  -  no  difference  to  the 
exercise  of  the  right  to  further  condemn.  Railroad  Co.  v. 
Dunbar,  100  111.  137;  Chicago  v.  Railroad  Co.  105  id.  73; 
Smith  v.  Railroad  Co.  id.  511 ;  Kip  v.  Railroad  Co.  13  N.  Y. 
224;  67  N.  Y.  (Hun,)  227. 

A  lease  for  one  hundred  years  does  not  change  the  relation 
of  the  lessor  to  the  State,  and  does  not  vest  in  the  lessee 
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company  the  power  to  exercise  the  eminent  domain,  but  such 
power  remains  with  the  lessor  company.  Mayer  v.  Railroad 
Co.  109  Mass.  115. 

The  petitioner,  by  acquiring  a  partial  right  of  way  by  con- 
tract, is  not  estopped  from  condemning  a  further  one,  and 
never  did  surrender  its  rights  under  the  Eminent  Domain  act. 

The  State  is  not  capable  of  permanently  abandoning,  or 
surrendering,  or  granting  away,  the  exercise  of  the  right  of 
eminent  domain.  Cooley's  Const.  Lim.  (4th  ed.)  343,  281, 
282,  652,  653,  525 ;  Railroad  Co.  v.  Railway  Co.  2  Gray,  1 ; 
Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  69; 
Backus  v.  Lebanon,  11  id.  20;  Railroad  Co.  v.  Railroad  Co. 
Ill  Mass.  125. 

Taking  of  property  under  this  right  is  not  an  exhaustion  of 
the  right  in  respect  to  that  property.  Railroad  Co.  v.  Rail- 
road Co.  36  Conn.  196;  Railroad  Co.  v.  Kip,  67  N.  Y.  227; 
47  id.  546 ;  6  Hun,  26. 

Mr.  W.  C.  Goudy,  for  the  appellees,  filed  a  lengthy  and  ex- 
haustive argument  as  to  the  facts,  and  rights  of  the  respective 
parties,  and  the  public. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  the  Illinois  Central  Rail- 
road Company,  the  Chicago  and  Northwestern  Railway  Com- 
pany, and  the  Michigan  Central  Railroad  Company,  against 
the  Chicago  and  Western  Indiana  Railroad  Company  and  the 
Chicago,  Burlington  and  Quincy  Railroad  Company,  praying 
for  an  injunction  to  restrain  the  Chicago  and  Western  Indiana 
Railroad  Company  from  proceeding  with  a  petition  which  it 
had  theretofore  filed  in  the  county  court  of  Cook  county,  to 
condemn  a  right  of  way  over  and  across  the  St.  Charles  Air 
Line  railroad,  twenty  feet  in  width.  Upon  hearing,  on  answer 
and  proofs  taken,  the  circuit  court  decreed  in  favor  of  the 
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complainants,  granting  the  prayer  of  the  bill,  and  the  Chicago 
and  Western  Indiana  Eailway  Company  appeals  from  the 
decree. 

The  piece  of  railroad  known  as  the  St.  Charles  Air  Line 
railroad  is  half  a  mile  in  length,  and  extends  from  the  Illinois 
Central  railroad  tracks  on  the  lake  front  to  the  south  branch 
of  the  Chicago  river,  just  north  of  and  parallel  with  Sixteenth 
street,  in  the  city  of  Chicago.  It  is  not  a  part  of  a  main  line 
of  road,  and  its  principal  business  is  to  transfer  cars  between 
the  roads  of  its  different  owners.  It  was  constructed  prior  to 
1865,  under  some  grant  from  the  State,  and  by  the  special 
act  of  1865  (see  2  Private  Laws  1865,  p.  171,)  the  present 
owners,  being  the  complainants,  and  the  Chicago,  Burlington 
and  Quincy  Kailroad  Company,  were  authorized  to  maintain 
and  operate  it.  The  Chicago  and  Western  Indiana  Eailroad 
Company  was  organized  under  the  general  Eailroad  law  of 
1872.  The  6th  clause  of  section  19  of  that  law  confers  power 
upon  any  corporation  formed  thereunder,  to  cross,  intersect, 
join  and  unite  its  railway  with  any  other  railway  before  con- 
structed, at  any  point  in  its  route,  and  upon  the  grounds  of 
such  other  railway  company,  with  the  necessary  turn-outs, 
sidings,  switches  and  other  conveniences  in  furtherance  of  the 
object  of  its  connection,  and  provides  that  every  corporation 
whose  railway  is  or  shall  be  intersected  by  any  new  railway, 
shall  unite  with  the  corporation  owning  such  new  railway  in 
forming  such  intersections  and  connections,  and  grant  the 
facilities  aforesaid ;  and  if  the  two  corporations  can  not  agr.ee 
upon  the  amount  of  compensation  to  be  made  therefor,  or 
the  points  and  manner  of  such  crossings  and  connections, 
the  same  shall  be  ascertained  and  determined  in  the  manner 
prescribed  by  law.  This  court  has  decided  that  the  manner 
provided  by  law  is  a  proceeding  under  the  Eminent  Domain 
act,  as  also  that  the  corporation  seeking  the  right  of  way,  when 
the  parties  can  not  agree,  may  select  the  place  and  manner 
of  the  proposed  crossing,  and  the  character  and  conditions  of 
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the  use  sought.  Lake  Shore  and  Michigan  Southern  Ry.  Co. 
v.  Chicago  and  Western  Indiana  Railroad  Co.  97  111.  506 ; 
East  St.  Louis  Connecting  Ry.  Co.  v.  East  St.  Louis  Union  Ry. 
Co.  108  id.  265. 

The  decree  recites  that  a  contract  mentioned  in  the  bill 
was  made  between  the  parties,   concerning  the  use  by  the 
Chicago  and  Western  Indiana  Eailroad  Company  of  a  strip 
of  ground  thirty  feet  in  width,  across  the  right  of  way  of  the 
St.  Charles  Air  Line  railroad,  and  the  building  of  two  tracks 
across  the  same,  as  set  out  in  the  bill,  and  that  the  condemna- 
tion proceeding  in  question  was  subsequently  commenced  to 
obtain  a  strip  of  land  twenty  feet  wide,  across  the  St.  Charles 
Air  Line  railroad,  and  it  was  therefore  decreed  that  the  Chi- 
cago and  Western  Indiana  Eailroad  Company  be  enjoined 
from  proceeding  with  its  petition  for  condemnation.      The 
decree  seems  to  be  rested  upon  that  contract,  and  it  is  that 
contract  which  is  mainly  relied  on  for  the  support  of  the  de- 
cree.    The  contract  is  in  writing,  of  date  March  11,  1880, 
and  purports  to  be  made  between  the  Chicago,  Burlington 
and  Quincy  Eailroad  Company,  the  Michigan  Central  Eail- 
road Company,  the  Chicago  and  Northwestern  Eailway  Com- 
pany, and  the  Illinois  Central  Eailroad  Company,  parties  of 
the  first  part,  and  the  Chicago  and  Western  Indiana  Eailroad 
Company,  party  of  the  second  part,  and  is  executed  by  each 
of  the  companies,  except  the  Michigan  Central  Eailroad  Com- 
pany.    Thereby  the  parties  of  the  first  part  agree  to  grant  to 
the  party  of  the  second  part  the  right  to  use,  for  nine  hun- 
dred and  ninety-nine  years,  a  strip  of  land  thirty  feet  wide 
across  the  right  of  way  of  the  St.  Charles  Air  Line  railroad, 
for  the  purpose  of  constructing  thereon  two  tracks  for  the  use 
of  the  party  of  the  second  part, — in  consideration  of  which 
grant  the  party  of  the  second  part  agrees  to  pay  the  sum  of 
$3000.     And  as  a  further  consideration,  the  party  of  the 
second  part  agrees  to  put  in,  at  its  own  expense,  and  to  the 
satisfaction  of  the  parties  of  the  first  part,  the  crossing-frogs 


C.  &  W.  I.  K.  E.  Co.  v.  I.  C.  K.  E.  Co.  161 

Opinion  of  the  Court. 

and  necessary  crossing-gates,  with  suitable  targets,  signal 
lights,  and  all  necessary  appurtenances,  and  to  maintain  the 
same  to  the  satisfaction  of  the  parties  of  the  first  part,  at  its 
own  expense ;  also,  to  furnish  and  pay  the  wages  of  the  neces- 
sary watchmen  to  attend  said  crossing-gates.  The  contract 
further  provided  that  the  right  of  way  it  granted  should  be 
used  only  for  the  construction  of  two  tracks  and  crossings 
thereon,  by  the  party  of  the  second  part,  and  that  the  grant 
should  become  absolutely  void  and  at  an  end  on  any  other 
use  being  made  of  said  strip  of  land  thirty  feet  wide,  by  the 
party  of  the  second  part.  The  party  of  the  first  part  reserved 
the  right  to  lay  a  third  track  on  their  right  of  way  when  in 
their  judgment  it  should  become  necessary,  in  which  event 
the  party  of  the  second  part  agreed  to  put  in  and  maintain, 
at  its  own  expense,  the  necessary  frogs  for  such  third  track. 
The  contract,  by  its  terms,  is  confined  solely  to  the  strip  of 
thirty  feet  in  width  which  it  grants.  It  provides  explicitly 
enough  that  within  that  thirty  feet  there  shall  never  be  con- 
structed more  than  two  tracks  by  the  party  of  the  second 
part,  but  as  to  the  construction  of  any  tracks  outside  of  the 
thirty  feet  there  is  no  restriction  whatever. 

If  appellant,  when  it  located  its  road  so  as  to  cross  the 
St.  Charles  Air  Line  railroad,  had  been  unable  to  agree  with 
the  owners  of  the  latter  railroad  upon  the  points  and  manner 
of  crossing  and  connection,  then,  it  is  conceded,  a  petition 
might  have  been  filed  in  the  proper  court,  under  the  Eminent 
Domain  act,  to  ascertain  the  compensation  to  be  made  for 
the  crossing.  But  it  is  said  that  here  the  parties  were  able 
to  and  did  agree ;  that  by  the  express  language  of  the  statute, 
duties  are  imposed  upon  both  corporations  ;  that  mutual  action 
is  required,  and  that  in  the  nature  of  things  the  crossing  could 
not  be  constructed  without  joint,  mutual  cooperation;  that 
all  was  here  arranged  by  agreement, — the  compensation,  the 
point  and  manner  of  making  a  crossing,  the  connections  and 
maintenance  of  such  crossing,  the  number  of  tracks,  etc.,— - 
11—113  III. 


162  C.  &  W.  I.  K.  E.  Co.  v.  I.  C.  K.  E.  Co. 

Opinion  of  the  Court. 

and  it  is  contended  that  this  agreement  was  a  complete  and 
final  disposition  of  the  entire  question  of  the  crossing  for  all 
future  time ;  that  it  was  only  in  the  absence  of  the  ability  to 
make  the  agreement  that  authority  was  conferred  to  condemn 
under  the  Eminent  Domain  statute,  and  that,  having  made 
such  an  agreement,  the  power  to  condemn  did  not  exist.     The 
having  acquired  property  by  a  railroad  company,  for  its  use, 
by  the  exercise  of  the  right  of  eminent  domain,  does  not 
preclude  the  company  from  obtaining,  through  the  exercise 
of  such  right,  additional  property,  rendered  necessary  by  the 
increased  business  of  the  road.     It  is  a  continuing  power, 
which  may  be  exercised  from  time  to  time,  as  the  needs  of  the 
company  may  require.     (Chicago,  Burlington  and  Quincy  Rail- 
road Co.  v.  Wilson,  17  111.  1 23 ;   Low  v.  Galena  and  Chicago 
I  Union  Railroad  Co,  18  id.  324.     And  see  N.  Y.,  H.  and  N. 
\  Railroad  Co.  v.  B.  H.  and  E.  Railroad  Co.  36  Conn.  196.)    And 
. '^he  same,  we  regard,  must  be  true  with  respect  to  a  crossing  of 
another  railroad  which  had  before  been  acquired,  and  where 
such  original  acquisition  had  been,  as  in  this  case,  by  agree- 
ment.   Mr.  Jeffery,  the  superintendent  of  the  St.  Charles  Air 
Line  and  Illinois  Central  companies,  and  for  whom  he  nego- 
tiated the  agreement,  says  that  it  would  not  have  been  made 
if  it  had  been  known  that  other  accommodations  would  be 
required.     But  this  we  understand  to  be  but  an  expression  of 
his  opinion  on  the  subject.     He  does  say  that  it  was  stated 
during  the  negotiations  that  the  two  tracks  were  all  that  would 
ever  be  asked  for,  and  that  if  such  statement  had  not  been 
made,  they  would  have  made  no  contract.    But  there  is  in  the 
testimony  direct  denial  of  the  making  of  such  statement,  and 
we  can  not,  from  all  the  evidence,  find  that  it  was  made. 

We  perceive  nothing  in  the  agreement,  or  in  the  written 
correspondence  in  evidence  which  led  to  the  making  of  the 
agreement,  or  in  anything  else,  to  restrict  the  appellant  ever 
after  to  the  two  tracks  specified  in  the  contract,  or  to  afford 
support  for  the  notion  that  no  further  crossing  facilities  would 
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ever  afterward  be  asked  for,  in  case  the  road's  increase  oi 
business  should  require  them.  The  agreement  was  entered 
into,  doubtless,  in  view,  by  both  sides,  of  the  present  and 
probable  future  wants  of  the  Chicago  and  Western  Indiana 
company,  and  with  the  supposition  that  the  two  tracks  pro- 
vided would  be  sufficient  therefor,  without  anticipation  by 
either  party  of  the  large  increase  of  business  which  has  come 
upon  that  company's  road.  When  the  agreement  was  made 
(March  11,  1880,)  for  the  crossing  by  two  tracks  on  a  strip 
thirty  feet  wide,  the  Chicago  and  Western  Indiana  Railroad 
Company  had  contracts  with  the  Chicago  and  Eastern  Illinois 
Railroad  Company,  and  the  Wabash,  St.  Louis  and  Pacific 
Railroad  Company,  by  which  said  two  companies  entered 
the  city  of  Chicago  over  the  tracks  of  the  Chicago  and  West- 
ern Indiana  railroad.  Afterwards,  in  the  summer  and  fall 
of  1880,  the  Chicago  and  Western  Indiana  Railroad  Com- 
pany made  similar  contracts  with  the  Chicago  and  Grand 
Trunk  Railway  Company,  which  is  the  western  terminus  of 
the  Grand  Trunk  system  of  roads;  with  the  Chicago  and 
Atlantic  Railroad  Company,  which  is  the  western  terminus 
of  the  Erie  system ;  and  with  the  Louisville,  New  Albany  and 
Chicago  Railroad  Company.  Thereby  it  is  claimed  that  it 
became  necessary  for  the  operation  of  appellant's  railroad 
that  it  should  have  four  tracks  entirely  through  and  beyond 
the  city  of  Chicago,  and  that  the  use  of  a  strip  of  land  fifty 
feet  in  width  is  necessary  for  the  construction  of  four  tracks. 
Application  was  made  by  appellant,  in  November,  1880,  to 
the  superintendent,  to  make  an  agreement  for  permission  to 
use  a  further  strip,  twenty  feet  wide,  across  the  right  of  way 
of  the  St.  Charles  Air  Line  railroad,  and  to  lay  two  additional 
tracks,  making  four  in  all.  A  part  of  the  owners  declined  to 
grant  the  permission  to  lay  any  additional  tracks.  On  Jan- 
uary 31,  1881,  the  Chicago  and  Western  Indiana  Railroad 
Company  filed  in  the  county  court  the  petition  whose  prose- 
cution has  been  enjoined,  to  condemn  the  strip  twenty  feet 
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wide,  adjoining  the  strip  thirty  feet  wide,  previously  obtained 
by  the  agreement. 

It  appears  that  the  Chicago  and  Western  Indiana  Eailroad 
Company  has  a  strip  of  land  fifty  feet  wide,  from  Polk  street, 
in  the  city  of  Chicago,  for  a  distance  of  five  miles  south,  to 
Forty-ninth  street,  in  the  town  of  Lake,  so  that,  except  this 
intervening  strip  now  sought  for,  thirty  feet  in  length  and 
twenty  feet  in  breadth,  the  company's  right  of  way,  fifty  feet 
wide  for  the  above  distance,  with  four  main  tracks  built  upon 
it,  is  substantially  complete.  It  appears  in  the  case  that 
there  is  a  reasonable  necessity  for  these  two  additional  tracks, 
to  accommodate  the  increased  present  business  upon  appel- 
lant's road.  We  find  nothing  in  the  agreement  in  question 
which  should  estop  appellant  from  procuring  additional  ac- 
commodations when  the  necessity  arises  therefor,  or  which 
should  debar  the  company  from  proceeding  with  its  present 
petition  for  condemnation.  The  bill  alleges  that  it  is  the 
intention  of  appellant  to  use  the  additional  tracks  desired,  for 
switching  and  yard  purposes,  which  would  produce  damages 
to  complainants  which  can  not  be  computed.  But  appellant, 
by  its  answer  and  proofs,  disclaims  any  desire  to  use  the 
tracks  for  such  purposes.  We  do  not  see  that  the  condemna- 
tion sought  will  amount  to  anything  approaching  to  a  destruc- 
tion of  the  uses  of  the  St.  Charles  Air  Line  road,  but  that 
it  will  produce  only  obstruction  and  inconvenience  in  its  use. 
All  damages  which  complainants  will  suffer  thereby  they  are 
entitled  to  have  paid  to  them,  and  we  must  suppose  that  they 
will  be  fully  awarded  by  the  jury  to  be  sworn  to  assess  them. 

The  Chicago  and  Western  Indiana  Eailroad  Company  was 
incorporated  under  the  general  Eailroad  act  now  in  force, 
and  was  authorized  by  its  articles  of  association  to  build  a 
railroad  from  Dalton,  on  the  Indiana  State  line,  to  Chicago. 
The  Chicago  and  Western  Indiana  Belt  company  was  author- 
ized to  build  tracks  around  Chicago,  to  make  connections  with 
other  lines.     These  companies,  with  the  South  Chicago  and 
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Western  Indiana  Railroad  Company,  have  been  consolidated 
under  the  name  of  the  Chicago  and  Western  Indiana  Railroad 
Company.  The  distance  of  the  original  line  was  about  seven- 
teen miles.  The  entire  line  of  the  consolidated  company, 
including  the  Belt,  is  fifty-two  miles.  It  is  shown  that  the 
company  does  not  own  a  single  passenger  or  freight  car,  or 
locomotive,  and  does  not  transport  passengers  or  freight ;  that 
it  is  the  owner  of  certain  rights  of  way,  railroad  tracks,  and 
ground  used  for  warehouses  and  depots ;  that  the  rights  and 
privileges  to  use  these  are  leased  to  other  railroad  companies. 
Upon  this  state  of  facts,  the  point  is  made  that  as,  after  the 
crossing  had  been  secured,  running  arrangements  were  made 
with  the  three  other  railroad  companies  mentioned,  much 
more  than  doubling  the  amount  of  business  to  be  done,  to 
accommodate  which  an  additional  crossing  is  made  needful, 
that  this  is  not  a  necessity  of  the  Chicago  and  Western  In- 
diana Railroad  Company  which  will  be  recognized  by  the  law 
as  being  sufficient  to  place  it  in  the  condition  for  obtaining 
additional  facilities  under  the  Eminent  Domain  law.  The 
general  Railroad  act  gives  express  power  to  railroad  corpora- 
tions formed  thereunder  to  make  arrangements  with  other 
railroad  corporations  for  the  leasing  or  running  their  roads, 
or  any  part  thereof.  This  right,  with  reference  to  this  same 
company,  was  recognized  and  affirmed  in  Chicago  and  Western 
Indiana  Railroad  Co,  v.  Dunbar,  100  111.  137.  In  City  of 
Chicago  v.  Chicago  and  Western  Indiana  Railroad  Co.  105  111. 
511,  where  the  objection  was  urged  that  the  company  had 
violated  the  ordinance  giving  it  permission  to  enter  the  city, 
by  allowing  more  than  two  roads  to  use  its  line  for  entrance 
into  the  city,  and  it  was  held  that  the  ordinance  compelled  the 
company  to  allow  the  use  of  its  line  by  two  roads,  but  did  not 
restrict  it  as  to  the  number  which  should  be  admitted.  The 
question  is  of  the  necessity  for  the  public  use  of  what  is  sought 
to  be  taken — whether  it  is  needed  for  the  operation  of  this 
railroad.     Whether  it  be  leased  or  not,  or  by  what  particular 
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corporation  or  corporations  the  road  may  be  actually  oper- 
ated, does  not  affect  the  question.  As  respects  this  matter, 
the  needs  of  the  lessees-  are  as  those  of  the  lessor  company, 
and  any  condemnation  for  their  wants  may  proceed  in  such 
latter  company's  name,  and  it  all  the  while  stands  responsible 
for  the  running  of  the  road.  See  Kip  v.  N.  Y.  and  H.  Rail- 
road Co.  6  Hun,  24;  S.  C.  67  N.  Y.  227. 

It  is  also  contended  that  the  statutes  of  the  State  prohibit 
any  railroad  company  from  entering  a  city  unless  with  the 
consent  of  the  municipal  authorities,  and  that  by  allowing 
other  railroad  companies  to  use  its  tracks,  appellant  has 
violated  the  policy  of  the  law.  This  would  not  seem  to  be  a 
matter  about  which  appellees  should  be  heard  to  complain, 
but  that  it  should  rest  with  the  city  authorities.  In  granting 
the  permission  to  construct  a  railroad  in  a  city,  it  is  done  in 
view  of  the  law  allowing  agreements  to  be  made  with  other 
railroad  companies  to  run  their  cars  into  the  city  upon  the 
tracks  of  such  railroad,  and  the  city  authorities  have  it  in 
their  power,  by  their  ordinance  granting  permission,  to  restrict 
or  forbid  such  use,  if  they  see  fit.  It  would  seem  to  be  for 
the  public  benefit  that  different  railroad  companies  entering 
into  a  city  should  concentre  upon  as  few  lines  of  tracks  as 
need  be.  And  this  policy  would  appear  to  have  been  recog- 
nized in  the  case  of  this  very  road  of  the  appellant,  by  the 
ordinance  giving  it  permission  to  enter  the  city  expressly 
requiring  that  it  should  allow  the  use  of  its  line  in  the  city 
by  at  least  two  other  roads. 

It  is  suggested  that  as  only  the  nominal  sum  of  $3000, 
which  was  no  adequate  compensation,  was  exacted  and  paid 
under  the  agreement  in  question,  upon  the  supposition  that 
that  was  final  and  no  additional  accommodation  would  ever 
be  asked  for,  it  is  but  equitable,  if  appellant  would  proceed 
for  a  condemnation  for  additional  tracks,  that  it  should  sur- 
render all  rights  under  the  agreement,  and  resort  to  the  court 
to  ascertain  the  entire  damages  for  the  four  tracks.     We  do 
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not  perceive,  from  the  evidence,  that  relinquishment  for  the 
future  of  any  right  of  further  application  for  additional  facil- 
ities of  crossing,  in  any  way  entered  into  the  amount  of  com- 
pensation which  was  arranged  for  by  the  agreement,  and  we 
can  not  recognize  any  equitable  requirement  on  the  part  of 
appellant  that  it  should  surrender  what  it  holds  under  the 
agreement,  and  stop  the  operation  of  its  road  over  the  thirty 
feet  until  the  condemnation  sought  can  be  had. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Decree  reversed. 

Walker  and  Scott,  JJ.,  dissenting. 

Mr.  Justice  Dickey  :  I  think  the  agreement  under  which 
appellant  acquired  the  right  of  way  over  thirty  feet  for  a 
crossing,  in  its  substance  covered  the  entire  subject  of  the 
crossings.  Under  that  contract  appellees  had  a  right  to  limit 
appellant  to  the  use  of  two  tracks,  and  to  have  these  tracks 
confined  to  the  thirty  feet  acquired  under  that  contract.  That 
right,  in  my  judgment,  is  property,  and  can  not  be  taken 
away  without  just  compensation.  That  property,  however, 
like  other  property,  may  be  taken  by  condemnation.  The 
condemnation  of  the  additional  ground  sought  now,  I  think, 
necessarily  includes  the  taking  away  from  appellees  the  rights 
under  that  contract,  and  calls  for  damages  for  that  taking, 
as  well  as  the  taking  of  the  additional  ground.  With  that 
view,  I  think,  the  proceeding  ought  to  go  on. 

Mr.  Chief  Justice  Scholfield  concurs  in  what  is  said  by 
Mr.  Justice  Dickey. 
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Stephen  P.  Lunt  et  al. 

v. 

John  H.  Wrenn. 

Filed  at  Ottawa  February  7,  1885. 

1.  Limitation — action  for  recovery  of  money  paid  on  a  consideration 
which  fails  entirely.  In  1868,  bankers  in  Nebraska  ordered  from  the  plain- 
tiffs' private  bankers  in  this  State,  twelve  pieces  of  land  scrip  for  location  on 
public  lands  of  the  United  States,  when  plaintiffs  applied  to  and  bought  of 
defendants,  also  private  bankers,  the  desired  amount  of  scrip,  which  was 
located.  After  such  locations,  and  when  the  scrip  was  forwarded  to  the  gen- 
eral land  office,  six  pieces  of  the  scrip  were  declared  counterfeit  and  worth- 
less, and  the  land  officers  refused  to  issue  patents  for  the  lands  upon  which 
they  had  been  located,  and  vacated  the  locations.  In  May,  1875,  the  bankers 
first  named  sued  the  plaintiffs,  and  recovered  judgment  for  the  sum  paid  for 
the  worthless  scrip,  and  interest.  The  plaintiff  immediately,  upon  being 
sued,  notified  the  defendants  of  that  fact,  and  asked  them  to  defend  the  suit, 
which  they  failed  to  do.  In  1878,  the  plaintiffs  sued  the  defendants  to  re- 
cover the  sum  they  had  been  compelled  to  pay,  in  defence  of  which  action 
the  Statute  of  Limitations  was  pleaded.  It  was  stipulated  that  plaintiffs  had 
notice  that  such  scrip  was  counterfeit  and  worthless,  prior  to  January  8,  1872: 
Held,  that  the  action  was  barred  by  the  statute,  whether  the  action  was  to 
recover  for  a  breach  of  the  implied  warranty  of  title,  or  for  a  total  failure  of 
the  consideration  of  the  payment. 

2.  Measure  of  damages — suit  by  buyer  against  seller,  for  failure  of 
title.  Where  the  seller  of  public  land  scrip  has  knowledge  that  the  same  has 
proved  counterfeit  and  worthless,  he  will  not  be  justified  in  defending  a  suit 
against  him,  by  one  to  whom  he  sold,  and  failing  to  pay  until  a  judgment  is 
rendered  against  him;  and  if  he  does,  he  can  not  recover  the  costs  thereby 
occasioned,  of  his  vendor,  in  an  action  against  him.  Costs  unnecessarily 
made  by  a  purchaser  in  defending  the  title  of  the  property  purchased,  are  not 
chargeable  against  his  vendor. 

3.  Action — to  recover  for  money  paid  for  counterfeit  land  scrip — 
whether  a  return  or  offer  to  return  the  scrip  is  necessary.  The  purchaser 
of  land  scrip  which  proves  to  be  counterfeit  and  worthless,  is  not  required  to 
return  or  offer  to  return  the  same  to  the  seller,  before  he  can  maintain  an 
action  to  recover  back  the  price  paid  for  the  same.  The  rule  is  different  in 
respect  to  counterfeit  bank  bills.  There  a  return  is  necessary,  to  enable  the 
payer  to  trace  out  and  fall  back  upon  the  person  from  whom  he  received 
them. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  appellants,  against 
appellee  and  Trefer  &  Ullman.  The  declaration  contained 
two  special  counts,  to  which  appellee  pleaded,  first,  the  gen- 
eral issue ;  and  second,  the  Statute  of  Limitations, — that  the 
suit  was  not  brought  within  five  years  after  the  cause  of  action 
accrued.  Keplication  was  filed,  taking  issue  upon  the  plea  of 
the  statute. 

The  following  are  stipulated  to  be  the  facts  :  In  April,  1868, 
McCann  &  Smith,  private  bankers  in  Nebraska,  ordered  from 
the  plaintiffs  twelve  pieces  of  "Agricultural  College  scrip," 
so-called,  being  in  the  nature  of  warrants  for  the  location,  on 
public  lands  of  the  United  States,  of  each  of  such  pieces  of 
scrip,  to  the  extent  of  one  hundred  and  sixty  acres,  and  in 
pursuance  of  such  order  the  plaintiffs  applied  to  the  defend- 
ants for  the  scrip  to  fill  such  order,  and  the  defendants,  who 
were  then  private  bankers,  offered  to  sell  to  the  plaintiffs, 
who  were  also  private  bankers,  such  scrip,  at  the  rate  of 
$160  for  each  piece  of  scrip  authorizing  its  location  on  one 
hundred  and  sixty  acres  of  public  land,  which  offer  the  plain- 
tiffs accepted.  Thereupon  the  defendants  delivered  to  the 
plaintiffs  twelve  pieces  of  such  scrip,  purporting  to  have  been 
issued  by  the  United  States  to  the  State  of  Massachusetts,  and 
authorizing  the  holders  to  locate  each  of  such  certificates  or 
pieces  of  scrip  on  one  hundred  and  sixty  acres  of  the  public 
unseated  lands  of  the  United  States,  for  which  the  plaintiffs 
paid  the  defendants  the  sum  of  $1920,  and  immediately  sent 
the  same  to  said  McCann  &  Smith,  in  compliance  with  their 
order,  who  by  return  mail  remitted  to  the  plaintiffs  such  cost 
of  said  scrip.  Subsequently  said  McCann  &  Smith  assigned 
said  twelve  pieces  of  scrip  to  one  Walker,  who  located  the 
same  on  public  lands  of  the  United  States,  in  Nebraska. 
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After  such  locations,  and  when  the  said  scrip,  with  duplicate 
receipts  showing  the  locations,  were  forwarded  to  the  general 
land  office  at  Washington,  to  procure  patents,  the  commis- 
sioner of  the  general  land  office  at  Washington  pronounced 
six  of  said  pieces  of  scrip  counterfeit  and  worthless,  and 
vacated  and  set  aside  the  locations  thereunder,  and  refused 
to  issue  patents  for  the  lands  upon  which  the  same  had  been 
located,  whereupon  the  said  Walker  sued  the  said  McCann  & 
Smith,  in  a  Federal  court  in  Nebraska,  for  the  money  paid 
for  such  counterfeit  scrip,  and  recovered  a  judgment  for  that 
amount,  with  interest  and  costs,  against  the  said  McCann  & 
Smith,  which  they  paid  and  satisfied.  Afterwards,  at  the 
May  term,  1875,  the  said  McCann,  who  had  succeeded  to  the 
rights  of  said  McCann  &  Smith,  brought  a  suit  in  the  United 
States  Circuit  Court  for  the  Northern  District  of  Illinois, 
against  the  plaintiffs,  to  recover  from  them  the  amount  paid 
for  said  six  pieces  of  counterfeit  scrip,  and  interest  on  the 
amount  paid  them  therefor,  and  the  expenses  to  which  he 
had  been  subjected  in  the  said  suit  of  the  said  Walker,  and 
immediately  after  the  institution  of  such  suit  the  plaintiffs 
in  this  suit  gave  the  defendants  in  this  suit  notice  of  the 
pendency  thereof,  and  to  assist  in  the  defence  of  the  same, 
and  that  they  (the  plaintiffs  in  this  suit)  would  look  to  the 
defendants  in  this  suit  for  indemnity  against  all  loss  in  case 
the  said  McCann  should  recover  a  judgment  in  his  said  suit. 
The  defendants  in  this  suit  disregarded  such  notice,  and  took 
no  part  in  the  defence  of  said  suit  of  McCann  against  the 
plaintiffs  in  this  suit.  Upon  the  trial  of  the  said  suit  of 
McCann,  in  the  Federal  court  for  the  Northern  District  of 
Illinois,  evidence  was  offered  by  the  defendants  under  their 
several  pleas,  among  which  was  a  plea  of  the  Statute  of  Lim- 
itations, but  the  plaintiff,  McCann,  proved  that  the  said  six 
pieces  of  scrip,  held  by  the  commissioner  of  the  general  land 
office  to  be  void,  as  above  stated,  were  in  fact  counterfeit  and 
void;  and  on  the  6th  day  of  March,  1878,  after  the  trial  of 
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such  cause,  the  said  Federal  court  for  the  Northern  District 
of  Illinois  rendered  a  judgment  in  favor  of  said  McCann,  and 
against  the  plaintiffs  in  this  suit,  for  the  sum  of  $2025.84, 
besides  the  costs  of  such  suit,  and  immediately  after  the  ren- 
dition of  such  judgment,  the  defendants  therein  (the  plaintiffs 
in  this  suit)  paid  the  same  in  full  to  the  said  McCann.  The 
items  composing  the  said  judgment  for  $2025.84  of  damages, 
were  as  follows : 

Original  cost  of  six  pieces  of  scrip,      ...  $960.00 

Interest  on  amount  paid  therefor,  -         -         -  -555.36 

Costs  taxed  in  suit  in  Nebraska,           ...  192.86 

Paid  attorneys'  fees  in  Nebraska  suit,     -  285.00 

$1993.22 
Additional  interest  on  costs  in  Nebraska  suit,      -  32.62 

$2025.84 

It  was  further  stipulated  that  the  plaintiffs  in  this  suit 
had  notice  that  the  scrip  above  mentioned  as  having  been 
purchased  by  plaintiffs  from  defendants,  was  counterfeit  and 
worthless,  prior  to  the  8th  day  of  January,  1872. 

On  the  trial  of  the  said  cause,  the  following  proceedings 
were  had : 

"This  cause  came  on  to  be  tried,  on  this  day,  by  the  court, 
without  a  jury,  a  jury  having  been  waived,  and  thereupon, 
the  counsel  for  the  plaintiffs  confessing  in  open  court  the  plea 
of  bankruptcy  and  discharge  pleaded  by  the  defendant  James 
E.  Tyler,  the  issue  on  that  plea  is  found  in  favor  of  said 
James  E.  Tyler,  and  judgment  in  his  favor  ordered  accord- 
ingly ;  and  thereupon  counsel  for  the  plaintiffs,  and  for  the 
said  defendant  John  H.  Wrenn,  submitted  to  the  court  a  stip- 
ulation, in  writing,  signed  by  them,  respectively,  of  all  the 
facts  in  the  case,  to  be  received  by  the  court  as  evidence,  and 
the  court  here,  thereupon,  finds  the  facts  in  the  case  to  be  as 
stipulated  by  the  parties  in  the  above  stipulation.    And  there- 
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upon  the  counsel  for  the  plaintiffs  submitted  to  the  court,  in 
writing,  the  following  propositions  of  law  upon  the  facts  so 
stipulated  and  found,  to  be  held  as  law  in  the  decision  of  the 
issues  in  this  case  between  the  plaintiffs,  and  the  defendant 
John  H.  Wrenn,  to-wit : 

"First — The  plaintiffs  are  entitled  to  recover  against  said 
defendant  their  said  damages  by  occasion  of  the  premises, 
unless  their  action  therefor  was  barred  by  the  Statute  of  Lim- 
itations when  they  commenced  this  suit, — which  proposition 
of  law  the  said  court  here  holds  and  finds  as  asked. 

"Second — Upon  the  facts  as  stipulated  and  found  by  the 
court,  the  plaintiffs'  action  to  recover  their  damages,  sus- 
tained by  reason  of  the  premises,  was  not  barred  by  the  Stat- 
ute of  Limitations  when  this  suit  was  commenced,  and  the 
plaintiffs  are  entitled  to  recover  their  damages  against  the 
defendant, — which  proposition  of  law  the  court  here  refuses, 
and  finds,  as  matter  of  law  upon  the  facts  so  stipulated  and 
found,  that  the  plaintiffs'  action  to  recover  their  said  damages 
was  barred  by  the  Statute  of  Limitations  when  this  suit  was 
commenced,  and  therefore  finds  the  issue  on  the  plea  of  the 
Statute  of  Limitations  for  the  said  defendant  Wrenn,  and 
orders  judgment  accordingly.  To  which  last  refusal  and  find- 
ing by  the  court  the  counsel  for  the  plaintiffs,  in  due  form  of 
law,  excepted,  whereupon  it  was  ordered  and  considered  by 
the  court  that  the  defendant  Wrenn  go  hence,  without  day, 
and  recover  of  said  plaintiffs  his  costs  in  and  on  his  behalf 
expended,  to  be  taxed  and  have  execution  therefor." 

Messrs.  Sleeper  &  Whiton,  for  the  appellants : 
When  the  firm  of  which  appellee  was  a  member,  sold  the 
scrip  to  appellants  which  proved  counterfeit,  the  sale  was  ac- 
companied by  an  implied  warranty  that  the  scrip  was  genuine. 
Benjamin  on  Sales,  sees.  607,  608  ;  Kurd  v.  Hall,  12  Wis.  135. 
In  Ripley  v.  Wither,  27  Texas,  14,  it  was  held  that  an  action 
for  damages  growing  out  of  the  assignment  of  a  forged  bounty 
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warrant,  did  not  accrue  until  after  the  certificate  had  been 
presented  to  and  rejected  by  the  court  of  claims.  In  Hutch- 
inson v.  Sheboygan  County,  26  Wis.  402,  it  was  held  that  the 
Statute  of  Limitations  did  not  run,  on  a  claim  of  a  grantee  in 
an  invalid  tax  deed  to  have  his  purchase  money  refunded, 
under  the  laws  of  that  State,  until  such  grantee  had  clear 
and  positive  knowledge  that  the  deed  was  invalid.  So  if  a 
surety  pays  the  debt  of  his  principal,  the  statute  begins  to 
run  from  the  time  of  actual  payment,  and  not  from  the  time 
he  became  liable,  or  from  the  time  when  suit  is  brought  to 
enforce  payment.  Thayer  v.  Daniels,  110  Mass.  375  ;  Benton 
v.  Rutherford,  49  Mo.  255  ;  Rodman  v.  Hedden,  10  Wend.  500  ; 
Reeves  v.  Pulliam,  7  Bax.  119 ;  Barnesback  v.  Reiner,  8  Minn. 
59 ;  Norton  v.  Hale,  41  Yt.  471 ;  Walker  v.  Lathrup,  6  Iowa, 
516;  Church  v.  Moore,  10  Pa.  St.  273. 

The  rule  is  the  same  in  compelling  contribution  among 
sureties.     Singleton  v.  Townsend,  45  Mo.  379. 

A  cause  of  action  against  an  officer  for  not  paying  money 
collected  on  execution,  does  not  accrue  when  the  money  is 
collected,  nor  until  demand  is  made  for  its  payment.  State  v. 
Miner,  44  Mo.  373  ;  Bank  v.  Waterman,  26  Conn.  324 ;  Weston 
v.Ames,  10  Mete.  244;  Governor  v.  Stonaur,  11  Ala.  679; 
Rice  v.  Hosmer,  12  Mass.  127;  King  v.  Rice,  12  Cush.  161; 
Childs  v.  Jordan,  106  Mass.  321 ;  Lynch  v.  Jennings,  43  Ind. 
276. 

If  money  is  left  on  deposit,  and  not  loaned  for  a  definite 
time,  the  statute  will  not  run  till  a  demand.  Payne  v.  Gardi- 
ner, 29  N.  Y.  146 ;  Sullivan  v.  Fosdick,  10  Hun,  173 ;  Hamell 
v.  Adams,  68  N.  Y.  314;  Brown  v.  McElroy,  52  Ind.  404; 
Beam  v.  Adkins,  77  111.  263;  Bank  v.  Bank,  39  Pa.  St.  92; 
Brummegin  v.  Tallant,  29  Cal.  503 ;  Tripp  v.  Curtenius,  36 
Mich.  494;  Bank  v.  Benoist,  10  Mo.  519;  Bank  v.  Bank,  10 
G.  &  J.  (Md.)  422;  Bank  v.  Wister,  2  Pet.  318. 

Where  money  is  paid  upon  a  consideration  that  ultimately 
fails,  the  statute  does  not  run  till  such  event,  because  till 
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then  there  is  no  right  of  recovery.  Richards  v.  Allen,  17 
Maine,  296  ;  Barnes  v.  Savage,  14  Mass.  425  ;  Taylor  v.  Row- 
land, 26  Texas,  293;  Hall  v.  Fenton,  105  Mass.  516;  Baxter 
v.  Gay,  14  Conn.  119;  Hellan  v.  Duncan,  1  Cold.  (Tenn.) 
313;  Coppinger  v.  Vaden,  5  Humph.  629;  Harris  v.  Harris, 
70  Pa.  St.  170;  Gross  v.  Kierski,  41  Cal.  Ill;  Collins  v. 
Thayer,  74  111.  138. 

The  statute  begins  to  run  in  favor  of  sureties  on  executors' 
bonds  from  the  time  of  the  judicial  ascertainment  of  the  prin- 
cipal's liability.  Bennor  v.  Young,  68  Ala.  35  ;  Alexander  v. 
Bayan,  110  U.  S.  414;  Newton  v.  Hammond,  38  Ohio  St.  430. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellee : 

The  time  limited  is  to  be  computed  from  the  time  at  which 
the  creditor  has  a  cause  of  action,  or  at  the  date  when  he 
might  first  have  brought  suit  upon  his  claim. 

When  a  person  pays  money  for  a  bill,  bank  note,  bill  of 
exchange,  etc.,  which  proves  to  have  been  forged,  he  may 
recover  it  back  as  paid  on  a  consideration  which  has  wholly 
failed.  Chitty  on  Contracts,  931 ;  Byles  on  Bills,  333  ;  Jones 
v.  Ryde,  5  Taunt.  488;  Young  v.  Cole,  3  Bing.  (N.  C.)  724; 
Westrop  v.  Solomon,  8.C.  B.  345;  Gompertz  v.  Bartlett,  2 
E.  &  B.  849;  Tyler  v.  Bailey,  71  111.  34;  Benjamin  on  Sales, 
sees.  607,  608.      . 

As  soon  as  a  vendor  has  sold  a  certificate  or  scrip  which 
proves  counterfeit,  and  got  the  money  therefor,  on  that  instant 
a  right  of  action  accrues  to  the  purchaser.  Westrop  v.  Solo- 
mon, 8  C.  B.  345;  Farlin  v.  Stone,  12  B.  I.  437;  Bishop  v. 
Little,  3  Greenlf.  405;  Scott  v.  Scottfs  Executors,  2  Marsh. 
(Ky.)  217;  Chancellors.  Wiggins,  4  B.  Mon.  201;  Terry  v. 
Bissell,  26  Conn.  23. 

The  cause  of  action,  here,  was  not  upon  a  warranty,  but 
upon  a  want  or  failure  of  consideration  for  the  money  paid 
for  the  scrip.  In  addition  to  the  above  authorities,  see  Wil- 
kinson v.  Johnson,   3  B.  &  C.  428 ;    Gurney  v.  Womershy,   92 
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E.  &  L.  133;  Kempson  v.  Saunders,  12  Moore,  44;  Addison 
on  Contracts,  *1000,  1183  ;  2  Parsons  on  Notes  and  Bills,  40  ; 
Aldrich  v.  Jackson,  5  E.  I.  218  ;  Canal  Bank  v.  Bank  of  Albany, 
1  Hill,  287;  Webb  v.  Odell,  49  N.  Y.  583;  Tyler  v.  Bailey, 
71  111.  34;  Murray  v.  Judah,  6  Cow.  491 ;  Wilcox  v.  Plummer, 
4  Pet.  172. 

There  need  be  no  return  of  the  forged  scrip  in  such  a  case. 
Paul  v.  City  of  Kenosha,  22  Wis.  270. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

It  would  seem  to  be  more  accurate,  in  this  class  of  cases, 
to  say  that  the  right  of  recovery  is  for  the  purchase  money, 
because  of  the  failure  of  the  consideration  upon  which  it  was 
paid,  than  to  say  that  it  is  for  the  breach  of  an  implied  war- 
ranty that  the  article  is  that  which  was  professed  to  be  sold. 
That  which  was  delivered  by  the  seller  to  the  buyer  was  not 
that  which  was  sold,  but  only  a  worthless  counterfeit  resem- 
blance of  it.  The  seller  has  got  the  buyer's  money,  and  the 
buyer  has  received  nothing  from  him  for  it.  It  is  not  the  case 
of  a  failure  of  title,  but  one  of  the  non-existence  of  the  sub- 
ject matter  of  the  sale. 

The  distinction  pointed  out  by  Lord  Abinger,  in  Chambs  v. 
Hopkins,  4  Mees.  &  Wei.  399,  has  been  generally  approved, 
and  seems  to  be  sufficiently  accurate.  He  said :  "A  good 
deal  of  confusion  has  arisen  from  the  unfortunate  use  made 
of  the  word  'warranty.'  Two  things  have  been  confounded 
together.  A  warranty  is  an  express  or  implied  statement  of 
something  which  the  party  undertakes  shall  be  part  of  a  con- 
tract, and  though  part  of  the  contract,  yet  collateral  to  the 
express  object  of  it.  But  in  many  of  the  cases,  some  of  which 
have  been  referred  to,  the  circumstance  of  a  party  selling  a 
particular  thing  by  its  proper  description  has  been  called  a 
warranty,  and  a  breach  of  such  a  contract  a  breach  of  war- 
ranty ;  but  it  would  be  better  to  distinguish  such  cases  as  a 
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non-compliance  with  a  contract  which  a  party  has  engaged  to 
fulfill,  as,  if  a  man  offer  to  buy  peas  of  another,  and  he  sends 
him  beans,  he  does  not  perform  his  contract,  but  that  is  not  a 
warranty.  There  is  no  warranty  that  he  should  sell  him  peas. 
The  contract  is  to  sell  peas,  and  if  he  sells  him  anything  else 
in  their  stead,  it  is  a  non-compliance  of  it."  Benjamin,  in  his 
work  on  Sales,  (1st  Am.  ed.)  p.  443,  after  copying  this  quota- 
tion, observes:  "There  can  be  no  doubt  of  the  correctness 
of  the  distinction  here  pointed  out.  If  the  sale  is  of  a  de- 
scribed article,  the  tender  of  an  article  answering  the  descrip- 
tion is  a  condition  precedent  to  the  purchaser's  liability,  and 
if  this  condition  be  not  performed,  the  purchaser  is  entitled 
to  reject  the  article,  or,  if  he  has  paid  for  it,  to  recover  the 
price  as  money  had  and  received  for  his  use ;  whereas,  in  case 
of  warranty,  the  rules  are  very  different."  He  then  adds  that 
there  is  no  controversy  as  to  this  principle,  and  as  illustrative, 
cites  and  quotes  from  a  number  of  modern  English  cases, 
after  which  he  says :  "Under  this  head  may  also  properly  be 
included  the  class  of  cases  in  which  it  has  been  held  that  the 
vendor  who  sells  bills  of  exchange,  notes,  shares,  certificates, 
and  other  securities,  is  bound,  not  by  the  collateral  contract 
of  warranty,  but  by  the  principal  contract  itself,  to  deliver, 
as  a  condition  precedent,  that  which  is  genuine, — not  that 
which  is  false,  counterfeit,  or  not  marketable,  by  the  name  or 
denomination  used  in  describing  it."  And  he  cites,  in  sup- 
port of  this,  Jones  v.  Ryde,  5  Taunt.  488 ;  Young  v.  Cole,  3 
Bing.  (N.  C.)  724 ;  Westrop  v.  Solomon,  8  C.  B.  345 ;  Gom- 
pertz  v.  Bartlett,  2  E.  &  B.  849  ;  23  L.  J.  (Q.  B.)  65,— and  the 
cases  cited  fully  sustain  his  language.  To  like  effect,  see, 
also,  1  Smith's  Lead.  Cases,  (7th  Am.  ed.)  325 ;  2  Schouler 
on  Personal  Prop.  320;  Chitty  on  Contracts,  (11th  Am.  ed.) 
931 ;  Story  on  Sales,  (2d  ed.)  sees.  147,  148,  377 ;  Biddle's 
Warranties  on  the  Sale  of  Chattels,  sec.  89 ;  Smith  v.  McNair, 
19  Kan.  330;  Pauly.  City  of  Kenosha,  22  Wis.  266;  Webb  v. 
Odell,  49  N.  Y.  583.     It  is  true,  this  court,  in  Tyler  v.  Bailey, 
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71  111.  34,  without  alluding  to  the  distinction  between  a  breach 
of  an  implied  warranty  and  the  non-performance  of  a  condi- 
tion of  sale,  speak  of  an  implied  warranty  of  the  genuineness 
of  the  thing  sold ;  but  at  the  same  time,  it  will  be  observed,  it 
is  held  that  the  right  of  recovery  in  the  case  of  a  contract  to 
sell  land  warrants,  and  the  delivery  of  counterfeits  in  their 
stead,  is  of  the  money  paid  by  the  buyer,  on  the  ground  of 
failure  of  consideration. 

If  the  right  to  recover  is  upon  the  ground  of  failure  of  con- 
sideration, it  is  quite  evident  that  the  Statute  of  Limitations 
is  a  complete  defence,  since,  in  that  event,  it  began  to  run 
from  the  date  of  the  transaction,  for  the  condition  of  the  scrip 
was  then  precisely  what  it  is  now, — counterfeit  and  worth- 
less,— and  the  evidence  discloses  no  circumstance  whereby,  in 
any  contingency,  legitimate  profit  could  be  derived  from  its 
possession,  either  then  or  prospectively.  And  if  we  shall 
concede  that  the  liability  to  recover  is  upon  the  ground  of  an 

^Jaed  warranty  of  genuineness,  we  think  it  is  equally  clear 
that  the  Statute  of  Limitations,  on  the  facts  admitted  in  this 
record,  is  a  complete  defence.  The  implied  warranty,  if  it 
existed,  was  broken  eo  instanti  it  was  made.  (Blethen  v.  Lover- 
ing,  58  Maine,  457.)  The  scrip  was  then  counterfeit,  and  a 
nullity.  There  was  nothing  of  title  or  value  that  passed  by 
the  change  of  its  possession,  and  no  future  contingency  could 
possibly  affect  its  legal  character.  In  this  the  case  is  essen- 
tially different  from  the  class  of  cases  wherein  some  courts 
have  held  that  a  warranty  of  title  to  personal  property,  where 
the  property  has  been  delivered,  is  not  broken  until  the  pur- 
chaser is  dispossessed.  Those  cases  proceed  upon  the  theory 
that  until  dispossessed,  the  purchaser  has  all  that  he  bought, 
and  his  possession,  alone,  may  ultimately  become  sufficient 
evidence  of  title.  There  was  no  necessity  to  return,  or  to 
offer  to  return,  the  scrip,  because  it  could  be  of  no  possible 
value  to  the  owner.  [Paul  v.  City  of  Kenosha,  and  Smith  v. 
McNair,  supra.)  The  reason  why  it  is  held,  where  payments 
12—113  111. 
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have  been  made  in  counterfeit  bills,  the  bills  must  be  returned 
within  a  reasonable  time  to  authorize  the  payee  to  recover 
from  the  payer,  is  to  enable  the  payer  to  trace  out  and  fall 
back  upon  the  person  from  whom  he  received  them.  (Sim- 
mons v.  Clark,  11  111.  137;  Magee  v.  Carmack,  13  id.  289; 
Bank  v.  Baldenwick,  45  id.  375.)  But  this  can  have  no  appli 
cation  to  the  present  case,  for  this  scrip  can  be  traced  back  to 
its  original  holder  as  well  without  as  with  its  possession. 

We  can  perceive  no  reason  why  appellants  should  have 
waited  until  prosecuted  successfully  by  their  vendees  on  ac- 
count of  a  subsequent  sale  by  them  of  the  same  scrip.  The 
only  effect  of  such  an  action  was  to  judicially  establish  the 
fact  that  the  scrip  was  counterfeit,  and  if  that  fact  was  known 
before,  appellants  were  not  justified  in  defending  the  suit,, 
and  they  could  not  charge  appellee  with  the  costs  occasioned 
thereby,  for,  in  that  event,  the  suit  was  unnecessarily  resisted, 
and  costs  are  not  chargeable  against  the  vendor  in  such  cases. 
Sedgwick  on  Measure  of  Damages,  (2d  ed.)  292 ;  Cbl*-xsr  on 
Contracts,  (11th  Am.  ed.)  658 ;  Wrightup  v.  Chamberlain,  T 
Scott,  598.     See,  also,  Penley  v.  Watts,  7  Mees.  &  Wei.  609. 

It  is  here  stipulated  that  "the  plaintiffs  in  this  suit  had 
notice  that  the  scrip  above  mentioned"  (i.  e.,  the  scrip  on 
account  of  the  sale  of  which  the  suit  is  brought,)  "as  having 
been  purchased  by  plaintiffs  from  defendants,  was  counterfeit 
and  worthless,  prior  to  the  8th  day  of  January,  1872," — and 
this  was  long  before  the  trial  of  the  suit  in  which  appellants* 
vendees  were  plaintiffs,  and  appellants  were  defendants,  and 
more  than  five  years  before  the  bringing  of  the  present  suit. 
The  admission  of  notice  was  not,  as  counsel  for  appellants 
insist,  simply  from  "common  rumor  and  suspicion,"  but  that 
the  plaintiffs  had  notice  of  the  fact.  No  mitigating  or  quali- 
fying circumstance  is  inserted  in  the  stipulation, — and  thus 
the  case  is  entirely  different  from  Ripley  v.  Wither,  27  Texas, 
14,  cited  by  counsel  for  appellants.  The  admission  of  notice 
in  this  general,  unqualified  language,  is  equivalent  to  an  ad- 
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mission  of  knowledge  of  the  facts  as  they  existed.  2  Bouvier's 
Law  Die.  (15th  ed.)  307;  1  Story's  Eq.  Jur.  sec.  399.  See, 
also,  Wade  on  Notice,  sec.  3,  et  seq. 

Merchants'  National  Bank  v.  First  National  Bank,  4  Hughes, 
9,  (3  Fed.  Eep.  66,)  cited  on  behalf  of  appellants,  was  an 
action  brought  on  this  state  of  facts  :  On  the  16th  of  March, 
1867,  the  treasurer  of  the  United  States  made  his  draft  on 
the  First  National  Bank  of  Baltimore,  a  government  deposi- 
tory, for  $1609.55,  payable  to  the  order  of  William  Orndorff. 
This  draft,  apparently  indorsed  by  the  payee  and  one  Hag- 
gart,  was  forwarded  by  the  Shenandoah  Valley  National  Bank, 
with  its  own  indorsement,  to  the  Merchants'  National  Bank 
of  Baltimore,  for  collection.  On  the  22d  of  March  it  was 
indorsed  by  the  Merchants'  National,  and,  on  presentation, 
paid  by  the  First  National  in  due  course  of  business,  both 
parties  supposing  the  name  of  Orndorff  was  genuine.  When 
the  payment  was  made,  the  amount  was  charged  in  account 
by  the  First  National  against  the  United  States,  and  the  draft 
forwarded  with  the  next  weekly  statement  to  the  treasurer, 
for  credit,  which  was  allowed  without  objection.  Ten  years 
afterwards,  the  United  States  having  become  satisfied  that  the 
indorsement  of  Orndorff  was  forged,  sued  the  First  National 
Bank  to  recover  the  amount  of  this  credit.  The  Merchants' 
National  Bank  having  been  notified  of  the  suit,  employed 
counsel  to  assist  the  First  National  in  making  a  defence. 
Upon  the  trial,  the  forgery  was  proven,  and  judgment  ren- 
dered against  the  First  National  for  the  amount  claimed.. 
The  First  National  paid  the  judgment,  and  then  brought  this 
suit  against  the  Merchants'  National  to  recover  what  was  so 
paid,  on  the  ground  that  the  latter  bank,  by  its  indorsement 
of  the  draft,  and  receipt  of  the  money  thereon,  became  re- 
sponsible for  the  genuineness  of  Orndorff's  signature.  To  this 
suit  the  Merchants'  National  pleaded  the  Maryland  Statute 
of  Limitations,  and  the  question  presented  was,  whether  the 
statute  began  to  run  when  the  draft  was  paid,  or  when  the 
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judgment  in  favor  of  the  United  States,  against  the  First 
National,  was  rendered.  The  court  held  that  the  statute  only 
began  to  run  when  the  judgment  in  favor  of  the  United  States 
was  rendered.  The  decision  is  based  upon  the  authority  of 
Cowper  v.  Godward,  9  Bing.  788,  (23  E.  C.  L.  452,)  where  it 
was  held,  in  an  action  for  money  had  and  received,  to  recover 
the  consideration  money  of  a  void  annuity,  (where  the  annuity 
was  granted  more  than  six  years  before  the  action  brought, 
but  was  treated  by  the  grantor  as  a  subsisting  annuity  within 
that  period,  although  subsequently  avoided  at  his  instance,) 
that  the  Statute  of  Limitations  did  not  begin  to  run  until  the 
annuity  had  been  avoided.  In  that  case,  Tindal,  Ch.  J.,  in 
speaking  of  the  question  when  the  statute  began  to  run,  said : 
"That  question  depends  upon  another:  At  what  time  did  the 
cause  of  action  arise?  The  cause  of  action  comprises  two 
steps.  The  first  is  the  original  advance  of  the  money  by  the 
grantee ;  the  second  is  the  grantor's  election  to  avail  himself 
of  the  defect  in  the  memorial  of  annuity.  The  cause  of  action, 
therefore,  was  not  complete  till  the  last  step  was  taken,  in 
Michaelmas  term,  1830..  If  we  were  to  decide  otherwise,  the 
grantor  of  a  defective  annuity  might,  in  every  case,  defraud 
the  annuitant  by  paying  the  annuity  for  six  years,  and  then 
having  set  aside  the  securities  by  pleading  the  Statutes  of 
Limitations. "  Ch.  J.  Wait,  in  Merchants*  National  Bank  v. 
First  National  Bank,  supra,  having  quoted  from  this  reasoning 
of  Tindal,  Ch.  J.,  adds :  "In  the  present  case,  also,  the  war- 
ranty contemplated  two  things :  First,  the  giving  of  credit 
by  the  United  States ;  and  second,  its  continuance.  As  the 
first  requirement  of  this  undertaking  was  complied  with,  no 
right  of  action  could  arise  until  the  second  was  broken.  That 
certainly  did  not  occur  until  the  United  States  elected  to  take 
back  the  credit  it  had  given.  *  *  *  Here  the  consider- 
ation was  paid  to  get  a  credit  with  the  United  States,  and  the 
failure  was  not  complete  until  the  credit  which  had  once  been 
given  was  withdrawn." 
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In  the  present  case,  if  the  United  States  land  officers,  on  the 
first  presentation  of  the  scrip  to  them,  had  treated  it  as  valid, 
and  issued  patents  for  lands  accordingly,  and  the  forgery  of 
the  scrip  had  only  been  discovered  afterwards,  and  proceed- 
ings had  then  been  instituted  declaring  the  patents  invalid 
on  that  account,  the  analogy  to  those  cases,  though  not  com- 
plete, would  have  been  much  greater  than  it  is,  and  there 
would  have  been  plausibility  in  claiming  the  rule  announced 
in  those  cases  is  applicable  here.  But  the  United  States  land 
officers  discovered  the  forgery  of  this  scrip,  and  repudiated  it, 
upon  presentation.  No  one  was  lulled  into  a  moment's  inac- 
tion by  the  conduct  of  those  officers  in  regard  to  the  scrip. 
It  never  accomplished  any  purpose,  either  temporary  or  other- 
wise, and  no  impediment  lay  in  the  way  of  bringing  the  suit, 
from,  at  least,  the  time  it  is  admitted  appellants  knew  of  the 
forgery  and  worthlessness  of  the  scrip. 

We  perceive  no  cause  to  disturb  the  judgment  below,  and 

it  is  therefore  affirmed. 

Judgment  affirmed. 


Mary  Bozarth 

v. 

W.  D.  Landers  et  al. 

Filed  at  Mt.  Vernon  February  5, 1883, 

1. "  Appeal — on  certificate  of  Appellate  Court — in  a  suit  to  foreclose 
mortgage.  On  bill  to  foreclose  a  mortgage,  where  the  circuit  court  found 
against  the  validity  of  a  tax  title  claimed  by  the  wife  of  the  mortgagor,  acquired 
by  her  independent  of  her  husband,  an  appeal  by  £he  wife  will  lie  from  the 
judgment  of  the  Appellate  Court  affirming  the  decree  barring  the  wife  from 
the  assertion  of  her  title,  when  the  Appellate  Court  makes  the  necessary  cer- 
tificate to  enable  her  to  do  so. 

2.  Foreclosure— trying  independent  title  claimed  by  the  wife  of  the 
mortgagor.     On  bill  to  foreclose  a  mortgage  given  by  a  husband  to  secure  a 


182  Bozarth  v.  Landers  et  al. 

Brief  for  the  Appellant. 

debt  of  his  own,  in  which  his  wife  joined,  the  latter  set  up  a  title  subse- 
quently obtained  at  a  tax  sale,  being  an  adverse  claim  of  title  in  no  way  con- 
nected with  the  title  of  the  mortgagor.  A  decree  of  foreclosure  was  entered, 
which  provided  that  in  default  of  payment,  "all  right  and  equity  of  redemp- 
tion of  said  defendants  therein  be  forever  barred  and  foreclosed."  This  was 
held  to  be  error.  The  decree  should  have  been  one  simply  of  foreclosure, 
leaving  the  purchaser  under  the  decree  and  the  claimant  under  the  tax  title, 
to  settle  their  respective  rights  in  a  court  of  law,  where  legal  titles  are  more 
properly  cognizable. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Wayne 
county;  the  Hon,  Chauncey  S.  Conger,  Judge,  presiding. 

Messrs.  Creighton  &  Sibley,  and  Mr.  Edwin  Beecher,  for 
the  appellant: 

There  being  no  covenants  or  false  representations  by  the 
appellant,  there  can  be  no  estoppel.  Stookey  v.  Hughes,  18 
111.  55;  Botsford  v.  Wilson,  75  id.  132. 

A  deed  of  bargain  and  sale,  (or,  under  our  practice,  a  quit- 
claim,) has  never  been  held  to  estop  a  party  from  setting  up 
an  after  acquired  title.  Jackson  v.  Wright,  14  Johns.  193 ; 
Jackson  v.  Winsloiv,  9  Cow.  14;  Sparrow  v.  Kingman,  1  Conn. 
247 ;  Allen  v.  Sayward,  5  Greenlf.  227. 

At  common  law  &feme  covert  who  joined  with  her  husband 
in  conveying  his  land,  was  not  estopped  from  setting  up  an 
after  acquired  title.  Jackson  v.  Vanderheyden,  17  Johns.  167 ; 
Rogers  v.  Higgins,  48  111.  211 ;  Bank  of  America  v.  Banks, 
101  U.  S.  247;  Martin  v.  Dwelly,  6  Wend.  9;  Holbrook  v. 
Debo,  99  111.  372 ;  Murvin  v.  Smith,  46  N.  Y.  571 ;  Bernies 
v.  Call,  10  Allen,  512. 

In  this  State,  prior  to  1874,  even  after  the  passage  of  the 
act  of  1861,  known  as  the  Married  Woman's  law,  the  wife 
was  not  bound  by  express  covenants  in  her  deed.  Strawn  v. 
Strawn,  50  111.  33 ;  Botsford  v.  Wilson,  75  id.  132. 

The  statute  has  not  increased  the  liability  of  the  wife  except 
when  acting  in  relation  to  her  individual  property.     She  can 
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now  acquire,  hold  and  transfer  property  as  if  she  were  single. 
Patten  v.  Patten,  75  111.  449 ;  Cooper  v.  Cooper,  76  id.  64 ; 
Tomlinson  v.  Matthews,  98  id.  178 ;  Edwards  v.  Schoeneman, 
104  id.  278;   Thomas  v.  Mueller,  106  id.  36. 

A  wife  may  maintain  ejectment  against  her  husband  to  re- 
cover possession  of  her  lands.     Wood  v.  Wood,  83  N.  Y.  575. 

If  appellant  was  not  liable  for  taxes,  or  bound  to  keep 
them  paid,  she  would  have  the  same  right  to  purchase  at  a 
tax  sale  as  a  stranger.  Ervin  v.  Morris,  26  Kan.  664;  Sands 
v.  Davis,  40  Mich.  14;  Blackwood  v.  VanVliet,  30  id.  122; 
Bleakley  v.  Bestor,  13  111.  708. 

It  is  for  the  party  objecting  to  the  tax  deed  to  show  appel- 
lant's liability  for  taxes.     Bleakley  v.  Bestor,  13  111.  714. 

Messrs.  Hanna  &  Adams,  for  the  appellees : 

The  doctrine  of  estoppel  applies  in  this  case  from  the  use 
of  the  words  "grant,  bargain  and  sell,"  which  in  the  statute 
express  covenant  of  title.  (Eev.  Stat.  1874,  chap.  8,  sec.  30.) 
That  being  so,  appellant  can  not  be  heard  to  say  she  had  no 
interest  in  the  land  when  she  executed  the  deed  of  trust. 
Van  Rensalaer  v.  Kearney,  11  How.  325. 

While  it  may  be  true  that  a  wife  is  not  bound  to  respond 
in  damages  on  her  covenants  of  warranty,  yet  as  against  her 
deed,  in  which  apt  words  are  used  indicating  assurance  of  a 
transfer  of  property,  she  can  not  set  up  an  after  acquired 
interest  to  defeat  her  former  conveyance.  Lessee  of  Hill  v. 
West,  8  Ohio,  226;  Jackson  v.  Vanderheyden,  17  Johns.  167; 
Fowler  v.  Shearer,  7  Mass.  21 ;  Gilbert  v.  Swan,  id.  291 ; 
Massie  v.  Sebastian,  4  Bibb.  436. 

The  wife  can  not  acquire  a  title  adverse  to  the  trust,  by 
purchase  of  a  tax  title.  Anson  v.  Anson,  20  Iowa,  55 ;  Phil- 
lips v.  Lube,  25  Pa.  St.  56.  Nor  can  she  be  permitted  to 
procure  an  adverse  title  to  land  claimed  and  owned  by  her 
husband. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  position  taken  by  counsel  for  complainants,  that  this 
appeal  ought  to  be  dismissed  because  this  court  has  no  juris- 
diction to  hear  and  determine  it,  is  not  tenable.  Dobbins  v. 
Cruger,  106  111.  383. 

This  is  the  usual  bill  to  foreclose  a  mortgage,  and  sets  forth 
that  Martin  E.  Bozarth,  being  indebted  to  complainants,  made 
his  mortgage  on  the  lands  involved,  his  wife,  Mary  Bozarth, 
joining  with  him  in  its  execution,  to  secure  such  indebtedness. 
Among  other  covenants  contained  in  the  mortgage,  it  appears 
the  mortgagor,  Martin  E.  Bozarth,  covenanted,  for  himself 
and  his  Heirs,  to  pay  all  taxes  on  the  mortgaged  premises, 
but  in  that  covenant  his  wife  does  not  seem  to  have  joined. 
Both  the  mortgagor  and  his  wife  are  made  defendants  to  the 
bill,  and  file  separate  answers.  The  mortgagor  admitted  the 
making  of  the  note  and  mortgage,  but  alleges  the  transaction 
was  usurious,  and  that  he  has  paid  all  that  was  justly  due 
to  complainants.  Mary  Bozarth,  the  wife  of  the  mortgagor, 
admits,  as  does  her  husband,  the  making  of  the  note  and 
mortgage,  but  avers  she  had  no  interest  in  the  land  except 
the  prospective  right  of  dower ;  that  the  money  received  by 
the  mortgagor  was  borrowed  and  expended  by  Martin  E.  Bo- 
zarth for  his  individual  use,  and  that  she  never  received  any 
part  of  it,  and  that  since  the  making  of  the  mortgage  she 
has  acquired  a  tax  title  to  the  mortgaged  premises,  under 
which  she  claims  to  be  the  absolute  owner  of  the  property. 
To  the  answer,  setting  up  with  sufficient  fullness  the  manner 
in  which  she  acquired  the  tax  title  to  the  lands  in  controversy, 
and  all  matters  insisted  upon  as  a  defence,  the  court  sus- 
tained an  exception  filed  by  complainants,  and  upon  her  re- 
fusal to  answer  further,  a  decree  was  rendered  against  her  as 
upon  default.  Thereupon  the  court  decreed  a  foreclosure  of 
the  mortgage,  and  provided  that  in  the  default  of  payment 
of  the  sum  found  to  be  due,  "all  right  and  equity  of  redemp- 
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tion  of  said  defendants  therein  be  forever  barred  and  fore- 
closed."  That  decree  was  affirmed  in  the  Appellate  Court, 
and  a  majority  of  the  judges  of  that  court  having  made  the 
necessary  certificate  to  enable  her  to  do  so,  Mary  Bozarth 
brings  the  case  to  this  court  on  her  appeal. 

It  will  be  perceived  that  Mary  Bozarth  claims  to  be  the 
owner  in  fee  of  the  mortgaged  premises,  by  a  title  adverse  to 
that  of  the  mortgagor.  She  does  not  claim  anything  under 
the  mortgage  or  under  the  title  of  the  mortgagor,  but  inde- 
pendent of  that  title.  The  court,  by  rendering  a  final  decree 
against  her,  barred  all  her  rights  in  default  of  the  payment  of 
.the  mortgage  indebtedness,  assumed  to  pass  on  the  validity  of 
her  title.  This,  it  is  thought,  could  not  properly  be  done  on 
a  bill  to  foreclose  a  mortgage.  Undoubtedly,  the  mortgagees 
were  entitled  to  a  foreclosure  as  against  the  mortgagor,  who 
it  is  conceded  was  the  owner  of  the  premises  at  the  time  the 
mortgage  was  made ;  and  if  their  title  shall  be  suffered  to 
become  absolute  under  such  foreclosure,  the  question  whether 
the  mortgage  title  will  prevail  over  the  title  subsequently 
acquired  by  Mary  Bozarth  under  the  tax  deed,  can  be  best 
tried  in  a  court  of  law.  That  is  the  usual  forum  in  which  to 
settle  and  determine  adverse  legal  titles  to  real  property.  In 
Gage  v.  Perry,  93  111.  176,  it  was  held  an  adverse  claim  of 
title,  in  no  way  connected  with  the  title  of  the  mortgagor,  was 
not  a  proper  subject  for  consideration  in  a  suit  to  foreclose  the 
mortgage.  The  principle  of  the  case  cited  would  seem  to  be 
conclusive  of  the  same  question  in  the  case  now  being  consid- 
ered. The  questions  made  on  the  argument  as  to  the  validity 
of  the  title  insisted  upon  by  Mary  Bozarth,  and  whether  she 
could  be  permitted  to  acquire  a  title  adverse  to  the  mortgage 
title,  were  not  fairly  within  the  jurisdiction  of  the  court  to 
determine,  and  it  was  error  to  bar  her  rights  under  her  alleged 
deed,  whatever  they  may  be,  as  was  attempted  to  be  done  by 
the  decree.  She  should  have  been  left  free  to  assert  her  title, 
whatever  it  may  be,  if  the  title  of  complainants  under  the 
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mortgage  should  become  absolute,  and  they  should  seek  to 
obtain  possession  of  the  premises  in  an  action  at  law.  The 
court  should  give  complainants  no  writ  of  assistance,  but 
should  leave  the  parties  to  test  the  strength  of  their  respect- 
ive titles  in  the  law  courts,  where  such  matters  are  usually 
cognizable. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  that  court  to  reverse 
the  decree  of  the  circuit  court  and  remand  the  cause,  with 
directions  to  the  circuit  court  to  so  modify  its  decree  as  to 
save  the  rights  of  Mary  Bozarth  under  her  alleged  title  to 
the  mortgaged  premises,  whatever  they  may  be,  that  she  may 
assert  the  same  in  any  court  of  law  as  a  matter  of  defence 
or  attack,  as  she  may  be  advised,  and  in  all  other  respects  to 
decree  as  in  its  former  decree. 

Judgment  reversed. 


Sarah  Woods 


Mary  Evans  et  al. 
Filed  at  Mt.  Vernon  February  5,  1885. 

1.  Specific  peefokmance — whether  matter  of  right.  The  specific  per- 
formance of  a  contract  in  equity  is  not  a  matter  of  right  in  the  party  seeking 
it,  but  a  matter  of  sound  discretion  in  the  court,  which  may  grant  or  deny 
relief,  as  may  appear  equitable  under  all  the  facts  and  circumstances  of  the 
case. 

2.  Same — as  to  certainty  and  fairness — and  of  the  consideration.  A 
contract  which  is  not  certain,  or  which  is  not  fair  and  just  in  all  its  provisions, 
will  not  be  specifically  enforced  in  a  court  of  equity. 

3.  The  only  significance  of  a  contract  to  adopt  one  as  an  heir,  or  to  give 
him  a  child's  part,  being  to  secure  a  right  to  property,  it  is  too  uncertain  as 
to  the  amount  of  property  to  be  reached  by  it  to  be  specifically  enforced,  in 
equity,  against  the  heirs  of  the  party  making  the  same. 
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4.  A  contract  by  one  having  at  the  time  an  estate  of  the  value  of  $20,000, 
and  a  wife  living,  but  no  children,  to  take,  maintain  and  educate  an  orphan 
girl,  eleven  years  old,  and  for  her  services  until  she  should  attain  the  age  of 
eighteen  years  to  leave  and  give  to  her,  at  his  death,  a  child's  part  of  his 
estate,  is  not  based  upon  a  sufficiently  adequate  consideration,  and  can  not  be 
regarded  as  so  fair  and  just  and  certain  as  to  be  specifically  enforced. 

5.  Same — of  the  evidence  to  prove  contract.  "Where  an  attempt  is  made 
to  effect  a  distribution  of  property  of  an  estate  different  from  that  provided 
by  law,  under  a  contract  resting  in  parol,  or  to  be  established  by  parol  evi- 
dence, as,  where  the  contract  is  lost  or  destroyed,  the  evidence  relied  upon 
should  be  looked  upon  with  jealousy,  and  weighed  in  the  most  scrupulous 
manner. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
" — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  CJair  county;   the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  E.  F.  Wingate,  and  Mr.  J.  B.  Bowman,  for  the  ap- 
pellant : 

The  contract  is  not  uncertain.  A  "child's  part"  of  an  estate 
imports  as  large  a  part,  or  such  share,  of  the  estate  of  the 
deceased  as  a  child  would  take  under  the  Statute  of  Descents. 

The  generality  of  express  provisions  is  supplied  and  obvi- 
ated by  implications  of  the  law.  Pomeroy  on  Specific  Per. 
sec.  161. 

A  party  may  bind  himself  to  dispose  of  his  estate,  and  it 
will  be  enforced  against  his  heirs  after  his  death.  Leeders 
v.  Austry,  4  Yes.  501 ;  3  Sandf.  Ch.  279 ;  41  N.  Y.  485 ;  30 
Mo.  396  ;  Gupton  v.  Gupton,  47  Mo.  40  ;  Johnson  v.  Hubbell, 
10  N.  J.  Eq.  335;  Sutton  v.  Hayden,  62  Mo.  101. 

A  contract  to  make  mutual  wills,  for  like  reasons  will  be 
enforced  if  one  of  the  parties  has  died  having  made  a  will  in 
conformity  with  the  contract,  and  the  survivor  has  enjoyed 
the  benefit  of  the  will  thus  made.  Story's  Eq.  sec.  785 ; 
Dufour  v.  Pereria,  cited  in  Walpole  v.  Oxford,  3  Ves.  412; 
Newell  on  Contracts,  chap.  6,  p.  711 ;  Hinch  v.  Simmons,  4 
Ves.  160;  Fry  on  Specific  Per.  sec.  678. 
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Mere  inadequacy  in  price  or  subject  matter  of  the  contract 
will  not  prevent  the  enforcement  of  a  contract.  Pomeroy  on 
Specific  Per.  sees.  192-195;  Viele  v.  Troy  <&  Boston,  21  Bart. 
381 ;  Adams'  Eq.  (6th  Am.  ed.)  78,  79. 

Short's  promise  operated  as  a  continuing  request,  and  com- 
pliance with  the  request  on  the  part  of  the  complainant  was 
a  sufficient  consideration  for  the  promise.  2  Smith's  Lead- 
ing Cases  in  Eq.  1082 ;  Railroad  Co.  v.  Evans,  6  Gray,  26 ; 
Perkins  v.  Hadsell,  50  111.  216. 

A  parol  promise  by  a  lather  to  convey  to  a  child  when  the 
child  takes  possession  and  makes  valuable  improvements,  will 
be  enforced.  Kurtz  v.  Hibner,  55  111.  514;  Bright  v.  Bright, 
41  id.  97 ;  Bohanon  v.  Bohanon,  96  id.  591.  And  a  promise 
in  consideration  of  personal  services  is  enforcible  in  equity. 
Warren  v.  Warren,  105  111.  576 ;  Story's  Eq.  Jur.  sec.  761 ; 
Allen  v.  Cerro  Gordo  County,  40  Iowa,  349 ;  Cooper  v.  Vena, 
21  Cal.  404;  Pomeroy  on  Specific  Per.  sees.  167-172,  note  1. 

Complainant  does  not  claim  as  an  heir,  but  under  a  con- 
tract, and  hence  Keegan  v.  Geraghty,  101  111.  26,  has  no  ap- 
plication. 

That  a  specific  performance  is  governed  by  fixed  principles, 
and  not  by  an  arbitrary  discretion,  see  Hetfield  v.  Willey,  105 
111.  286. 

Mr.  M.  W.  Weib,  and  Mr.  W.  C.  Kueffneb,  for  the  ap- 
pellees : 

The  contract  is  not  mutual,  and  therefore  can  not  be  en- 
forced.    Pomeroy  on  Specific  Per.  sees.  162-166. 

Specific  performance  rests  upon  a  sound  legal  discretion. 
Railroad  Co.  v.  Schoeneman,  90  111.  258 ;  Alexander  v.  Hoff- 
man, 70  id.  114;   Morse  v.  Jones,  73  id.  508. 

The  contract  must  be  founded  on  a  good  consideration,  and 
it  must  be  reasonable,  fair  and  just.  Lear  v.  Choteau,  23  111. 
39  ;  Stone  v.  Pratt,  25  id.  25  ;  Fish  v.  Lear,  69  id.  394;  Pom- 
eroy on  Specific  Per.  sees.  175,  179,  185. 


Woods  v.  Evans  et  al.  18& 

Opinion  of  the  Court. 

The  contract  must  not  be  uncertain  in  any  of  its  parts. 
Bowman  v.  Cunningham,  78  111.  48 ;  Gosse  v.  Jones,  73  id. 
508;  Pomeroy  on  Specific  Per.  sec.  157;  Story's  Eq.  Jur. 
sees.  764,  767. 

A  "child's  part"  is  vague  and  uncertain  as  to  the  share 
or  interest  to  be  taken.  Wallace  v.  Rappleye,  103  111.  249 ; 
Graham  v.  Graham,  31  Pa.  St.  475. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Sarah  Woods,  to 
enforce  the  specific  performance  of  an  alleged  contract  with 
one  John  Short,  now  deceased.  A  second  amended  bill  was 
filed,  to  which  a  demurrer  was  sustained,  and  the  complain- 
ant electing  to  stand  by  her  bill,  the  court  ordered  the  bill 
dismissed.  The  question  for  determination  is  the  sufficiency 
of  the  bill. 

It  is  alleged  in  the  bill  that  on  the  20th  day  of  May,  1847, 
the  complainant  was  an  infant  orphan,  eleven  years  of  age, 
and  the  inmate  of  a  charitable  institution  in  the  city  of 
St.  Louis,  and  under  the  immediate  charge  of  Sister  Bene- 
dicta ;  that  one  John  Short,  who  then  was  a  married  man, 
childless,  but  possessed  of  property  of  the  value  of  about 
$20,000,  applied  to  the  institution  to  take  her  into  his  service 
and  employment ;  that  thereupon,  to-wit,  on  the  20th  of  May, 
1S47,  at  said  city  of  St.  Louis,  at  the  special  instance  and 
request  of  said  Short,  and  by  and  with  the  consent  of  said 
Sister  Benedicta,  and  of  her,  the  complainant,  a  contract,  in 
writing,  was  then  and  there  entered  into  by  and  between  said 
Short  and  the  complainant,  and  signed  by  him  by  his  mark, 
and  by  said  Sister  Benedicta  on  the  part  of  the  complainant ; 
that  by  the  terms  and  stipulations  of  the  contract  it  was 
understood  and  agreed  by  and  between  said  Short  and  the 
complainant,  in  substance  and  to  the  effect,  that  she,  the  com- 
plainant, should  enter  into  the  service  of  him,  said  Short,  and 
with  him  live  and  continue  to  live  from  thence  to  and  until 
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she  should  become  eighteen  years  of  age,  and  that  for  and 
during  all  that  time  she  should  well  and  faithfully  serve  and 
obey  him,  said  Short,  as  a  good  and  orderly  servant  and  as  a 
dutiful  child  should,  in  all  respects,  and  in  all  such  lawful 
business  and  employment  as  she  should  be  put  to  do  or  per- 
form by  the  direction  or  command  of  him,  said  Short ;    and 
that  in  consideration  of  the  promises  and  undertakings  so  to 
be  done,  fulfilled  and  performed  by  the  complainant,  he,  Short, 
undertook  and  faithfully  promised  the  complainant  to  take 
her  from  said  institution  into  his  service,  adopt  her  into  his 
family,  support,  maintain,  educate  and  instruct  her  in  all  the 
employments  and  business  in  which  females  were  ordinarily 
occupied,  and  leave  and  give  her,  at  his  death,  a  child's  part 
of  his  estate.     The  bill  further  alleged  that  the  'complainant 
performed  the  matters  on  her  part  to  be  kept,  and  that  when 
Short  died,  in  the  year  1877,  he  left  a  large  estate,  of  the 
value  of  about  $25,000,  the  bulk  of  which,  after  some  minor 
bequests,  he,  by  his  last  will  and  testament,  devised  to  his 
sisters  and  niece.     It  is  also  alleged  in  the  bill  that  the  con- 
tract, when  it  was  entered  into,  was  placed  in  the  hands  of 
Short,  for  safe  keeping,  but  that  (the  complainant  believing, 
charged  the  fact  to  be,)  the  contract  has  been  lost  or  de- 
stroyed, and  that  she  ean  not  produce  it  to  the  court,  or  make 
it  a  part  of  her  bill.     The  complainant,  among  other  things, 
prays  that  the  estate,  real/  personal  and  mixed,  that  may 
remain  after  the  payment  of  all  claims  allowed  against  it, 
and  the  said  items  of  $200  and  $100  to  the  priests,  shall  be 
decreed  to  and  be  vested  in  her,  and  for  such  other  and  fur- 
ther relief  in  the  premises  as  might  seem  fit,  and  to  justice 
and  equity  appertain. 

The  specific  performance  of  a  contract,  in  equity,  is  not  a 
matter  of  right  in  the  party,  but  a  matter  of  sound  discretion 
in  the  court,  which  may  grant  or  deny  relief,  as  may  appear 
equitable  under  all  the  facts  and  circumstances  of  the  case. 
(Story's  Eq.  Jur.  sec.  769.)     A  contract  which  is  not  certain, 
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and  which  is  not  fair  and  just  in  all  its  provisions,  will  not  be 
specifically  enforced,  by  decree,  in  a  court  of  equity.  Story, 
in  the  section  supra,  says :  "An  agreement,  to  be  entitled  to 
be  carried  into  specific  performance,  ought  to  be  certain,  fair 
and  just  in  all  its  parts."  It  is  also  a  well  settled  doctrine, 
where  an  attempt  is  made  to  effect  a  distribution  of  property 
different  from  that  provided  by  law,  by  a  contract  resting  in 
parol,  the  evidence  relied  upon  to  establish  such  a  contract 
is  looked  upon  with  jealousy,  and  should  be  weighed  in  the 
most  scrupulous  manner.  (Wallace  v.  Rappleye,  103  111.  229.) 
Here,  the  contract  set  up  in  the  bill  is  nothing  more  than  a 
verbal  contract.  It  is  alleged  that  the  contract  was  reduced 
to  writing,  but  it  has  been  lost  or  destroyed.  The  contents  of 
the  agreement  will  have  to  be  established  by  parol  evidence, 
and  it  stands  in  no  better  light  and  occupies  no  better  posi- 
tion than  it  would  occupy  if  it  had  never  been  reduced  to 
writing. 

The  contract  set  up  and  relied  upon  in  the  bill  is  very 
peculiar.  By  its  terms  and  provisions,  as  set  out  in  the  bill, 
Short,  who,  at  the  time  of  the  making  of  the  contract,  was 
worth  about  $20,000,  agreed  to  adopt  complainant  into  his 
family,  support,  educate  and  instruct  her  in  all  the  employ- 
ments and  business  in  which  females  were  ordinarily  occu- 
pied, and  leave  and  give  her,  at  his  death,  a  child's  part  of 
his  estate.  The  compensation  which  Short  was  to  receive  for 
what  he  undertook  to  do,  was  seven  years'  service.  Complain- 
ant was  to  serve  him  from  the  time  she  was  eleven  years  of 
age  until  she  arrived  at  the  age  of  eighteen  years.  While  it 
may  be  true  that  the  services  agreed  to  be  rendered  might  be 
regarded  as  a  sufficient  consideration  to  support  an  agree- 
ment to  make  one  an  heir,  or  to  bestow  upon  such  a  person 
a  certain  share  of  an  estate,  yet  it  is  apparent  that  the  ser- 
vices agreed  to  be  rendered,  here,  could  in  no  just  sense  be 
regarded  as  an  equivalent  for  the  property  agreed  to  be  given. 
On  the  other  hand,  it  is  plain  to  any  person  of  ordinary  intel- 
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ligence  that  the  support  and  education  would  fully  compen- 
sate complainant  for  all  the  services  agreed  to  be  rendered ; 
but,  notwithstanding  this,  if  a  specific  performance  of  the 
contract  set  out  in  the  bill  should  be  decreed,  she  will  receive, 
in  addition  to  what  she  has  already  received,  quite  a  large 
fortune.  Under  such  circumstances,  can  the  contract  be  re- 
garded as  fair  and  just  in  all  its  parts  ? 

In  the  circuit  court  it  was  held  that  the  clause  of  the  agree- 
ment that  Short  would  leave  and  give  complainant,  at  his 
death,  a  child's  part  of  his  estate,  taken  in  connection  with 
the  other  provisions  of  the  agreement,  merely  required  him  to 
adopt  the  complainant  as  a  child,  and  that  after  his  death 
she  would  have  the  same  rights  that  a  child  would  have  had 
if  he  had  died  leaving  children.  If  this  is  the  proper  con- 
struction to  be  placed  on  the  agreement,  complainant  would 
not  be  entitled  to  any  portion  of  Short's  estate,  as  a  person 
always  has  the  right  to  dispose  of  property  by  will,  regardless 
of  the  claims  of  children.  It  will  not,  however,  be  necessary, 
here,  to  determine  whether  or  not  this  is  the  proper  con- 
struction to  be  placed  on  the  agreement.  If  the  language 
employed  leaves  the  intention  of  the  parties  who  executed 
the  contract,  in  doubt,  or  if  there  is  uncertainty  in  regard  to 
what  was  intended,  a  court  of  equity  will  not  undertake  to 
decree  a  specific  performance.  In  speaking  upon  this  subject, 
Story  (sec.  767)  says :  "If  they  (the  contracts)  are  not  cer- 
tain in  themselves,  so  as  to  enable  the  court  to  arrive  at  the 
clear  result  of  what  all  the  terms  are,  they  will  not  be  specific- 
ally enforced.  It  would  be  inequitable  to  carry  a  contract 
into  effect  where  the  court  is  left  to  ascertain  the  intentions 
of  the  parties  by  mere  conjecture  or  guess,  for  it  might  be 
guilty  of  decreeing  precisely  what  the  parties  never  did  intend 
or  contemplate."  In  Wallace  v.  Rappleye,  103  111.  249,  where 
a  bill  was  filed  by  an  illegitimate  child  to  enforce  an  agree- 
ment made  by  the  father  to  make  the  child  an  heir,  it  was 
held  that  the  uncertainty  of  a  contract  to  make  one  an  heir, 
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as  to  the  amount  of  property  to  be  affected,  is  a  circumstance 
to  be  considered  by  the  court.  It  is  there  said :  "The  only 
significance  of  a  contract  to  make  one  an  heir,  is  in  securing 
a  right  to  property.  But  what  is  the  amount  of  property 
involved  in  such  a  contract  ?  How  much  interest  will  be  left 
to  be  inherited?  Such  a  contract  existing,  suppose  Wallace 
in  his  lifetime  had  given  away  his  property,  or  made  a  will 
of  it  to  his  two  lawful  children,  or  others,  would  that  have 
consisted  with  the  right  under  the  contract  ?  And  if  not,  how 
much  of  this  property  might  he  have  given  away  or  devised 
away,  and  how  much  must  he  have  retained  to  satisfy  the 
contract  ?  The  contract  would  be  uncertain  as  to  the  amount 
of  property  reached  by  it.  This  is  a  circumstance  to  be  con- 
sidered in  the  exercise  of  the  discretion  of  the  court  as  to 
decreeing  specific  execution." 

If  a  contract  to  make  one  an  heir  is  to  be  regarded  uncer- 
tain, it  seems  plain  that  a  contract  or  a  promise  to  give  a 
child's  part  of  an  estate  to  a  person,  must,  upon  the  same 
principle,  be  held  to  be  uncertain.  What  is  a  child's  part  of 
an  estate  ?  Is  a  child's  part  one-tenth,  one-fifth  or  one-third 
of  the  property  belonging  to  a  person  at  the  time  of  his  death  ? 
What  share  a  child  may  be  entitled  to  receive  after  the  death 
of  a  father,  will  always  depend  upon  a  variety  of  circum- 
stances. If  a  man  dies  intestate,  leaving  ten  children,  a 
child's  part  of  the  estate  would  be  one-tenth,  after  the  pay- 
ment of  all  debts.  If  five  children  were  left,  a  child's  part 
would  be  one-fifth  of  the  estate.  Should  there  be  a  widow 
left  surviving  the  decedent,  she  would  be  entitled  to  one-third 
of  the  personal  estate,  absolutely  in  her  own  right,  and  one- 
third  of  the  lands  during  her  natural  life.  A  child's  part 
would,  in  such  a  case,  be  materially  affected  by  the  fact 
whether  or  not  a  widow  survived.  Again,  should  the  property 
be  disposed  of  by  will,  duly  executed  as  provided  by  law,  to 
some  charitable  institution  or  to  a  college,  there  would  be  no 
child's  part  for  distribution.     It  seems  plain  that  the  amount 
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of  property  which  may  be  embraced  under  the  term  "child's 
part,"  is  quite  indefinite  and  uncertain.  A  child's  part  may 
be  nothing,  or  it  might  be  more  or  less,  always  depending  upon 
various  circumstances.  At  the  time  the  agreement  set  out 
in  the  bill  was  made,  what  portion  of  Short's  property  was 
complainant  entitled  to  receive,  under  the  contract  ?  Was  it 
one-third,  a  fourth,  a  fifth  or  a  tenth  ?  The  answer  is  obvious. 
The  contract  is  so  uncertain  that  it  is  impossible  to  determine 
what  amount  of  property,  or  what  part  of  Short's  property,, 
the  contracting  parties  intended  should  pass  to  complainant 
under  it.  Under  such  circumstances,  the  specific  perform- 
ance of  the  contract  can  not  be  enforced  in  a  court  of  equity .. 

There  is  another  serious  objection  to  the  enforcement  of  the 
contract  in  a  court  of  equity.  Its  enforcement  would  work 
great  injustice  to  the  wife  and  lawful  heirs  of  Short.  At  the 
time  the  agreement  was  made,  Short  had  a  wife,  but  no  chil- 
dren, and  upon  his  death,  under  our  laws,  after  the  payment 
of  debts,  his  wife  would  be  entitled  to  all  his  personal  estate 
and  one-half  of  his  real  estate.  This  right  of  the  wife  could 
not  be  cut  off  by  any  will  Short  might  make, — and  yet,  if  this 
contract  is  to  be  enforced,  the  wife  would  be  deprived  of  in- 
heriting as  an  heir  of  the  husband,  and  would  be  compelled 
to  accept,  merely,  dower  in  her  husband's  estate.  This  would 
be  oppressive,  and  manifestly  unjust  to  the  wife.  It  is  true, 
in  this  case  the  wife  died  before  the  husband ;  but  that  does 
not  change  the  principle  involved.  It  is  enough  that  the 
enforcement  of  a  contract  of  this  character  may  be  productive 
of  injustice  to  others.  When  such  results  are  to  follow,  it: 
ought  not  to  be  enforced  in  a  court  of  conscience. 

Other  questions  have  been  raised,  but  it  will  not  be  neces- 
sary to  consider  them  here. 

After  a  careful  consideration  of  the  whole  record,  we  think 

the  decision  of  the  Appellate  Court  correct,  and  it  will  be 

affirmed. 

Judgment  affirmed. 
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The  Chicago,  Burlington  and  Quincy  Railroad  Company 

v, 
Otway  Watson  et  al.* 

Filed  at  Ottawa  February  7,  1885. 

1.  Assignee  in  bankruptcy — whether  he  may  take  after  debtor's  right 
of  redemption  is  gone.  After  land  of  a  debtor  has  been  legally  sold  on  a 
valid  execution  against  him,  and  the  time  of  redemption  has  expired  without 
any  redemption  having  been  made,  the  debtor's  title  and  interest  are  cut  off, 
and  his  assignee  in  bankruptcy  will  acquire  no  right  to  the  land. 

2.  Mortgage — whether  a  transaction  was  a  mortgage.  A  bank,  to  pro- 
tect itself,  purchased  land  of  its  debtor  under  a  judgment  in  its  favor,  and 
also  under  a  trust  deed,  which  was  a  first  lien,  under  which  sales  a  deed  was 
made,  and  at  the  request  of  the  debtor  the  land  was  conveyed  to  another  for 
a  sum  equal  to  the  amount  of  the  several  bids,  or  what  it  cost,  and  also  the 
balance  due  to  the  bank  from  the  debtor,  taking  notes  secured  by  trust  deed 
from  such  grantee,  but  still  retained  the  unsettled  demands  on  the  debtor  as 
collateral  security  for  the  payment  of  the  notes  given  by  the  purchaser  of 
the  land,  and  agreed  when  such  notes  were  paid  to  satisfy  all  the  unsettled 
demands  against  the  debtor,  thereby  obtaining  the  additional  security  of  the 
purchaser's  liability  to  pay.  The  bank  afterward  foreclosed  the  trust  deed, 
and  received  a  deed.  It  was  held,  that  the  transaction  did  not  constitute  a 
mortgage,  and  that  an  assignee  in  bankruptcy  of  the  original  debtor,  ap- 
pointed upon  an  adjudication  in  bankruptcy  after  the  foreclosure  of  the  trust 
deed,  had  no  right  to  redeem  from  such  sale,  and  treat  the  transaction  as  a 
mortgage. 

3.  A  debtor  of  a  bank  conveyed  his  interest  in  a  tract  of  land  to  an  officer 
of  the  bank,  under  an  agreement  that  the  debtor  should  aid  in  perfecting  the 
title  thereto  in  obtaining  sales  of  the  same  under  prior  liens  and  procuring 
satisfaction  of  incumbrances,  the  bank  to  pay  the  parties  holding  such  liens 
and  incumbrances,  and  to  allow  a  credit  for  the  net  value  of  such  land  over 
and  above  the  costs  and  expenses  incurred  in  perfecting  the  title,  upon  cer- 
tain notes  given  it  by  a  third  person,  which  notes,  when  paid,  the  bank  had 
agreed  should  satisfy  a  large  amount  of  the  debtor's  unsettled  liabilities  to  it, 
whereby  the  debtor  was  to  receive  the  benefit  from  the  satisfaction  of  his 
debts  to  the  bank,  but  in  no  event  was  to  have  any  right  to  redeem  the  prop- 
erty from  the  bank.  It  was  held,  that  the  conveyance  and  agreement  did  not 
constitute  the  transaction  a  mortgage  by  the  debtor,  and  that  such  arrange- 
ment was  not  fraudulent  as  to  other  creditors  of  the  debtor. 

*The  case  of  Commercial  National  Bank  of  Chicago  v.  Watson  et  al.  waft 
heard  and  considered  with  this  case. 
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4.  Decree — of  its  binding  effect,  even  if  erroneous.  A  decree  on  a  bill 
filed  by  a  judgment  creditor  against  bis  debtor  and  other  judgment  creditors, 
on  whom  service  was  had,  found  certain  real  estate  to  be  the  property  of  the 
debtor  and  subject  to  the  lien  of  the  complainant's  judgment,  and  directed 
its  sale,  and  the  application  of  the  proceeds  to  the  payment  of  such  judg- 
ment, and  adjudged  it  to  be  a  prior  and  first  lien  upon  the  property  as  against 
the  owners  of  the  older  judgments.  Under  this  decree  the  property  was  sold 
upon  execution,  and  no  redemption  being  had,  the  property  was  conveyed 
to  the  assignee  of  the  certificate  of  purchase:  Held,  that  in  the  absence  of 
proof  of  fraud,  such  decree,  even  though  erroneous,  was  conclusive  upon 
the  parties  thereto,  and  that  the  title  acquired  under  the  same  could  not  be 
made  subordinate  to  the  liens  of  the  prior  judgments. 

5.  Debtor  and  creditor — giving  preference — whether  a  transaction 
to  that  end  is  fraudulent.  Proceedings  taken  by  one  creditor  whereby  to 
acquire  title  to  land  of  his  debtor,  freed  from  the  liens  of  junior  judgment 
creditors,  even  if  under  the  advice  and  assistance  of  the  debtor,  and  under 
his  agreement  to  procure  the  assignment  of  a  judgment  which  is  a  prior  lien, 
where  the  money  or  means  of  the  debtor  is  not  used  to  procure  the  assign- 
ment, are  not  fraudulent  as  to  other  judgment  creditors  of  the  same  debtor. 
In  such  case  the  unperformed  agreement  on  the  part  of  the  debtor  to  procure 
the  assignment  of  such  judgment,  would  not  incapacitate  the  creditor  from 
obtaining  the  same  with  his  own  means. 

6.  A  debtor's  land  had  been  sold  under  execution,  and  also  under  a  deed 
of  trust,  and  title  thereto  acquired  by  a  bank,  which  held  other  indebtedness 
against  him.  It  was  arranged  between  the  parties  that  the  land  should  be 
sold  and  conveyed  by  the  bank  to  a  third  person,  for  a  sum  sufficient  to 
include  the  sum  paid  by  the  bank  for  the  same,  together  with  the  amount  of 
such  other  indebtedness,  and  it  was  also  agreed  that  the  payment  of  the  notes 
given  by  the  purchaser  should  satisfy  the  other  indebtedness  to  the  bank, 
the  evidence  of  which  it  still  retained  as  collateral  security  for  the  payment 
of  the  purchase  money.  It  was  held,  in  a  suit  between  creditors,  that  the 
debtor  had  the  lawful  right  to  apply  any  of  his  property,  or  interest  therein 
held  by  him,  toward  the  payment  of  the  notes  of  the  purchaser  of  the  land, 
whereby  to  discharge  his  indebtedness  to  the  bank,  and  that  such  application 
amounted  but  to  a  preference  of  creditors,  and  was  not  fraudulent. 

7.  An  insolvent  debtor  has  a  lawful  right  to  pay  a  bona  fide  debt  with  any 
property  or  means  he  may  have,  in  preference  to  any  other  creditors  having 
no  liens  upon  the  same,  and  such  payment  can  not  be  impeached  for  fraud. 
Nor  will  it  be  fraudulent  for  the  debtor  so  paying  by  the  conveyance  of  land, 
to  procure  releases  of  the  same  from  prior  incumbrances  by  payment  through 
any  honest  means,  so  as  to  make  the  property  conveyed  pay  as  great  a  part 
of  his  indebtedness  as  possible. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  William  H.  Babnum,  Judge,  presiding. 

These  two  causes  arise  from  one  decree  of  the  circuit  court 
of  Cook  county.  This  decree  was  brought  before  the  Appellate 
Court  as  two  causes, — one  on  the  appeal  of  the  Commercial 
National  Bank,  and  one  on  error,  by  the  Chicago,  Burlington 
and  Quincy  Railroad  Company.  These  causes  seem  to  have 
been  considered  together  in  the  Appellate  Court,  where  the 
decree  was  affirmed.  From  the  judgment  of  the  Appellate 
Court  affirming  the  decree  of  the  circuit  court,  the  railroad 
company  and  the  bank  appeal,  separately,  to  this  court,  and 
their  appeals  are  on  the  docket  of  this  court  as  separate 
causes.  They  were,  however,  argued  and  submitted  together 
in  this  court,  and  are  disposed  of  by  one  opinion  and  one 
judgment. 

The  suit  in  which  this  decree  was  rendered  was  begun  Feb- 
ruary 16,  1878,  by  Watson  and  others,  as  judgment  creditors 
of  Samuel  J.  Walker.  They  at  that  time  were  the  owners 
of  divers  judgments  against  Walker  in  the  courts  of  Cook 
county,  each  of  which  had,  by  issue  of  execution,  been  made 
a  lien  upon  the  lands  of  Walker  in  Cook  county.  These  judg- 
ments amounted  in  the  aggregate,  besides  interest  and  costs, 
to  about  the  sum  of  $71,000,  and  were  entered,  the  first  on 
April  10, 1874,  and  from  time  to  time  until  November  5, 1874, 
when  the  last  judgment  was  entered.  To  this  bill  Samuel 
J.  Walker,  the  Commercial  National  Bank,  and  the  Chicago, 
Burlington  and  Quincy  Railroad  Company,  and  others,  were 
made  parties  defendant.  The  relief  sought  by  complainants 
related  solely  to  a  strip  of  land  in  Chicago,  designated  on  the 
maps  as  "Private  Railroad  street,"  which  at  that  time  was 
in  possession  of  the  railroad  company  under  a  lease  from 
Eames,  and  sought  to  set  aside  as  fraudulent  all  the  pro- 
ceedings under  which  the  Commercial  bank  or  Eames  claimed 
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any  interest  in  or  lien  upon  that  strip  of  land.  Pending  this 
suit,  Samuel  J.  Walker  was  adjudged  a  bankrupt  on  April  26, 
1878,  and  soon  after  this  Jenkins  became  assignee  in  bank- 
ruptcy of  S.  J.  Walker,  and  the  estate  of  the  bankrupt  was 
assigned  to  him  July  31,  1878,  and  afterwards,  having  been 
made  a  party  defendant  to  this  bill  by  supplement,  and  hav- 
ing filed  his  answer  herein,  he  filed  in  this  cause,  on  the  31st 
day  of  January,  1880,  what  is  styled  a  cross-bill.  Mean- 
while the  railroad  company,  on  January  11,  1879,  had  bought 
from  Eames  this  strip  o{  land,  and  claimed  title  thereto  and 
was  in  possession  thereof.  Jenkins,  in  his  cross-bill,  seeks 
to  set  aside  as  fraudulent  all  claims  to  this  land  of  the  bank, 
and  of  Eames,  and  of  the  railroad  company,  and  claims  the 
same  as  freed  from  the  liens  of  complainants,  and  in  addition 
Jenkins  seeks  to  set  aside  as  fraudulent  the  title  of  the  bank 
to  about  five  hundred  acres  of  land  lying  in  Lake  county,  and 
that  the  same  be  adjudged  a  part  of  the  bankrupt's  estate  in 
his  hands,  for  the  benefit  of  creditors  of  the  bankrupt.  The 
decree  of  the  circuit  court  set  aside  the  claims  of  all  defend- 
ants in  the  original  bill  as  to  the  private  railroad  street, 
and  ordered  the  possession  of  the  same  to  be  turned  over  to 
Jenkins,  and  subjected  the  same  to  sale  for  the  satisfaction 
of  the  judgments  of  complainants,  directing  the  surplus,  if 
any,  to  be  paid  over  to  Jenkins,  the  assignee,  and  as  to  the 
Lake  county  land,  sustained  the  title  of  the  bank,  and  dis- 
missed the  cross-bill  of  the  assignee,  so  far  as  it  affected  the 
Lake  county  land. 

It  is  shown  by  the  pleadings  and  proofs  in  this  record,  that 
for  many  years  before  1873,  Samuel  J.  Walker  had  been  an 
extensive,  bold  and  successful  operator  in  real  estate,  chiefly 
in  the  city  of  Chicago.  He  was  in  the  habit,  at  times,  of 
causing  the  title  of  parts  of  his  lands  or  lots  to  be  conveyed 
to  some  friend  as  a  purchaser,  and  thus  procuring  the  notes 
of  such  apparent  purchaser  for  what  purported  to  be  purchase 
money,  and  having  procured  and  placed  on  record  a  deed  of 
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trust  on  the  property  in  question  securing  such  notes,  he 
used  the  notes  and  deeds  of  trust  as  collaterals  in  borrowing 
money  to  be  used  in  his  business.  At  other  times  he  made 
notes  payable  to  his  own  order,  and  to  secure  payment  thereof 
he  made  deeds  of  trust  or  mortgages  upon  parts  of  his  prop- 
erty, and  after  recording  the  same  he  sold  such  notes  in  the 
market,  or  pledged  them  as  collaterals  in  making  loans.  In 
1873,  before  the  panic  of  that  year,  although  known  to  be 
largely  indebted,  and  although  most  of  his  property  was  in- 
cumbered, he  was  regarded  as  a  man  of  immense  wealth,  and 
was  possessed  of  an  immense  amount  of  real  estate.  When 
the  panic  came,  in  September,  1873,  Walker  was  indebted 
and  liable  to  the  Commercial  National  Bank  of  Chicago  in 
various  ways,  and  was  indebted  to  the  National  City  Bank  of 
Ottawa  on  paper  which  was  in  the  custody  of  the  Commercial 
bank  for  collection.  Henry  F.  Eames  was  president  of  the 
Commercial  National  Bank,  and  as  such  was  charged  with 
the  duty  of  securing  and  collecting  all  these  demands.  This 
indebtedness  in  the  hands  of  Eames  at  that  time  amounted 
to  from  $60,000  to  $80,000.  Walker  at  this  time  was  not 
known  to  have  any  unincumbered  lands,  and  his  titles  of 
record  were  complicated  in  the  highest  degree.  The  records 
of  Cook  county  presented  in  this  regard  a  maze  apparently 
incapable  of  any  solution  which  could  be  relied  on  as  accu- 
rate or  safe. 

Eames  having  ascertained  that  the  title  of  record  to  a  valu- 
able tract  of  land  in  Lake  county  was  in  Walker,  and  having  a 
judgment  note  against  Walker  belonging  to  his  bank,  caused 
a  judgment  to  be  entered  in  the  circuit  court  of  Lake  county 
on  January  28,  1874,  for  about  $29,735,  and  sued  out  an 
execution,  and  levied  upon  this  tract  of  land,  and  had  the 
same  advertised  and  sold  to  satisfy  this  judgment.  The  sale 
was  made  July  6,  1874,  and  Eames  became  the  purchaser 
for  the  bank,  and  received  a  certificate  of  purchase,  and  no 
redemption  from  this  sale  was  ever  made.     This  land  was, 
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however,  incumbered  by  prior  liens.     The  first  was  that  of  a 
trust  deed  from  Walker,  recorded  in  1872,  securing  to  one 
Tilton  some  $50,000,  and  interest  thereon  at  the  rate  of  ten 
per  cent,  and  the  second  was  that  of  a  trust  deed  made  by 
Walker,  and  duly  recorded  a  short  time  before  this  judgment 
was  entered,  purporting  to  secure  a  $50,000  note  of  Walker, 
payable  to  his  own  order.     To  protect  this  purchase  of  the 
Lake  county  land,  made  at  the  sheriff's  sale  of  July  6,  1874, 
Eames  bought  for  the  bank  the  Tilton  claim,  and  caused  this 
Lake  county  land  to  be  advertised,  and  sold  under  the  trust 
deed  securing  the  Tilton  claim,  and  bid  off  this  land  at  $134,- 
000.     On  account  of  some  defect  in  the  advertisement,  this 
sale  was  not  consummated,  and  before  July,  1875,  Eames 
caused  this  property  to  be  again  advertised  for  sale  under  the 
Tilton  deed  of  trust.    Meanwhile,  he  had  ascertained  that  the 
$50,000  note  mentioned  in  this  second  deed  of  trust  as  pay- 
able to  Walker's  own  order,  had  never  been  sold  by  Walker, 
but  was  merely  pledged  by  him  to  the  First  National  Bank 
of  Chicago  for  a  debt  of  Walker  of  about  $7500.     This  claim 
Eames  bought  for  his  bank,  and  at  that  sale,  which  occurred 
about  the  first  of  July,  1875,  Eames  bid  off  the  property  for 
his  bank  at  $86,000,  and  the  same  was  conveyed  to  him  by 
the  trustee  making  the  sale  under  the  Tilton  trust  deed.     On 
July  3,  Eames  sold  and  conveyed  this  land  to  F.  C.  Moore- 
head.     On  the  same  day,  Moorehead,  for  the  purchase  price, 
made  his  four  promissory  notes,  payable  to  the  Commercial 
National  Bank,  amounting  in  the  aggregate  to  about  $157,- 
900,  to  be  paid,  one-third  in  six  months,  one-third  in  twelve 
and  one-third  in  eighteen  months,  with  interest  at  eight  per 
cent,  payable  semi-annually,  and  to  secure  the  payment  of 
these  four  notes  made  a  deed  of  trust  to  Keep  conveying  this 
Lake  county  land.     This  deed  contained  a  power,  on  default 
of  payment  of  principal  or  interest,  to  declare  the  whole  due, 
and  to  sell  the  property  to  satisfy  the  notes,  and  to  make  an 
absolute  deed  to  the  purchaser.     This  deed  of  trust  to  Keep 
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contained  a  provision  that  upon  payment  by  Moorehead  of 
one-third  of  the  purchase  money,  one-third  of  the  land  should 
be  released  from  the  lien  of  this  conveyance,  and  that  upon 
the  payment  of  a  second  third  of  the  purchase  money,  another 
one-third  of  the  land  should  be  released.  On  January  31, 
1877,  default  having  been  made  by  Moorehead  in  payment 
of  the  first  two  notes,  and  also  in  the  payment  of  interest  on 
the  whole,  due  notice  having  been  given,  the  land  was  sold 
under  the  trust  deed  of  Moorehead  to  Keep,  and  was  bid  off 
by  the  Commercial  National  Bank  at  $100,000,  and  Keep, 
the  trustee,  conveyed  the  land  by  deed  to  the  bank. 

In  the  three  years  which  intervened  between  the  entry  of 
the  judgment  against  Walker  on  January  28,  1874,  in  the 
circuit  court  of  Lake  county,  and  the  deed  of  Keep  conveying 
this  Lake  county  land  to  the  Commercial  National  Bank, 
other  events  were  occurring  in  Cook  county  which  are  claimed 
to  have  a  bearing  upon  both  branches  of  this  controversy. 
On  February  25,  1874,  a  judgment  was  rendered  in  the  Su- 
perior Court  of  Cook  county  for  about  $5237,  against  Samuel 
J.  Walker,  and  in  favor  of  one  Eawson.  On  March  14,  1874, 
judgment  in  the  same  court  was  entered  against  Walker,  and 
in  favor  of  one  Moffat,  for  about  $7713.  On  April  8,  1874, 
judgment  in  the  same  court  was  entered  against  Walker,  and 
in  favor  of  one  Lee.  Executions  were  at  once  issued  upon 
each  of  these  three  judgments,  thus  rendering  each  of  these 
three  judgments,  respectively,  a  lien  on  all  the  real  estate 
interests  of  Walker  in  Cook  county.  Between  April  9,  1874, 
and  November  6,  1874,  each  of  the  judgments  owned  by  the 
respective  complainants  in  this  suit  were  entered,  either  in 
the  circuit  or  Superior  court  of  Cook  county,  and  by  the  issue 
of  executions  upon  them,  respectively,  each  of  them,  in  its 
turn,  became  a  lien  upon  Walker's  real  estate  in  Cook  county. 

H.  T.  Helm,  an  attorney  at  law  practicing  in  Chicago,  was 
employed  by  Eames,  before  January,  1874,  to  look  after  the 
interests  of  the  Commercial  National  Bank  in  the  matter  of 
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making  collection  of  the  demands  against  Walker  which  were 
controlled  by  Eames.  In  his  researches  in  the  records  of  Cook 
county  he  found  that,  years  before  this,  Walker  had  laid  out 
into  town  or  city  property  four  different  additions  to  Chicago, 
adjoining  each  other,  and  on  the  map  of  each  such  addition 
was  a  strip  of  land  designated  "Private  Eailroad  street, "  and 
so  located  that  the  several  parts  so  designated  upon  each  plat, 
respectively,  constituted,  when  taken  together,  a  strip  of  about 
eighty  feet  in  width  and  about  a  mile  long.  The  records 
showed  that  in  many  of  the  deeds  which  Walker  had  made 
to  purchasers  of  lots  adjoining  this  private  railroad  street, 
Walker  had  covenanted  that  the  purchaser  and  his  assignees 
should  have  the  use  of  this  street  for  railroad  transportation, 
and  the  privilege  of  connecting  tracks  from  such  lots  with 
the  main  tracks  laid  down,  or  to  be  laid  down,  in  this  private 
railroad  street,  and  that  on  the  plats  were  shown  four  main 
parallel  railroad  tracks ;  and  it  was  a  fact  that  for  most  of 
the  way  along  said  strip  there  were,  in  1874,  two  parallel  rail- 
road tracks  in  use, — used  by  some  railroad  company,  with 
the  consent  of  Walker,  in  transportation  to  and  from  lots 
adjoining  or  near  to  this  street.  Conceiving  that  Samuel 
J.  Walker,  by  the  records,  had  a  property  interest  in  this 
strip  of  land  called  "Private  Eailroad  street,"  Helm  adopted 
means  with  a  view  of  acquiring  the  same  for  the  bank  in 
satisfaction  of  some  of  the  demands  held  by  Eames  against 
Walker.  To  this  end  a  judgment  note  held  by  the  bank  was 
transferred  for  collection  to  John  L.  Manning,  an  attorney 
at  law,  and  on  January  20,  1875,  judgment  in  his  name,  as 
plaintiff,  was  entered  upon  the  same  in  the  circuit  court  of 
Cook  county,  for  $23,221.19,  and  costs,  against  Samuel  J. 
Walker,  and  execution  was  at  once  sued  out  and  levied  upon 
the  land  designated  as  "Private  Eailroad  street;"  and  on 
January  25,  1875,  Helm  filed  a  bill  in  chancery  in  the  same 
court,  in  the  name  of  Manning  as  complainant,  against  Sam- 
uel J.  Walker,  Henry  H.  Walker,  Andrew  Price,  and  others,  as 
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defendants,  and  after  setting  out  this  judgment  and  execu- 
tion, it  was  charged  in  the  bill  that  Walker  was  insolvent  and 
unable  to  pay  his  debts  ;  that  in  Cook  county  alone,  judgments 
amounting  to  over  $600,000  had  been  obtained  against  him, 
and  on  most  of  these  judgments  executions  had  been  issued, 
but  after  diligent  search  no  property  could  be  found  out  of 
which  to  obtain  satisfaction,  and  that  various  of  these  judg- 
ment creditors  had  sought  in  vain  for  satisfaction  by  creditors' 
bills.  The  bill  further  sets  out  the  complicated  state  of  the 
records  as  to  Walker's  titles,  and  that  by  great  research,  made 
at  great  expense,  complainant  had  discovered  that  Walker  had 
some  interest  in  the  property  heretofore  described  as  "Private 
Railroad  street, "  and  that  complainant  had  caused  his  execu- 
tion to  be  levied  thereon.  It  was  also  said  in  the  bill  that 
the  records  of  Cook  county  at  that  time  showed  a  very  great 
number  of  deeds,  contracts,  mortgages,  deeds  of  trust,  plats, 
subdivisions  and  vacation  of  plats,  etc.,  all  made  by  Samuel 
J.  Walker, — so  voluminous  that  of  themselves  they  were  equal 
to  several  volumes  of  records, — and  that  in  many  cases  lands 
in  which  he  had  an  interest  were  in  fact  held  in  the  name  of 
others.  And  among  other  things  the  bill  showed  that  the 
title  to  parts  of  this  private  railroad  street  was  at  that  time 
held  in  the  name  of  Henry  H.  Walker,  and  that  before  the 
making  of  the  plats  of  the  several  additions  through  which  this 
strip  of  land  extends,  part  of  it  was  incumbered  (with  other 
lands)  by  Walker,  in  1866,  by  a  mortgage  to  one  Stewart, 
for  $40,000,  and  part  of  it  (with  other  land)  by  a  mortgage 
made  in  1857  by  Walker,  to  one  Shelby,  for  $95,000,  and 
part  of  it  (with  other  land)  by  a  deed  of  trust,  made  by 
Walker  in  1867,  to  secure  to  one  Price  about  $40,000,  and 
that  since  September,  1873,  this  landed  interest  was  incum- 
bered by  the  various  judgments  heretofore  mentioned,  and  that 
complainant,  by  his  vigilance  and  research,  discovered  this 
interest  of  Walker  in  this  strip  of  land.  The  relief  sought  was 
a  clearing  up  of  Walker's  title  thereto,  and  that  by  reason  of 
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his  superior  diligence  complainant  should  have  priority  over 
all  older  judgment  creditors,  and  that  Walker's  interest  in 
this  private  railroad  street  should  be  applied  to  the  payment 
of  complainant's  judgment,  and  that  the  sheriff  should  be 
directed  to  sell  and  apply  the  proceeds  to  complainant's  judg- 
ment. And  such  proceedings  were  afterwards  had,  that  on 
January  11,  1876,  a  decree  was  entered  adjudging,  among 
other  things,  the  lien  of  that  judgment  to  be  a  first  lien  upon 
this  land  as  against  all  other  judgment  creditors  of  Walker, 
and  the  sheriff  was,  by  the  decree,  ordered  to  proceed  to  sell, 
etc.  None  of  the  complainants  here,  or  of  any  other  judg- 
ment creditors,  were  parties  thereto. 

In  the  meantime,  on  January  4,  1876, — about  one  week 
before  the  entry  of  this  decree, — Samuel  J.  Walker  and  wife 
made  a  quitclaim  deed  conveying  to  Eames  all  their  interest 
in  this  strip  of  land  known  as  "Private  Kailroad  street,"  in 
which  the  wife's  dower  was  released,  and  this  deed  was  filed 
for  record  February  16,  1876.  On  the  same  day  (January  4, 
1876,)  Eames  gave  to  Walker  a  writing,  stating  the  fact  of 
the  making  of  that  deed,  and  declaring  that  it  was  under- 
stood that  said  property  (when  the  value  thereof  should  be 
ascertained,  by  sale  or  otherwise,  as  stated  below,)  should  be 
applied  on  the  notes  of  F.  C.  Moorehead ;  that  the  title  thereto 
should  be  perfected  as  speedily  as  possible ;  that  to  that  end 
Walker  should  do  all  things  which  might  be  practical  and 
should  be  deemed  necessary  for  clearing  said  title,  by  judi- 
cial sale,  foreclosure,  release,  or  otherwise,  of  the  liens  and 
incumbrances  on  the  same, — and  particularly  the  Price  and 
Shelby  claims  should  be  released  or  cleared  up  within  one 
year,  the  Stewart  mortgage  (by  sale,  foreclosure  or  release,) 
within  six  months,  and  that  a  certain  judgment  lien  agreed 
upon  (being  the  Eawson  judgment,  or  the  balance  of  about 
$5000  due  on  the  same,)  should  be  secured,  by  transfer  or 
otherwise,  within  ninety  days ;  and  that  if  said  Walker  should 
comply  with  the  above  there  should  be  a  stay  or  delay  on 
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the  Moorehead  paper,  but  if  there  should  be  a  failure  in  the 
above,  no  delay  was  to  be  guaranteed.  The  writing  further 
provided  that  there  should  be  credited  on  the  Moorehead  paper 
any  sum  for  which  this  property  could  be  sold  within  eighteen 
months ;  and  if  it  should  not  be  sold  within  eighteen  months, 
said  Eames,  at  his  election,  should  be  entitled  to  credit  on 
such  paper,  the  appraised  cash  value  of  the  same  to  be  fixed 
by  three  parties, — one  chosen  by  each,  and  the  other  chosen 
by  the  two  selected.  But  the  writing  expressly  provided  that 
nothing  therein  should  give  Walker  any  right  of  redemption  in 
said  property,  or  in  any  way  impair  the  indefeasible  title  of 
said  Eames  to  the  same. 

On  February  19,  1876,  this  same  land,  in  pursuance  of 
the  decree  in  the  Manning  suit,  was  sold  on  a  vendi  issued  in 
the  law  case  of  Manning  v.  Walker,  bearing  date  January  14, 
1876,  and  at  this  sale  Henry  F.  Eames  became  the  purchaser 
for  the  bank,  at  $15,000,  and  received  a  certificate  of  pur- 
chase, which  was  recorded  February  21,  1876.  No  redemp- 
tion having  been  made  from  this  sale,  a  sheriff's  deed  was 
made  to  Eames  May  21,  1877,  and  placed  on  record  on  the 
next  day. 

On  May  2,  1876,  Eames  bought  the  Lee  judgment,  which 
was,  as  above  stated,  rendered  April  8,  1874.  This  judgment 
had  been  assigned  to  Eend  &  Co.  by  Lee,  in  November,  1874, 
and  Eames  acquired  this  judgment,  by  assignment,  from  Eend 
&  Co.,  and  on  November  22, 1876,  (an  alias  fi.  fa.  having  been 
sued  out  the  day  before,)  a  bill  was  filed  in  the  name  of  Eend 
&  Co.,  as  complainants,  by  Helm  &  Manning,  as  solicitors. 
To  this  bill  Eawson  and  Moffat,  (the  plaintiffs  in  the  prior 
judgments  against  Walker,)  and  Samuel  J.Walker  and  others, 
were  made  defendants.  The  relief  sought  in  the  bill  was,  in 
substance,  the  same  as  that  sought  in  the  Manning  bill,  and 
the  grounds  stated  were,  in  substance,  the  same,  and  on  Feb- 
ruary 20,  1877,  a  decree  was  rendered  like  unto  the  decree  in 
the  Manning  chancery  suit,  mentioned  above.     In  pursuance 
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of  this  decree  the  private  railroad  street,  on  March  24,  1877, 
was  sold,  on  execution  upon  the  Lee  judgment,  to  Allan  Jor- 
dan, (who  bought  for  Eames,)  at  $5900,  and  on  the  28th  of 
that  month  received  a  certificate  of  purchase,  which  was  that 
day  filed  for  record,  and  from  this  sale  no  redemption  was 
ever  made.  Meanwhile,  pending  this  chancery  suit  in  aid  of 
the  Lee  judgment,  the  owner  of  the  Eawson  judgment  against 
Walker  sued  out  a  pluries  execution  on  his  judgment,  had  it 
levied  upon  this  private  railroad  street  and  certain  other  prop- 
erty, and  on  January  15,  1877,  this  private  railroad  street 
was  sold  by  the  sheriff,  under  that  levy,  to  Vernon,  at  $2000, 
who  made  the  purchase  for  Eames.  Vernon  received  a  cer- 
tificate of  purchase,  and  on  January  27,  1877,  the  same  was 
filed  for  record.  An  alias  or  pluries  execution  on  the  Moffat 
judgment  was  issued  on  January  16,  1878,  and  levied  upon 
this  property,  (private  railroad  street,)  and  the  plaintiff  in 
that  judgment  paid  to  the  sheriff  the  amount  necessary  for  a 
judgment  creditor  to  redeem  from  the  sale  to  Vernon,  (made 
under  the  Kawson  judgment,)  and  having  so  redeemed,  he 
received  a  certificate  of  redemption,  and  the  property  was 
again  advertised  for  sale  under  the  Moffat  execution,  the  sale 
to  occur  on  February  18,  1878.  The  original  bill  in  this  case 
was  filed  on  February  16,  1878. 

On  April  1,  1878,  this  railroad  strip  was  sold  on  Moffat's 
execution,  to  satisfy  the  redemption  money  paid  to  Vernon  and 
the  Moffat  judgment,  and  at  that  sale  Moffat,  the  plaintiff, 
became  the  purchaser  at  $12,035,  and  received  a  certificate  of 
sale,  and  on  June  1,  1878,  no  redemption  having  been  made, 
the  sheriff  made  a  deed  conveying  the  property  to  Moffat  under 
the  Eawson  and  Moffat  judgments  and  sales,  and  on  June  3, 
1878,  Moffat  and  wife  conveyed  this  property  to  Eames,  and 
these  two  deeds  were  filed  for  record  on  June  4,  1878. 

On  June  25,  1878,  no  redemption  having  been  made  from 
the  sale  made  to  Allen  Jordan  on  March  24,  1877,  and  Jordan 
having  assigned  his  certificate  to  Eames,  the  sheriff  made  a 
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deed  of  this  property,  under  the  Lee  judgment,  to  Eames, 
assignee  of  Jordan.     This  deed  was  recorded  July  2,  1878. 

On  January  11,  1879,  Eames  sold  this  railroad  strip  to  the 
Chicago,  Burlington  and  Quincy  Bailroad  Company  at  $100,- 
000,  and  conveyed  the  same  to  that  company  by  deed  of  that 
date,  and  that  company  paid  him  for  the  same  in  cash.  This 
deed  was  not  recorded. 

On  January  22, 1879,  complainants  made  Jenkins,  assignee 
in  bankruptcy  of  Samuel  J.  Walker,  a  party  defendant,  by  a 
supplemental  bill  showing  that  Walker  was  adjudged  a  bank- 
rupt April  26,  1878,  and  that  Jenkins  was  appointed  his 
.assignee,  and  that  all  of  Walker's  estate  was  conveyed  to  him, 
as  such,  on  July  31,  1878. 

On  January  31,  1880,  Jenkins,  having  answered  the  bill  in 
this  cause,  filed  his  cross-bill  against  complainants  and  other 
defendants,  seeking  to  set  aside  the  claims  of  Eames  and  the 
bank,  and  of  the  Chicago,  Burlington  and  Quincy  Eailroad 
Company,  to  the  private  railroad  street,  and  the  liens  claimed 
by  complainants,  and  also  seeking  to;  set  aside  the  claims  of 
the  bank  upon  the  Lake  county  land.  The  relief  sought  in 
the  original  bill  was,  that  the  land  known  as  "Private  Eail- 
road street"  might  be  adjudged  the  property  of  Samuel  J. 
Walker,  subject  to  the  priority  lien  and  claim  of  complain- 
ants' several  judgments  as  a  valid  and  first  lien  over  and 
above  the  rights  of  each  and  all  of  the  defendants  and  all 
other  persons  claiming  under  Walker,  and  that  if  Eames,  or 
the  Commercial  bank,  or  Henry  Walker,  holds  any  part  of 
said  property,  or  any  interest  or  claim  therein,  the  same  may 
be  held  fraudulent  and  void  as  against  the  liens,  claims  and 
rights  of  complainants,  and  that  the  same,  and  such  interest 
therein,  is  held  in  trust  for  said  Samuel  J.  Walker,  subject 
to  the  lien  of  complainants'  judgments,  and  that  each  of  said 
sales,  transfers,  judgments  and  executions  may  be  cancelled 
and  annulled,  set  aside,  and  held  for  naught,  and  that  the 
redemption  from  the  Moffat  judgment  may  also  be  annulled 
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and  set  aside,  and  that  complainants  may  be  decreed  to  have 
a  priority  of  lien  and  claim  over  that  of  Moffat,  and  that 
by  the  further  order  and  decree  of  this  court  this  land  (the 
private  railroad  street)  may  be  sold,  and  the  proceeds  applied 
to  the  payment  of  complainant's  judgments  in  preference  to 
all  other  creditors,  and  for  other  and  further  relief. 

The  decree  in  the  case  was  rendered  October  28,  1882,  and 
by  the  same,  among  other  things,  it  was  declared  and  adjudged 
that  the  Stewart  and  Shelby  mortgages,  and  the  Price  trust 
deed,  had  ceased  to  be  liens  on  this  private  railroad  street,  or 
any  part  thereof ;  that  the  quitclaim  deed  from  Walker  and 
wife  to  Eames,  under  date  of  January  4,  1876  ;  and  the  paper 
of  the  same  date,  signed  by  Eames,  relating  to  the  applica- 
tion of  the  proceeds  to  arise  from  the  sale  of  the  land ;  and 
the  sheriff's  deed  of  the  same  property  made  to  Eames,  May 
21,  1877,  under  the  Manning  judgment;  and  the  sheriff's 
deed  of  the  same  property  made  to  Moffat,  June  1,  1878, 
under  execution  sales  made  upon  the  Moffat  and  Eawson 
judgments;  and  the  deed  from  Moffat  and  wife,  of  the  same 
property,  of  June  3,  1878 ;  and  the  sheriff's  deed  of  the  same 
property  to  Eames,  as  assignee  of  Allen  Jordan,  the  pur- 
chaser at  the  sheriff's  sale  under  the  Lee  judgment ;  and  the 
deed  of  Eames  and  wife  to  the  Chicago,  Burlington  and  Quincy 
Bailroad  Company,  of  January  11,  1879,  conveying  the  same 
property ;  and  all  writings,  deeds  and  proceedings  under  which 
said  railroad  company  claims  title  to  that  land,  were  made 
and  taken  by  Walker,  and  Eames,  and  the  Commercial  Na- 
tional Bank,  with  intent  to  hinder,  delay  and  defraud  com- 
plainants and  other  creditors  of  Walker,  and  with  intent,  on 
the  part  of  Eames,  to  obtain  a  fraudulent  preference  over 
complainants  as  judgment  creditors  of  Walker,  and  that  said 
railroad  company  acquired  title  from  Eames  pendente  lite, 
and  that  so  far  as  relates  to  said  private  railroad  street,  the 
prayer  of  the  original  bill  be  granted ;  and  that  the  prayer  of 
the  cross-bill  of  the  assignee  in  bankruptcy,  so  far  as  it  relates 


C,  B.  &  Q.  E.  E.  Co.  v.  Watson  et  al.  209 

Opinion  of  the  Court 

to  the  said  Lake  county  land,  be  denied ;  and  that,  subject 
to  the  said  judgment  liens  of  complainants,  the  said  private 
railroad  street  is  the  property  of  Jenkins,  as  assignee  in  bank- 
ruptcy of  said  Walker ;  and  the  railroad  company  is,  by  the 
decree,  required  to  surrender  the  possession  of  the  property 
to  said  Jenkins,  as  such  assignee. 

Messrs.  Dexter,  Herrick  &  Allen,  and  Mr.  W.  C.  Goudy, 
for  the  appellant  the  Chicago,  Burlington  and  Quincy  Bail- 
road  Company. 

Messrs.  Sleeper  &  Whiton,  for  the  appellants  Eames,  Otis 
and  Vernon. 

Mr.  W.  T.  Burgess,  for  the  appellee  Jenkins,  receiver,  etc. 

Mr.  John  Woodbridge,  for  the  judgment  creditors,  appel- 
lees. 

Mr.  E.  S.  Williams,  for  appellees  Otway  Watson  et  at. 
Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  decree  in  this  case  concerns  two  separate  tracts  of 
land, — the  Lake  county  land,  and  the  private  railroad  street, 
— the  one  lying  in  the  county  of  Lake,  and  the  other  in  the 
county  of  Cook.  The  complainants  in  the  original  bill  ask 
for  no  relief  as  against  the  Lake  county  land,  and  claim  no 
interest  in  or  lien  upon  the  same.  The  Lake  county  land  is 
claimed  by  the  Commercial  National  Bank,  by  two  titles, — 
one  derived  through  the  purchase  at  sheriff's  sale  under  the 
Lake  county  judgment  of  the  bank  against  Walker.  This 
judgment  was  entered  January  28,  1874,  and  on  execution 
sued  out,  this  land  was  sold,  on  July  6,  1874,  to  the  bank,  in 
satisfaction  of  that  judgment,  and  the  bank  received  a  certifi- 
cate of  purchase,  which  was  duly  recorded.  No  redemption 
from  this  sale  was  ever  made  or  attempted,  either  by  Walker 
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or  any  judgment  creditor.  On  October  6,  1875,  the  time  for 
redemption  expired,  and  the  bank  on  that  day  became  entitled 
to  a  sheriff's  deed,  and  has  ever  since  been  entitled  to  have 
such  deed.  In  equity,  the  title  of  the  bank  is  the  same  as  if 
the  sheriff's  deed  had  been  made.  Walker  was  not  adjudged 
a  bankrupt  until  April  26,  1878.  At  that  time  all  his  right 
and  interest  in  that  land  were  cut  off  by  that  sheriff's  sale, 
and  had  been  so  cut  off  ever  since  July  6,  1875.,  when  his 
right  of  redemption  from  that  sheriff's  sale  expired.  It  is 
plain  the  assignee  in  bankruptcy  acquired  no  right  to  this 
land  under  the  bankruptcy  proceedings,  unless  there  was  some 
vice  or  imperfection  in  this  sheriff's  sale,  rendering  the  deed 
inoperative, — and  none  is  shown.  But  if  this  title  under  the 
sheriff's  sale  of  July  6,  1874,  be  regarded  as  incomplete  or 
inchoate  for  want  of  consummation  by  a  sheriff's  deed,  the 
bank  still  has  another  title  through  the  Tilton  trust  deed, 
which  was  recorded  in  1872,  and  under  which  that  land  was 
sold  to  Eames,  on  July  3,  1875,  at  the  price  of  $86,000,  and 
on  that  day  conveyed  to  him  by  the  trustee  by  an  absolute 
deed,  which  was  at  once  recorded.  By  this  sale  all  of  Walker's 
interest  in  or  title  to  this  land  passed  to  Eames,  (who  bought 
for  the  bank,)  and  unless  Walker  afterwards  acquired  title, 
his  assignee  in  bankruptcy  took  no  title.  No  question  is  made 
as  to  the  bona  fides  of  the  debt  upon  which  the  Lake  county 
judgment  was  rendered.  The  bona  fides  of  the  Tilton  claim 
is  expressly  conceded,  and  also  its  priority  as  a  first  and  valid 
lien  upon  the  property. 

It  is  charged  in  the  cross-bill  of  the  assignee  that  both  these 
sales  were  unreal, — were  colorable,  only,  and  were  made  for 
the  purpose  of  covering  this  property  for  Walker,  from  other 
creditors,  and  that  the  purpose  of  these  proceedings  was  to 
delay,  hinder  and  defraud  other  creditors  of  Walker.  The 
proofs,  however,  utterly  fail  to  establish  this  charge.  It  is 
plain,  from  a  consideration  of  all  the  proofs,  that  the  sole 
object  of  Eames,  in  all  his  transactions  in  relation  to  this 
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land,  was  the  promotion  and  protection  of  bis  own  rights  and 
interests,  and  those  of  his  bank. 

It  is  suggested,  however,  in  argument,  that  the  arrangement 
under  which  this  land  was  sold  to  Moorehead  constituted  that 
transaction  a  mortgage  to  secure  to  the  bank  the  payment  of 
all  debts  from  Walker  to  the  bank,  and  saved  to  Walker  a 
right  of  redemption.  This  suggestion,  if  well  founded,  could 
not  properly  be  made  availing  here,  for  the  assignee  in  bank- 
ruptcy, in  bis  bill,  does  not  seek  to  redeem,  and  there  is  no 
offer  on  the  part  of  the  assignee  to  redeem.  It  would  there- 
fore avail  nothing,  in  this  suit,  to  hold  that  Walker  still  had 
a  right  of  redemption  by  reason  of  the  arrangement  of  July 
3,  1875.  But  even  if  the  pleadings  did  raise  this  question 
ever  so  plainly,  such  relief  could  not  properly  be  granted, 
because  that  arrangement,  as  shown  by  the  proofs,  gave  to 
Walker  no  right  of  redemption  whatever.  The  arrangement 
made  before  the  sale  on  the  Tilton  deed  of  trust,  as  shown 
by  the  proofs,  was,  in  substance,  that  the  land,  if  sold  to 
Eames  at  that  sale,  should  be  sold  to  Moorehead  for  a  sum 
equal  to  the  cost  of  the  land  to  the  bank  added  to  the  de- 
mands of  the  bank  against  Walker  remaining  unsatisfied  by 
the  proceedings  under  which  the  land  was  acquired  by  the 
bank.  By  those  proceedings  the  Lake  county  judgment  had 
been  satisfied,  which,  with  interest,  amounted  then  to  about 
$34,831.56;  the  Tilton  claim  would  be  satisfied,  say,  $54,- 
240.38 ;  also,  the  claim  bought  of  the  First  National  Bank, 
the  next  lien,  $7706.85,— in  all,  $96,778.79.  Add  to  this 
the  fees  of  trustee  and  lawyer,  $600,  which  gives  the  cost 
of  the  land  to  the  bank,  $97,378.79.  The  remaining  debts  of 
the  bank  against  Walker  (being  his  liability  on  the  Kuney 
note,  and  on  the  Danville  railroad  note,  and  to  the  Ottawa 
bank,  and  on  the  Manning  judgment,)  amounted  to  about 
$60,521.27.  This,  added  to  the  cost,  aggregated  about  $157,- 
900.06.  The  arrangement  then  was,  that  Moorehead  should 
buy  the  land,  unconditionally  and  absolutely,  from  the  bank„ 
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at  the  price  of  $157,900,  to  be  paid  in  three  equal  install- 
ments,— one  in  six  months,  one  in  twelve  months  and  one  in 
eighteen  months, — with  interest  on  each  installment  at  eight 
per  cent  per  annum,  payable  half  yearly,  and  that  the  full 
payment  of  all  this  purchase  money  by  Moorehead  should 
operate  as  a  satisfaction  of  the  unsettled  demands  of  the  bank, 
amounting  to  about  $60,521.27,  and  that  a  deed  should  at 
once  be  made  by  Eames,  who  held  the  title  for  the  bank,  to 
Moorehead,  and  Moorehead  should  give  to  the  bank  his  prom- 
issory notes  for  the  price,  and  secure  the  payment  of  these 
notes  by  a  deed  of  trust  upon  the  land,  to  Keep,  as  trustee ; 
and  that,  as  further  security  for  the  payment  of  these  notes, 
the  bank  should  retain  all  these  demands,  against  Walker, 
and  might  proceed  with  the  collection  thereof,  and  whatever 
should  be  collected  therefrom  should  apply  as  so  much  paid 
upon  the  Moorehead  notes.  And  the  better  to  enable  Moore- 
head to  pay,  it  was  to  be  provided  in  the  deed  of  trust  to 
Keep,  that  upon  payment  of  the  first  third  of  the  purchase 
money  and  the  first  installment  of  interest,  one-third  of  the 
land  was  to  be  released  from  the  lien  of  the  deed  of  trust,  so 
that  Moorehead  could  make  sales  with  a  clear  title.  This 
deed  of  trust  was  also  to  contain  a  power  of  sale  by  the 
trustee,  on  default  in  any  of  the  payments. 

This  land  was  bought  by  Eames  at  the  sale  under  the 
Tilton  deed,  at  $86,000,  and  the  arrangement  for  the  sale  to 
Moorehead  was,  on  July  3,  1875,  carried  out  by  the  parties. 
There  were  three  parties  whose  interests  were  to  be  affected 
by  this  arrangement :  Walker, — who  had  great  faith  in  the 
value  of  this  property,  and  thought  it  could  be  laid  off  in 
blocks  and  lots,  and  readily  sold  for  much  more  than  the  pur- 
chase price, — had  induced  Moorehead,  in  the  hope  of  making 
a  profit  thereby,  to  make  the  purchase.  Eames,  who  had  not 
so  high  an  idea  of  the  value  of  this  property,  by  the  arrange- 
ment got  the  personal  liability  of  Moorehead,  (who  was  sup- 
posed to  be  worth  at  that  time  about  $60,000,)  in  addition  to 
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the  land  which  he  already  had,  and  in  addition  to  the  claims 
which  he  already  had  against  Walker,  as  a  guaranty  that  he 
should  realize  $157,900,  and  interest,  out  of  that  land,  and  for 
the  sake  of  that  guaranty  he  was  willing  to  agree  that  full  pay- 
ment of  the  Moorehead  notes  should  operate  as  a  satisfaction 
of  all  remaining  demands  against  Walker.  Walker  was  inter- 
ested in  consummating  this  arrangement,  for  by  his  efforts 
in  aiding  Moorehead  to  make  sales  of  the  property,  so  as  to 
bring  at  least  the  amount  of  the  purchase  money, — and,  as  he 
thought,  more, — he  would,  if  successful,  satisfy  over  $60,000 
of  debts,  without  resorting  to  any  other  part  of  his  property. 
It  is  thus  seen,  that  instead  of  these  Moorehead  notes  and 
trust  deed  being  given  as  a  security  for  this  $60,000  of  in- 
debtedness of  Walker  to  the  bank,  the  fact  was,  that  these 
demands  against  Walker  were  retained  by  Eames  as  collat- 
eral security  for  the  payment  of  the  Moorehead  notes.  These 
Moorehead  notes  were  not  paid,  and  in  default  of  payment  by 
Moorehead  this  land  was  sold  by  the  trustee,  and  bought  by 
the  bank,  at  the  sum  of  $100,000,  on  the  31st  day  of  Jan- 
uary, 1877,  and  the  same  was  on  that  day  conveyed  by  Keep 
to  the  bank. 

We  see  no  ground  on  which  Walker  could  have  disturbed 
this  title,  by  redemption,  or  otherwise.  It  was  more  than  a 
year  after  the  consummation  of  this  title  when  Walker  was 
adjudged  bankrupt.  It  was  six  months  more  before  Jenkins 
succeeded  to  Walker's  rights,  and  no  one  pretended  to  question 
the  title  of  the  bank  to  this  land  until  January  31,  1880, — 
three  years  after  it  had  ripened  into  an  absolute  title.  Nor  is 
it  perceived  how  any  creditor  of  Walker  could  be  prejudiced 
by  this  arrangement.  It  appropriated  no  property  which  they 
could,  in  any  event,  have  applied  in  satisfaction  of  any  of 
their  demands.  The  arrangement  was  such  that  it  might 
benefit  such  creditors,  but  it  could  not  possibly  harm  any 
one  of  them.  The  plan  proposed  was  to  create  a  new  fund, 
without  taking  any  property  of  Walker's,  by  which  a  part  of 
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Walker's  debts  might  be  wiped  out,  and  thus  render  him  more 
able  to  pay  the  residue  of  his  debts,  of  which  the  judgments 
of  complainants  constituted  a  part.  Plainly,  neither  Walker 
nor  his  assignee  in  bankruptcy,  nor  any  creditor  of  Walker, 
could  have  cause  to  complain  of  the  arrangement  to  sell  to 
Moorehead, — nor  was  it  of  such  a  character  as  to  give  to  any 
one  a  right  of  redemption,  except  from  the  Moorehead  trust 
deed,  and  that  right  was  cut  off  by  the  sale  to  the  bank,  Jan- 
uary 31,  1877.  Title  of  the  bank  to  the  Lake  county  land, 
under  that  sale,  is  plainly  paramount  to  the  claim  of  Jenkins, 
the  assignee. 

We  come  next  to  the  consideration  of  that  part  of  the  de- 
cree relating  to  the  land  known  as  "Private  Kailroad  street." 
This  decree  was  pronounced  October  28,  1882.  The  Chicago, 
Burlington  and  Quincy  Eailroad  Company  was  at  that  time  in 
possession  of  that  property,  claiming  title  under  Samuel  J. 
Walker,  through  a  deed  made  by  Eames  and  wife  to  that  cor- 
poration, on  January  11,  1879.  The  original  complainants 
claim  to  appropriate  the  property  in  satisfaction  of  judgments 
which  they  have  against  Walker,  as  the  property  of  Walker, 
and  the  assignee,  Jenkins,  claims  the  property  as  part  of  the 
estate  of  Samuel  J.  Walker.  All  parties  claim  under  Walker. 
The  railroad  company  claims  that  Walker  was  divested  of  all 
claim  to  this  property  in  several  different  ways : — 

First — By  the  quitclaim  deed  of  Walker  and  wife,  made 
January  4,  1876,  conveying  this  property  to  H.  F.  Eames, 
which  was  recorded  February  16,  1876.  This  was  prior  to 
Walker's  bankruptcy,  but  subsequent  to  complainants'  judg- 
ment liens. 

Second — By  sheriff's  deed  to  Eames,  made  May  21,  1877, 
under  the  Manning  judgment,  rendered  January  20,  1875,  and 
on  which  execution  issued  within  the  year,  and  on  which  a 
vendi  was  afterwards  issued,  and,  on  due  notice,  the  sale  was 
made  to  Eames,  February  19,  1876.  This  was  subsequent 
to  complainants'  liens,  and  prior  to  Walker's  bankruptcy. 
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Third — By  a  sheriff's  deed,  made  June  1,  1878,  to  Moffat, 
in  pursuance  of  a  sale  upon  the  Moffat  judgment,  which  was 
a  lien  prior  to  complainants'  liens,  nourished  by  a  redemption 
by  Moffat  from  a  former  sale  under  the  Rawson  judgment, 
which  was  the  first  judgment  lien.  This  title  passed,  by 
deed,  from  Moffat  to  Eames,  on  June  3,  1878,  which  was  duly 
recorded. 

Fourth — By  sheriff's  deed  of  June  25,  1878,  to  Eames,  as 
assignee  of  Allen  Jordan,  who  bought  the  property  at  a  sher- 
iff's sale  made  March  24,  1877,  under  a  judgment  and  execu- 
tion against  Walker  and  Young,  in  favor  of  0.  H.  Lee,  which 
judgment  was  a  lien  prior  to  complainants'  judgments. 

By  the  decree  in  this  case,  made  October  28,  1882,  each 
and  all  these  judgments,  executions,  sales  and  sheriff's  deeds, 
and  Walker's  deed  to  Eames,  are  set  aside,  and  this  property 
adjudged  to  be  that  of  the  assignee  in  bankruptcy  of  Walker, 
subject  to  the  liens  of  complainants  for  the  amounts  due  on 
their  judgments,  aggregating  about  $109,422.  It  is  plain 
that  if  any  one  of  these  titles  in  Eames  can  be  sustained,  the 
assignee  in  bankruptcy  has  no  standing  enabling  him  to  claim 
this  property,  and  it  is  equally  plain  that  if  the  title  under 
the  Rawson  and  Moffat  judgments,  or  the  title  under  the  Lee 
judgment,  can  be  sustained,  neither  the  original  complainants 
nor  the  assignee  in  bankruptcy  have,  in  equity,  any  right  to 
such  a  decree,  and  that  such  title  is  superior  to  the  rights, 
claims,  liens  and  equities  of  both  the  original  complainants 
and  those  of  the  assignee  in  bankruptcy. 

Let  us  first  consider  the  title  of  Eames  to  this  tract  of  land, 
under  the  Lee  judgment.  This  judgment  was  rendered  in  the 
Superior  Court  of  Cook  county,  in  favor  of  Lee,  and  against 
Walker  and  Young,  on  April  8,  1874,  for  the  sum  of  $5668.12. 
Execution  was  at  once  sued  out,  directed  to  the  sheriff  of  Cook 
county,  and  returned  by  the  sheriff,  October  25,  1874,  "no 
part  satisfied."  An  alias  execution  was  sued  out  on  Novem- 
ber 21,  1876,  and  the  same  was  levied,  on  the  same  day,  on 
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the  property  called  "Private  Railroad  street,"  and  having  been 
duly  advertised,  was  sold,  on  March  24,  1877,  by  the  sheriff, 
for  the  sum  of  $5900,  to  Allen  Jordan,  to  whom  the  sheriff 
issued  a  certificate  of  purchase,  dated  March  28,  1876,  which 
was  on  that  day  duly  recorded,  and  on  June  25,  1878,  the 
sheriff  conveyed  this  property  to  H.  F.  Eames,  to  whom  this 
certificate  of  purchase  had  been  assigned  by  Allen  Jordan, 
the  purchaser.  This  judgment  was  prior,  in  time,  to  all  the 
judgments  owned  by  the  original  complainants.  There  were 
two  other  judgments  against  Walker  upon  the  records  of  the 
Superior  Court  of  Cook  county  which  were  prior  in  date  to 
this  Lee  judgment, — one  in  favor  of  one  Rawson,  for  $5237, 
rendered  February  25,  1874,  and  one  in  favor  of  Moffat,  for 
about  $7718,  rendered  March  14,  1874, —  and  on  each  of 
these  judgments  executions  had  been  sued  out,  and  returned 
unsatisfied,  within  that  year.  This  Lee  judgment  had  been 
assigned  by  the  plaintiff,  some  time  in  November,  1874,  to 
Rend  &  Co.,  and  the  assignment  was  filed  in  the  case,  and 
about  May  2,  1876,  Eames  bought  the  same  from  Rend  & 
Co.,  and  after  this  an  alias  execution  was  sued  out,  in  No- 
vember, 1876,  and  levied  on  this  property.  Eames,  through 
Helm  &  Manning,  as  solicitors,  caused  a  bill  in  chancery  to 
be  filed  in  the  Superior  Court  of  Cook  county,  in  the  name 
of  Rend  &  Co.,  as  complainants,  and  against  S.  J.  Walker, 
Rawson,  Moffat,  one  Prentiss,  Henry  Walker,  and  others,  as 
defendants.  And  such  proceedings  were  afterwards  had  that 
Samuel  J.  Walker,  Henry  Walker,  and  the  owners  of  all  older 
judgments,  by  service  of  process,  were  brought  into  court,  and 
on  February  20,  1877,  a  decree  was  entered  declaring  the 
property  to  be  that  of  Samuel  J.  Walker,  and  subject  to  the 
lien  of  this  Lee  judgment,  and  directing  the  sale  of  the  prop- 
erty and  the  application  of  the  proceeds  to  the  payment  of 
that  judgment,  and  declaring  and  adjudging  this  judgment 
to  be  a  prior  and  first  lien  upon  the  property,  as  against  the 
owners  of  the  older  judgments.     And  it  was  in  pursuance 
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of  this  decree  that  the  sale  above  mentioned  was  made,  on 
March  24,  1877,  by  virtue  of  the  alias  execution  issued  upon 
that  Lee  judgment,  and  at  which  Allen  Jordan  became  the 
purchaser,  as  above  stated.  These  proceedings  seem  to  be 
regular,  and  whether  this  decree  was  erroneous  or  not,  it 
became  and  was  binding  upon  the  parties  thereto,  and  hence 
the  title  derived  under  this  Lee  judgment  is  not  subordinate 
to  the  judgment  liens  of  the  Eawson  and  of  the  Moffat  judg- 
ments. 

The  principal  allegation  of  complainants,  and  of  the  assignee 
of  Walker,  in  this  case,  and  on  which  they  ask  that  this  Lee 
judgment,  and  the  sale  under  it,  shall  be  set  aside,  is,  that 
the  Lee  judgment  had  been  fully  paid  by  Joseph  E.  Young 
long  before  it  was  assigned  to  Eames.  This  allegation  is  not 
sustained  by  any  proof  whatever,  but,  on  the  contrary,  it  is 
expressly  proven  that  it  was  and  continued  a  valid  judgment, 
and  that  it  was  assigned  to  Eend  &  Co.  for  a  valuable  con- 
sideration, and  assigned  by  Eend  &  Co.  to  Eames  for  its  face 
value.  It  is  also  alleged,  in  very  general  terms,  in  complain- 
ant's bill  in  this  case,  that  the  institution  of  the  chancery  suit 
in  aid  of  the  execution  at  law,  upon  this  Lee  judgment,  was 
in  pursuance  of  an  unlawful  and  fraudulent  plan  and  scheme 
entered  into  between  Walker  and  Eames  to  obtain  title  to  the 
said  railroad  strip,  which  is  referred  to  as  mentioned  in  an 
earlier  part  of  the  bill,  and  in  examining  the  antecedent  parts 
of  the  bill,  to  ascertain  what  that  unlawful  and  fraudulent 
scheme  is  alleged  to  have  been,  we  find  it  alleged  that  "it  was 
agreed  between  the  said  Eames  and  the  said  Walker  that  the 
said  Walker  should  procure,  purchase  and  obtain  divers  and 
sundry  claims,  in  the  nature  of  older  judgments  against  him, 
the  said  Walker,  and  a  certain  mortgage, "  (being  one  given  by 
Walker  to  one  Stewart,)  and  "that  by  and  through  sales  on 
such  judgments  and  mortgage  so  to  be  obtained,  as  aforesaid, 
the  said  title, "  (that  is,  the  title  to  this  private  railroad  street,) 
"could  and  would  be  obtained  by  the  said  Eames,"  and  that 
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"it  was  some  time    *    *    *    about  the  1st  of  January,  1876, 
that  the  aforementioned  fraudulent  and  collusive  plan  and 
understanding  between  the  said  Eames  and  Walker  was  en- 
tered into,  whereby  it  was  attempted  and  undertaken  by  and 
between  the  said  Eames  and  the  said  Walker,  by  and  through 
the  purchase  and  use  of  paid  up  and  satisfied  and  fraudulent 
judgments, "  and  that  at  that  time  it  was  agreed  and  arranged 
that  when  the  title  to  the  said  railroad  could  be  obtained  by 
any  of  the  means  above  referred  to,  the  value  of  the  same,  as 
ascertained  by  sale  or  appraisal  thereof,  should  be  applied  in 
payment  and  satisfaction  of  the  aforesaid  notes  of  the  said 
Franklin  C.  Moorehead, — which  are  charged  to  be  illegal, 
corrupt  and  void.     The  proofs  show  that  this  chancery  suit 
in  aid  of  the  Lee  judgment  was  not  instituted  in  pursuance  of 
a  plan  and  scheme  to  obtain  title  to  this  railroad  street,  by 
having  Walker  purchase  and  obtain  claims  in  the  nature  of 
older  judgments  against  himself,  or  by  having  him  buy  the 
Stewart  mortgage,  or  by  the  purchase  and  use,  by  any  one,  of 
paid  up  and  satisfied  and  fraudulent  judgments,  but  it  was 
instituted  to  aid  in  the  satisfaction  of  a  valid  judgment  against 
Walker,  which  had  not  been  paid  by  any  one,  and  which  had 
not  been  in  any  way  satisfied,  and  which  had  been  assigned 
by  Lee  to  Eend  &  Co.,  and  by  the  latter  to  Eames.     The 
grounds  of  attack  by  complainants  upon  this  title  under  the 
Lee  judgment,  are  not,  therefore,  sustained  by  the  proofs, 
even  were  it  assumed  that  such  a  contract  or  scheme  as  that 
charged  in  the  bill  had  actually  been  made.     The  only  vice 
in  the  scheme  as  alleged  in  the  bill,  rests  in  that  part  of  it  by 
which  it  is  charged  that  Walker  was  to  purchase  the  judg- 
ments with  his  own  means,  which,  it  is  said,  would  have  been 
a  satisfaction  of  such  judgment,  and  that  in  such  case,  pro- 
ceedings under  it  would  have  been  upon  a  satisfied  judgment. 
Even  if  it  be  true  that  Eames  had  made  a  contract  with 
Walker  that  he  (Walker)  should  procure  this  judgment  in  that 
way,  for  Eames'  use,  that  fact  would  not  disqualify  Eames, 
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or  render  him  incapable  of  purchasing  the  judgment  with  his 
own  money,  nor  would  it  impair  the  validity  of  the  judgment 
if  Walker's  means  were  not  in  fact  used  in  procuring  it,  or 
the  validity  of  proceedings  under  such  judgment,  so  long  as 
the  judgment  was  valid,  and  owned  by  Lee  or  his  assignee, 
even  if  bought  by  Eames  with  his  own  money, — unless,  in- 
deed, the  whole  was  a  scheme  to  cover  the  property  from 
Walker's  creditors,  and  for  his  use,  beyond  the  reach  of  such 
creditors.  No  proof  in  the  case  charges  Eames  or  his  bank, 
or  any  owner  of  this  Lee  judgment,  with  any  such  actual 
fraud,  or  with  any  intention  to  defraud  Walker's  creditors,  or 
•to  cover  the  property  for  Walker,  against  any  of  his  creditors. 
The  assignee  in  bankruptcy,  in  his  cross-bill,  also  attacks 
this  title  under  the  Lee  judgment  by  the  allegation  that  the 
judgment  was  paid  in  full  by  Young,  (who  was  a  defendant 
in  the  judgment  with  Walker,)  but  that  the  judgment  was 
allowed  to  remain  of  record  unsatisfied,  and  that  Eames  was 
advised  by  Walker  of  the  existence  of  this  judgment,  and  that 
for  the  purpose  of  carrying  out  a  fraudulent  combination  and 
conspiracy  before  that  time  entered  into  between  Eames  and 
Walker  to  cover  up  and  hold  Walker's  property  for  his  use, 
and  to  protect  it  from  his  other  creditors,  Eames,  without 
paying  anything  for  the  judgment,  but  pretending  to  be  the 
owner  thereof,  procured  the  bill  in  chancery  to  be  filed  to 
obtain  priority  over  older  judgments,  and  obtained  the  decree, 
as  above  stated ;  and  that  pursuant  to  that  decree  this  land 
was  sold  for  about  $6000,  and  a  certificate  of  purchase  issued, 
which  was  held  by  the  bank  until  the  sheriff's  deed  was  made ; 
and  that,  in  fact,  at  said  sale  no  money  was  paid,  and  the 
"whole  thing  was  a  sham"  and  device  to  aid  Walker  in  covering 
up  and  concealing  his  property,  and  keeping  the  same  away 
from  his  creditors.  The  proofs  utterly  fail  to  sustain  the  alle- 
gation that  the  judgment  had  been  paid  by  Young,  or  any  one 
else,  or  that  the  sale  was  a  sham,  and  the  proofs  utterly  fail 
to  show  any  purpose  on  the  part  of  Eames  or  his  bank,  or 
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any  owner  of  this  judgment,  to  aid  Walker  in  covering  up  or 
concealing  his  property,  and  keeping  the  same  away  from  his 
creditors.  The  allegations  of  actual  fraudulent  intent  on  the 
part  of  Eames,  find  no  support  in  the  proofs.  The  assignee 
in  bankruptcy  states  that  on  January  4,  1876,  when  Walker 
and  wife  made  to  Eames  the  quitclaim  deed  conveying  to  him 
all  of  Walker's  interest  in  this  land,  Eames  gave  to  Walker  a 
writing,  which  is  set  out  in  full  in  his  cross-bill,  which,  in 
argument,  he  insists  renders  the  title  of  Eames  vicious.  The 
only  charge  in  the  cross-bill  of  the  assignee  in  bankruptcy,  in 
relation  to  this  contract,  is,  that  it  reduced  to  writing,  in  part, 
the  understanding  and  agreement  between  Walker  and  Eames, 
made  in  pursuance  of  a  fraudulent  combination  and  conspir- 
acy of  Eames  and  Walker  touching  the  acquisition  of  title  to 
the  Lake  county  lands  and  to  this  private  railroad  street,  for 
the  benefit  of  Walker,  as  charged  in  the  bill, — which  charge 
was,  that  the  purpose  was  to  cover  the  property  against 
Walker's  creditors,  and  secretly  for  his  use.  We  have  already 
said  the  proofs  utterly  fail  to  charge  Eames  with  any  purpose 
of  this  kind,  or  with  actual  fraud,  as  charged  in  the  bill. 

It  is,  however,  strenuously  insisted,  in  argument,  that  this 
contract,  however  honestly  made,  was,  from  its  very  nature, 
a  fraud  upon  Walker's  creditors.  To  comprehend  the  mean- 
ing and  get  the  true  construction  of  this  transaction  we  must 
keep  in  mind  not  only  the  words  of  the  contract,  but  the  facts 
surrounding  the  parties  at  the  time,  and  which  must  have 
been  in  their  contemplation.  It  must  be  remembered  that 
by  the  arrangement  made  between  Eames  and  Walker,  and 
Moorehead,  at  the  sale  of  the  Lake  county  land  to  Moorehead, 
on  July  3,  1875,  for  $157,900,  and  interest,  it  Was  agreed 
that  the  payment  of  the  Moorehead  notes  should  operate  as  a 
satisfaction  of  all  of  Walker's  remaining  indebtedness  to  the 
bank, — which,  as  we  have  seen,  amounted  to  about  $60,000, 
— and  that  all  moneys  realized  in  the  meantime  by  Eames, 
for  his  bank,  from  collections  upon  these  debts  of  Walker  to 
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the  bank,  should  operate  as  credits  on  Moorehead's  paper. 
Walker,  although  without  money,  was  the  owner  of  a  vast 
amount  of  property,  still  heavily  incumbered,  and  still  hoped 
to  be  able  to  make  his  property  pay  all  his  debts  and  leave 
to  him  a  surplus,  and  so  he  had  a  deep  interest  in  bringing 
about  the  full  payment  of  the  Moorehead  notes,  so  that  the 
sum  of  some  $60,000  of  his  remaining  indebtedness  should 
thereby  be  cancelled.  He  had  a  lawful  right,  for  this  purpose, 
to  apply  any  property  or  property  interest  under  his  control 
to  the  accomplishment  of  this  laudable  end.  The  first  install- 
ment on  this  Moorehead  paper,  amounting  to  about  $59,000, 
.principal  and  interest,  had  fallen  due  January  3,  1876,  and 
had  not  been  paid  by  Moorehead,  and  Eames  contemplated 
proceedings  to  foreclose  the  trust  deed  upon  the  Lake  county 
land.  Walker  hoped  that  if  these  proceedings  could  be  de- 
layed, Moorehead  would  be  able  to  pay  his  notes,  and  that  he 
(Walker)  could,  by  arrangements  for  private  sales  of  parts  of 
the  Lake  county  land,  aid  Moorehead  to  make  the  necessary 
payments.  Eames  wanted  all  the  additional  security  he  could 
get,  to  render  more  probable  the  payment  of  the  Moorehead 
notes.  All  these  purposes  were  lawful.  To  that  end,  Eames 
had  already  caused  the  execution  on  the  Manning  judgment 
to  be  levied  upon  this  private  railroad  street,  and  the  bill 
of  Manning,  against  Walker  and  others,  was  pending,  under 
which  (whether  wisely  or  not)  priority  was  sought  for  this 
judgment  over  all  older  judgments,  with  the  view  of  acquiring 
satisfaction  of  that  judgment  out  of  this  railroad  street,  and 
with  the  expectation  that  a  complete  title  to  that  property 
might  be  obtained.  Walker,  as  one  of  the  defendants,  had 
been  delaying  tne  proceedings  under  the  Manning  bill,  and 
Eames,  by  this  time,  had  been  advised  that  nothing  could  be 
attained  by  that  bill  as  against  older  judgments,  the  owners 
of  which  had  not  been  made  parties.  He  knew  there  were 
prior  liens  of  record,  in  the  shape  of  mortgages  and  trust  deeds, 
and  in  the  shape  of  prior  judgments,  and  that  the  Kawson 
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judgment  was  the  oldest,  and  he  believed  that  a  title  under 
that  judgment  would  be  the  safest,  and  would  be  complete, 
save  as  to  dower  of  Walker's  wife.  Under  these  circumstances 
the  transaction  of  January  4,  1876,  was  enacted.  In  these 
lights  let  us  examine  it,  and  see  what  was  its  true  character. 
Walker  conveyed  his  interest  in  the  land,  and  his  wife  re- 
leased her  dower.  This  interest  of  Walker  was  merely  his 
right  of  redemption  from  prior  mortgages,  and  even  that  right 
of  redemption  was  subject  to  the  prior  lien  of  judgments  of 
record,  aggregating  a  sum  greatly  in  excess  of  the  value  of 
the  land  if  entirely  free  from  incumbrance.  This  convey- 
ance could  not  be  a  fraud  against  creditors  with  prior  liens, 
for  it  was  subject  to  such  liens,  and  could  not  impair  them. 
It  was  a  conveyance  Walker  had  a  lawful  and  honest  right  to 
make  as  against  debtors  without  liens,  if  made  for  an  honest 
purpose,  and  upon  valuable  consideration.  The  debts  which 
Eames  controlled  were  valid  and  honest  debts.  Walker  had 
a  right  lawfully  to  pay  them  with  any  property  he  held,  or 
with  his  own  money,  if  he  had  any,  in  preference  to  any 
other  creditors  having  no  liens  upon  such  property  or  money. 
His  doing  so  would  not  be  dishonest.  It  is  not  essential  to 
the  honesty  of  a  debtor,  though  overwhelmed  with  debt,  that 
he  shall  be  impartial  as  between  his  creditors,  and  not  prefer 
one  over  another.  What,  then,  is  the  true  meaning  of  this 
transaction?  Walker  and  wife  convey  his  interest  in  this 
land,  with  the  wife's  dower  right,  for  the  consideration  that 
its  value  shall  be  credited  upon  these  Moorehead  notes,  with 
a  view  to  aid  in  their  ultimate  payment,  by  which  payment, 
when  accomplished,  Walker's  debts  to  this  bank  should  be 
cancelled.  The  conveyance  was  absolute  and  indefeasible, 
but  the  amount  of  the  credit  remained  to  be  ascertained  by 
future  contingencies,  as  stated  in  the  paper;  but  in  any 
event,  the  real  value  acquired  by  that  deed  was  to  be  cred- 
ited upon  the  Moorehead  notes.  This  was  the  main  con- 
tract.    Ancillary  to  this  main  contract  are  other  provisions 
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in  this  contract.  By  these,  Walker  undertook  to  do  all  he 
could  to  perfect  the  title  to  this  land  in  Eames,  by  bringing 
about  judicial  sales,  or  by  bringing  about  the  foreclosure  of 
mortgages  or  deeds  of  trust,  or  by  procuring  the  release  of 
this  land  from  prior  incumbrances,  whether  by  mortgage, 
trust  deed  or  judgments,  or  in  any  other  mode.  It  was  to 
his  interest  to  do  this  without  any  contract,  for  it  would  swell 
the  credit  to  be  made  on  the  Moorehead  notes.  He  particu- 
larly undertook  that  within  ninety  days  (that  is,  by  April  3, 
1876,)  the  Rawson  judgment  should  be  secured,  by  transfer 
or  otherwise,  to  Eames ;  and  that  within  six  months  (that 
is,  by  July  4,  1876,)  this  land  should  be  cleared  from  the 
Stewart  mortgage,  by  sale,  foreclosure  or  release ;  and  that 
within  one  year  this  land  should  be  freed  from  the  lien  of  the 
Price  and  Shelby  mortgages.  Eames  agreed  that  if  Walker 
should  comply  with  these  undertakings,  he  would  give  stay 
or  delay  on  the  Moorehead  paper;  but  if  Walker  failed  to 
accomplish  these  things,  Eames  was  at  liberty  to  proceed 
under  the  Moorehead  deed  of  trust  to  Keep. 

As  already  suggested,  there  was  nothing  unlawful  or  neces- 
sarily fraudulent  in  the  making  of  the  deed  to  Eames,  and 
in  his  agreeing  to  credit  its  value  on  the  Moorehead  paper. 
It  is  plain  no  law  forbade  Walker  from  procuring  a  release  of 
this  property  from  the  Stewart,  Price  and  Shelby  mortgages, 
by  payment,  or  by  any  other  honest  means,  or  from  inducing 
the  holders  to  foreclose  upon  the  property  subject  thereto. 
If  there  be  any  vice  in  any  of  Walker's  undertakings  in  that 
paper,  it  is  that  provision  which  relates  to  the  Rawson  judg- 
ment. By  April  3,  1876,  he  undertook  or  promised  that  the 
Rawson  judgment  should  be  secured,  by  transfer  or  otherwise, 
to  Eames.  It  is  assumed  by  appellees  that  this  means  that 
Walker,  with  his  own  money,  would  pay  this  judgment,  and 
instead  of  having  satisfaction  entered  he  would  cause  it  to 
be  transferred  to  Eames  as  a  valid  judgment,  so  that  Eames, 
through  a  sale  on  that  judgment,  though  a  nullity,  could 
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acquire  an  apparent  paramount  title  to  this  property.  Do  the 
words,  by  necessary  implication,  convey  that  meaning?  May 
they  not  reasonably  be  construed  to  mean  that  Walker  should, 
by  some  lawful  means  other  than  paying  off  the  judgment, 
induce  Rawson  to  transfer  the  same  to  Eames,  or  otherwise 
give  Eames  the  control  of  proceedings  under  that  judgment, 
so  that  the  land  in  question  should  be  sold  under  that  judg- 
ment, and  thereby  Rawson  should  get  his  money  in  satis- 
faction of  the  judgment,  and  Eames,  as  a  purchaser  at  the 
sale,  might  get  a  paramount  title  to  the  land  ?  The  nature 
of  Walker's  title  and  right  to  this  railroad  street  was  at  least 
peculiar,  and  it  may  be  that  Walker  knew  that  Rawson  did 
not  wish  to  purchase  the  same  on  his  judgment,  and  that 
Walker  thought  that  by  letting  Rawson  know  that  Eames 
desired  to  perfect  a  title  thereto,  and  would  bid  the  amount 
of  the  judgment  if  he  could  have  it  transferred  to  him,  he 
could  induce  Rawson  to  transfer  the  judgment  to  Eames,  and 
wait  for  his  money  until  a  sale  of  the  land  under  the  judg- 
ment. If  this  be  the  true  meaning  of  the  words,  it  is  not 
perceived  that  there  is  anything  unlawful  or  fraudulent  in 
the  provision  as  to  the  Rawson  judgment. 

Be  this  as  it  may,  as  it  turned  out,  the  title  to  this  property, 
under  the  Lee  judgment,  does  not  depend  upon  that  contract, 
and  is  entirely  independent  of  it.  Walker  failed  entirely  to 
perform  this  undertaking  in  that  contract,  and  came  to  Eames 
and  notified  him  that  he  was  unable  to  accomplish  any  of  his 
undertakings  in  this  regard,  and  Eames  then  undertook,  him- 
self, to  procure  title  to  this  land  under  these  prior  judgments. 
If  we  assume  that  the  undertaking  on  the  part  of  Walker, 
under  that  contract  in  relation  to  the  Rawson  judgment,  was 
unlawful  and  fraudulent,  does  it  follow  that  these  parties  could 
not  lawfully  abandon  it  ?  And  having  abandoned  that  pro- 
vision, was  Eames,  after  its  abandonment,  by  the  mere  fact 
that  he  had  made  such  a  contract,  incapacitated  by  law  from 
afterwards  adopting  lawful  means  to  acquire  older  judgments, 
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and  through  them  to  acquire  title  to  this  land,  if  he  desired 
so  to  do  ?  About  a  month  after  the  expiration  of  the  ninety 
days  in  which  Walker  was  to  secure  to  Eames  the  Eawson 
judgment,  and  after  Walker  had  avowed  his  incapacity  to  do 
any  of  the  things  which  were  to  secure  delay  in  enforcing  the 
collection  of  the  Moorehead  notes,  Eames,  on  May  2,  1876, 
bought  of  Eend  &  Co.  the  Lee  judgment,  and  proceeded  at  his 
own  expense  to  procure  title  to  this  land  under  that  judgment, 
and  did  so.  It  is  not  seen  how  the  contract  of  January  4, 
1876,  can  in  any  way  affect  the  validity  of  the  proceedings 
which  were  in  fact  had  under  the  Lee  judgment.  That  title 
being  valid,  and  resting  on  a  lien  prior  to  the  liens  of  com- 
plainants, is  paramount  to  the  claims  and  liens  of  appellees, 
and  it  was  error  in  the  circuit  court  to  set  the  same  aside. 

It  is  insisted,  however,  that  Eames  did  not  abandon  the 
provisions  of  the  contract  of  January  4,  1876,  and  it  is  asked, 
why  did  he  not  then  reconvey  the  property  to  Walker  ?  The 
answer  is  plain.  The  purpose  and  consideration  for  the 
conveyance  to  Eames  were  not  that  Walker  should  perform 
his  promise,  but  that  the  value  of  what  was  conveyed  should, 
when  ascertained,  be  applied  as  a  credit  on  the  Moorehead 
notes.  This  application  was  not  to  depend  upon  Walker  ful- 
filling his  undertakings  in  strengthening  the  title.  The  only 
thing  that  was  to  depend  upon  his  successful  performance 
of  the  executory  part  of  the  contract,  was  the  undertaking  of 
Eames  to  forbear  in  enforcing  the  payment  of  the  Moorehead 
notes.  By  that  contract  Eames  was  to  retain  what  was  con- 
veyed to  him,  whether  Walker  performed  or  not ;  and  whether 
he  performed  or  not,  the  value  of  that  conveyance  to  Eames, 
when  ascertained,  was  to  be  credited  upon  the  Moorehead 
notes.  It  was  not  ascertained,  in  fact,  until  the  sale  to  the 
railroad  company  was  made,  in  1879.  Walker  was,  in  any 
event,  to  have  eighteen  months  to  find  a  satisfactory  pur- 
chaser, and  if  a  purchaser  at  a  price  satisfactory  to  Walker 
could  be  found  in  that  time,  that  was  to  fix  the  amount 

15—113  III. 
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of  the  credit.  If  no  such  purchaser  was  found  in  eighteen 
months,  Eames  was  to  have  his  election  to  keep  the  property 
without  sale,  and  credit  its  value,  to  be  fixed  by  appraisers ; 
or  he  might  elect  to  sell  for  the  best  price  he  could  get,  and 
that  price  was  to  fix  the  amount  of  the  credit,  which  credit, 
of  course,  would  be  the  excess  of  that  price  over  the  money 
judiciously  spent  by  Eames  in  clearing  the  title.  This  would 
give  the  net  value  of  the  conveyance  by  Walker  to  Eames, 
made  January  4,  1876. 

It  is  also  contended  that  the  fact  that  Walker,  after  this 
provision  of  that  contract  is  claimed  to  have  been  abandoned, 
did,  in  fact,  cooperate  with  Eames  in  his  efforts  to  perfect 
title  in  Eames,  although  not  by  the  purchase  of  any  of  the 
judgments  with  his  (Walker's)  money,  shows  that  this  part 
of  the  contract  was  not  abandoned.  It  is  not  perceived  that 
any  such  inference  should  be  drawn.  Walker  had  the  lawful 
right,  by  his  advice  to  and  negotiations  for  Eames,  to  aid  him 
in  accomplishing  this  end,  if  the  end  was  one  Eames  had  the 
lawful  right  to  seek.  Besides,  Walker,  aside  from  his  promise 
to  procure  the  transfer  to  Eames  of  the  Rawson  judgment, 
had  an  interest  prompting  him,  very  properly,  to  desire  suc- 
cess to  Eames,  so  that  by  the  payment  of  the  Moorehead  notes 
his  $60,000  indebtedness  would  be  cancelled. 

It  is,  however,  strenuously  insisted  in  argument,  that  this 
contract  of  January  4,  1876,  rendered  the  deed  of  that  date 
a  mere  mortgage,  and  that  the  assignee  therefore  has  a  right 
to  redeem  this  railroad  strip  from  the  same.  He  does  not 
ask,  in  his  bill,  to  redeem,  and  unless  the  law  is  such  that  the 
parties  were  incapable  of  making  the  conveyance  absolute, 
this  position  is  not  tenable.  By  the  terms  of  that  agreement 
it  was  clearly  the  intention  to  give  an  absolute  title,  from 
which  there  was  to  be  no  redemption.  The  intention  of  the 
parties  clearly  was  that  the  title  conveyed  should,  in  any 
and  every  event,  remain  in  Eames  and  his  heirs  and  assigns 
forever,  and  that  the  value  of  the  matter  conveyed  was  to  be 
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credited  on  the  Moorehead  notes,  and  that  value  should  be 
the  net  excess  of  the  proceeds  of  the  sale  of  the  property  over 
and  above  all  cost  to  Eames  in  perfecting  the  title.  This  net 
value  is  shown,  by  the  proofs,  to  have  been  about  $67,000. 
Had  this  been  a  bill  seeking  to  have  the  value  of  this  prop- 
erty, as  shown  by  its  sale,  credited  upon  the  Moorehead  notes, 
and  thus  to  show  that  the  Moorehead  notes  were  fully  paid, 
and  hence  the  claims  of  the  bank  against  Walker  satisfied, 
another  and  different  question  would  have  been  presented. 
But  no  such  relief  was  sought  in  the  bill,  and  plainly  no  such 
relief  could  have  been  granted  on  the  facts.  The  balance 
due  upon  the  Moorehead  notes  at  the  time  of  the  sale  to  the 
railroad  company,  by  the  accumulation  of  interest, —  after 
deducting  the  $100,000  credited  for  the  sale  under  the  Moore- 
head deed  of  trust, — was  about  $89,874,  while  the  value  of 
the  estate  conveyed  by  the  deed  of  Walker  of  January  4, 
1876,  to  Eames,  as  ascertained  by  the  sale  by  Eames  to 
the  railroad  company,  was  only  about  $67,000,  which  would 
still  leave  a  balance  due  on  the  Moorehead  notes  of  about 
$22,874. 

We  find  nothing  in  the  contract  of  January  4,  1876,  or  in 
any  other  matter  in  this  record,  to  impair  the  validity  of  the 
Lee  judgment,  or  the  title  to  this  railroad  street,  acquired 
through  the  sale  thereof  upon  the  alias  execution  founded 
thereon.  As  against  the  complainants,  and  as  against  the 
assignee  in  bankruptcy,  that  title  is  paramount. 

Under  the  view  presented  here,  it  is  unnecessary  to  discuss 
in  detail  the  merits  of  the  title  acquired  by  Eames  under  the 
sheriff's  deed,  founded  upon  the  sale  under  the  Moffat  judg- 
ment. It  may  not  be  amiss,  however,  to  say  we  find  no  good 
cause  to  set  that  aside. 

Some  technical  objections  are  urged  against  the  title  under 
the  Eawson  and  Moffat  judgments,  relating  to  the  mode  of 
advertising,  and,  perhaps,  in  other  respects.  Such  techni- 
calities can  not  prevail  in  a  court  of  equity,  where  no  injury 
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seems  to  have  been  done  to  the  rights  of  any  one,  and  where 

the  proceedings  were  had  in  good  faith. 

The  judgment  of  the  Appellate  Court  in  these  two  appeals, 

affirming  the  decree  of  the  circuit  court,  is  therefore  reversed, 

and  the  causes  remanded  to  that  court,  with  directions  to 

reverse  the  decree  of  the  circuit  court  and  remand  the  causes 

to  the  circuit  court,  with  directions  to  dismiss  the  cross-bill 

of  Jenkins,  assignee,  etc.,  and  also  the  bill  of  the  original 

complainants,  for  want  of  equity. 

Judgment  reversed. 

Mr.  Justice  Sheldon  does  not  concur  in  the  view  that  the 
deed  and  agreement  of  January  4,  1876,  were  not  fraudulent 
and  void  as  to  creditors. 

Scholpield,  Ch.  J.,  and  Mulkey,  J.,  dissenting. 


J.  Irving  Pearce 

v. 

Ira  Foote. 

Filed  at  Ottawa  February  7,  1885. 

1.  Gambling   contracts  —  dealing  in  options.     Section  130  of  the 

Criminal  Code  declares:  "Whoever  contracts  to  have  or  to  give  to  himself 
or  another  the  option  to  sell  or  buy  at  a  future  time  any  grain  or  other  com- 
modity," shall  be  subject  to  a  fine  or  imprisonment,  and  "all  contracts  made 
in  violation  of  this  section  shall  be  considered  gambling  contracts,  and  shall 
be  void." 

2.  Same — what  is  an  "option."  An  "option"  is  what  are  called,  in  the 
language  of  the  dealers,  "puts"  and  "calls."  A  "put"  is  defined  to  be  the 
"privilege  of  delivering  or  not  delivering"  the  thing  sold,  and  a  "call"  is  de- 
fined to  be  the  "privilege  of  calling  for  or  not  calling  for"  the  thing  bought. 
"Optional  contracts,"  in  this  sense,  are  usually  settled  by  adjusting  market 
values,  as  the  party  having  the  "option"  may  elect.  It  is  simply  a  mode 
adopted  for  speculating  in  differences  in  market  values  of  grain  or  other  com- 
modities.    It  is  in  this  sense  the  term  "option"  is  used  in  the  statute. 
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3.  Same — what  constitutes  a  gambling  contract.  In  this  case  a  person 
entered  into  a  contract  with  a  broker  by  which  the  latter  was  to  take  options, 
in"  his  own  name,  and  if  there  were  profits  the  broker  was  to  pay  them  to  the 
other  contracting  party;  if  losses,  the  latter  was  to  pay  them, — the  broker  to 
receive  a  commission  for  his  services.  No  property  was  to  be  bought  or  sold. 
The  trade  was  to  be  in  differences  and  in  options  alone,  and  to  settle  upon 
profit  and  loss  upon  the  fluctuations  of  the  market, — guessing  or  betting  on  it. 
This  was  held  to  be  a  gambling  contract,  and  within  the  inhibition  of  the 
statute. 

4.  Same — what  contracts  connected  with  a  gambling  transaction  are 
within  the  statute.  Section  131  of  the  Criminal  Code  declares  void  all  prom- 
issory notes,  bills,  or  other  securities  made,  or  given,  or  executed,  where  any 
part  of  the  consideration  thereof  is  money  or  any  valuable  thing  won  by  wager 
upon  any  unknown  or  contingent  event  whatever,  or  made,  or  given,  or  exe- 
cuted, for  reimbursing  any  money  knowingly  lost  or  advanced,  at  the  time 
and  place  of  such  bet,  to  any  person  so  betting. 

5.  So  where  a  person  met  with  losses  under  an  "optional  contract,"  and  in 
adjusting  such  losses,  transferred  to  his  broker  through  whom  and  in  whose 
name  the  deal  was  made,  certain  promissory  notes  which  he  held,  with  his 
guaranty  thereon,  it  was  held,  the  assignment  and  guaranty  of  the  notes  were 
void,  not  only  in  the  hands  of  the  immediate  assignee,  but  also  in  the  hands 
of  another  to  whom  the  latter  might  transfer  the  notes  without  value,  as,  in 
the  case  of  an  assignment  for  the  benefit  of  creditors. 

6.  Same — recovering  back  money,  etc.,  paid  in  a  gambling  transaction — 
who  regarded  as  the  "winner,"  in  dealing  in  "options."  Section  132  of  the 
Criminal  Code  gives  a  remedy  to  recover  back  from  the  "winner"  in  a  gambling 
transaction  any  money  or  property  paid  to  him  on  account  of  such  transaction. 

7.  In  a  suit  brought  to  recover  the  value  of  a  promissory  note  alleged  to 
have  been  delivered  in  payment  of  losses  in  a  gambling  transaction,  it  ap- 
peared that  the  plaintiff  had  entered  into  an  "optional  contract"  with  a  broker, 
the  latter  to  take  "options"  for  account  of  the  plaintiff,  but  in  his  own  name, 
and  in  case  there  were  losses,  the  plaintiff  was  to  pay  them,  and  if  there  were 
profits,  he  was  to  have  the  benefit  of  them,  the  broker  to  have  a  commission 
in  either  event.  Losses  having  resulted,  in  adjusting  the  differences,  the 
plaintiff  transferred  the  note,  which  he  held,  to  the  broker,  in  payment.  It 
was  held,  the  broker  was  a  "winner,"  within  the  statute,  and  the  action 
would  lie. 

8.  The  broker  could  not  be  regarded  as  the  "agent"  of  the  plaintiff  in  a 
transaction  of  that  character,  in  any  such  sense  as  would  exonerate  him  from 
the  statutory  liability  to  refund  that  which  he  had  received.  There  is  and 
can  be  no  such  thing  as  "agency"  in  the  doing  of  any  unlawful  act. 

9.  Or,  giving  the  contract  the  construction  that  the  plaintiff  should  reim- 
burse the  broker  for  any  losses  he  might  sustain  in  optional  or  gambling 
contracts  on  the  board  of  trade,  in  consideration  that  if  any  gains  should  be 
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made  in  such  dealing,  the  broker  would  pay  the  same  to  the  plaintiff,  and  the 
plaintiff  would  pay  him  a  commission  for  his  services, — still  the  transaction 
would  be  a  mere  wager,  and  within  the  statute  which  gives  a  remedy  to  recover 
back  money  paid  thereon. 

10.  Same  —  to  whom  the  statutory  liability  will  attach,  and  in  what 
capacity.  The  note  which  was  received  by  the  broker,  in  this  case,  on  the 
settlement  of  the  differences  in  the  option  deal,  was  included  in  an  assign- 
ment by  him  to  another  for  the  benefit  of  creditors.  Demand  was  made  upon 
such  assignee  by  the  owner  who  had  transferred  the  note  to  the  broker,  for 
its  surrender,  which  was  refused.  The  suit  by  the  loser  to  recover  back  his 
note,  or  its  value,  was  brought  against  this  last  holder,  the  assignee  for  the 
benefit  of  creditors,  not  in  his  representative  character  as  such  assignee,  but 
as  an  individual.  The  action  was  well  brought,  and  it  was  proper  that  judg- 
ment be  entered  accordingly. 

11.  Same — as  to  the  rule  of  construction  of  the  statute.  Although  the 
statute  prohibiting  the  dealing  in  options  is  highly  penal  in  its  character,  there 
is  no  warrant  for  construing  it  with  any  unreasonable  strictness.  It  ought 
rather  to  have  a  just,  if  not  liberal,  construction,  to  the  end  the  legislative 
intention  may  be  accomplished, — to  prohibit  all  dealings  in  options  in  grain 
or  any  other  commodities. 

12.  Pleading — declaration  in  trover  to  recover  back  the  value  of  prop- 
erty  won  under  a  gambling  contract.  In  trover  to  recover  for  property 
delivered  in  payment  of  losses  under  a  gambling  contract,  it  was  objected, 
on  error,  that  the  declaration  did  not  contain  the  words,  "whereby  an  action 
hath  accrued  to  the  plaintiff  according  to  the  form  of  this  act. "  The  declar- 
ation was  in  the  usual  form  in  trover,  and  was  held  to  be  sufficient  in  law  to 
support  a  judgment  in  trover,  although  the  action  was  really  brought  under 
the  statute. 

13.  Same — defective  pleading  cured  after  verdict.  But  if  the  declaration 
were  insufficient  by  reason  of  not  being  framed  under  the  statute,  the  objec- 
tion comes  too  late  after  verdict,  as  the  supposed  defect  could  have  been 
reached  by  special  demurrer. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

This  suit  was  brought  in  trover  by  Ira  Foote,  in  the  circuit 
court  of  Cook  county,  against  J.  Irving  Pearce,  to  recover  the 
value  of  a  promissory  note  for  the  sum  of  $5000,  made  by  the 
trustees  of  the  estate  of  Ira  Couch,  deceased,  and  payable  to 
the  order  of  Ira  Foote,  which  note  was  assigned  by  the  payee 
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to  S.  G.  Hooker  &  Co.,  and  by  indorsement  thereon  the  payee 
guaranteed  the  payment  of  the  note  at  maturity.  To  the 
declaration,  which  is  in  the  usual  form  in  trover,  defendant 
pleaded  not  guilty,  and  on  the  trial  before  the  court,  without 
a  jury,  the  court  found  the  issues  for  plaintiff,  and  assessed 
his  damages  at  $7265,  being  the  full  amount  of  the  principal 
of  the  note,  and  interest  to  the  date  of  the  judgment,  and 
entered  judgment  accordingly.  Defendant  excepted  to  the 
finding  and  judgment  of  the  court.  At  the  same  term  of 
court  defendant  entered,  among  other  motions,  one  to  vacate 
the  judgment  entered,  and  grant  him  a  new  trial,  which 
motion  was  supported  by  .affidavit  as  to  newly  discovered  evi- 
dence, but  the  motion  was  overruled,  and  to  that  ruling  of 
the  court  defendant  also  excepted.  The  judgment  so  entered 
against  defendant  was  afterwards,  on  his  appeal,  affirmed  in 
the  Appellate  Court  for  the  First  District,  and  he  brings  the 
case  to  this  court  on  his  further  appeal. 

Messrs.  Dent  &  Black,  and  Messrs.  Lyman  &  Jackson,  for 
the  appellant: 

The  parties  having  been  in  pari  delicto,  at  common  law 
there  can  be  no  recovery.  Broom's  Legal  Maxims,  *692; 
Dixon  v.  Olmstead,  9  Vt.  310  ;  McBlair  v.  Gibbs,  17  How.  232  ; 
Worcester  v.  Eaton,  11  Mass.  368;  McCidlum  v.  Gourley,  8 
Johns.  147;  Foote  v.  Emerson,  10  Yt.  338;  Lubbock  v.  Potts, 
7  East,  449 ;  2  Parsons  on  Contracts,  747 ;  Best  v.  Strong, 
2  Wend.  325 ;  Tennant  v.  Elliott,  1  B.  &  P.  2 ;  Howson  v. 
Hancock,  8  T.  B.  575  ;  Pepper  v.  Haight,  2  Barb.  429  ;  Brothers 
v.  Potter,  46  Vt.  402  ;  Evans  v.  City  of  Trenton,  24  N.  J.  764; 
Yates  v.  Foote,  12  Johns.  1 ;  Buckman  v.  Bryan,  3  Denio,  340 ; 
Peck  v.  Briggs,  id.  107. 

Section  132  of  the  Criminal  Code  has  not  changed  the  rule 
in  this  case.  It  authorizes  a  recovery  only  from  the  winner. 
Hooker  &  Co.  were  not  winners,  if  this  should  be  held  a  gamb- 
ling transaction. 
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As  to  the  rulings  on  options,  reference  is  made  to  Pixley 
v.  Boynton,  79  111.  351 ;  Wolcott  v.  Heath,  78  id.  433 ;  Logan 
v.  Mustek,  81  id.  414;  Sawyer  v.  Taggart,  14  Bush,  727; 
Lehman  Bros.  v.  Strassberger,  2  Woods'  C.  C.  554;  Hibble- 
white  v.  McMorine,  5  M.  &  W.  462 ;  Clarke  v.  Foss,  7  Biss. 
540.  See,  also,  upon  this  subject,  Rumsey  v.  Berry,  65  Maine, 
570 ;  Smith  v.  Bouvier,  70  Pa.  St.  375 ;  Petrie  v.  Hannay, 
3  T.  B.  418;  Owen  v.  Davis,  1  Bailey,  315;  Porter  v.  Veits, 
1  Biss.  177;  Knight  v.  Fitch,  80  E.  C.  L.  566;  Rosewarne  v. 
j?«tfin£,  109  id.  316;  Gilbert  v.  Gaidar,  10  C.  C.  In.  340; 
Black  v.  Ferdiman,  11  C.  L.  N.  99. 

Mr.  Emery  A.  Storrs,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  is  one  of  more  than  usual  importance,  on  ac- 
count of  the  sum  involved,  which  is  quite  considerable,  and 
on  account  of  the  principles  involved  in  the  decision.  There 
can  be  no  controversy  in  this  court  concerning  the  facts. 
They  must  be  regarded  as  having  been  settled  by  the  finding 
and  judgment  of  the  trial  and  Appellate  courts.  This  much  is 
frankly  conceded  by  counsel,  and  the  position  is  taken,  if  the 
case  shall  now  be  considered  as  on  a  demurrer  to  evidence, — 
that  is,  conceding  the  truth  of  all  the  evidence  tends  to  estab- 
lish in  favor  of  plaintiff, — the  facts  do  not  establish,  in  law, 
a  right  to  recover.  The  defendant  does  not  claim  he  is  an 
assignee  of  the  note  for  value.  It  came  to  him  from  Hooker 
&  Co.,  to  whom  it  had  been  assigned  by  plaintiff,  among  the 
assets  of  that  firm  that  were  assigned  to  him  for  the  benefit 
of  their  creditors.  It  is  plain  the  defendant  stands  in  the 
shoes  of  his  assignors,  and  in  the  further  consideration  of 
the  case  it  will  be  most  convenient  to  treat  it  as  though  the 
action  had  been  brought  against  Hooker  &  Co.  The  case 
naturally  falls  into  two  parts :  First,  is  the  contract  which 
has  been  found  by  the  trial  court  to  exist  between  plaintiff 


Pearce  v.  Foote.  233 


Opinion  of  the  Court. 


and  Hooker  &  Co.  a  "gambling  contract,"  as  those  terms  are 
used  in  the  statute,  and  hence  void ;  and  second,  if  the  con- 
tract shall  be  held  to  be  obnoxious  to  the  statute,  since  plain- 
tiff has  delivered  the  note  under  that  contract,  can  he,  under 
the  statute,  recover  its  value  from  Hooker  &  Co.,  or,  what  is 
the  same  thing,  from  their  assignee  ?  At  the  outset  this  court 
disclaims  any  right  to  review  controverted  questions  of  fact. 
The  issues  having  been  found  for  plaintiff  by  the  lower  court, 
it  will  be  understood  that  all  the  facts  the  evidence  tends  to 
establish  in  his  favor  will,  as  upon  a  demurrer  to  evidence, 
be  held  to  have  been  so  found  for  him. 

Looking  into  the  evidence  to  ascertain  that  which  it  tends 
to  prove,  it  is  seen  what  the  contract  is  or  was  between 
plaintiff  and  Hooker  &  Co.,  out  of  which  the  present  litigation 
ultimately  sprang.  As  respects  the  original  contract  between 
plaintiff  and  Hooker  &  Co.,  Mr.  S.  G.  Hooker,  a  member  of 
the  firm,  testified  that  plaintiff  said  to  him :  "I  don't  want 
to  pay  for  any  property.  I  want  to  trade  in  options  exclu- 
sively. I  don't  want  to  pay  for  any  cash  grain. "  To  which 
witness  replied :  "You  shall  not.  I  will  trade  with  you  in 
differences. "  And  again,  that  plaintiff  further  said  to  him : 
"I  don't  ever  want  to  pay  for  any  more  property.  I  don't 
want  to  carry  any  more  property  on  the  board  of  trade.  I 
want  to  trade  exclusively  in  differences  in  options, — betting 
on  the  market."  To  which  witness  answered:  "I  agreed  to 
do  just  exactly  that  thing  for  him."  On  being  asked,  "What 
thing,"  the  witness  said,  "To  trade  in  differences  and  in 
options,  and  to  settle  upon  profit  and  loss  upon  the  fluctua- 
tions of  the  market, — guessing  or  betting  on  it."  Plaintiff 
states  the  contract  substantially  in  the  same  way.  He  says  : 
"I  told  him  (Hooker)  I  didn't  want  to  buy  any  grain,  no  lard, 
no  pork,  or  any  thing  of  the  kind.  He  said  he  could  make 
money  in  speculation, — for  instance,  buy  for  this  month  for 
delivery  next  month,  then  settle  on  differences.  If  there  was 
a  loss,  I  had  to  pay  it ;  and  if  there  was  a  gain,  he  would  pay 
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it  to  me."  The  plaintiff  further  says  neither  Mr.  Hooker  nor 
Mr.  Lincoln  had  any  authority  from  him  to  deal  in  any  other 
way  except  to  settle  on  differences.  Hooker  says  the  con- 
tract he  made  with  plaintiff  was  made  on  behalf  of  his  firm, 
of  which  he  was  the  head,  and  within  five  or  six  days  after 
the  making  of  it  he  informed  Mr.  Lincoln,  his  partner,  of  the 
arrangement  he  had  made  with  plaintiff.  It  is  due,  however, 
to  Mr.  Lincoln,  to  say  that  he  denies  all  knowledge  on  his 
part  that  the  firm  had  contracted  to  deal  in  options  with 
plaintiff,  but  it  is  freely  and  fully  admitted  by  Hooker  the 
contract  was  made  with  the  firm,  and  the  trial  court  must 
have  found  such  was  the  contract,  and  that  finding  is,  of 
course,  conclusive  on  this  court. 

It  is  plain  that  under  the  contract  between  plaintiff  and 
the  firm  of  Hooker  &  Co.,  it  was  not  in  the  contemplation  of 
the  parties  any  actual  purchases  or  sales  of  grain  or  other 
commodities  should  be  made  for  plaintiff,  or  on  his  behalf. 
Indeed,  it  was  expressly  agreed  none  should  be  made.  All 
the  speculating  that  was  to  be  done  was  to  be  in  differences 
in  options, — or,  as  the  parties  termed  it,  "betting  on  the 
market."  Of  course  it  was  expected  by  the  parties  that  such 
purchases  and  sales  of  grain  or  other  commodities  that  should 
be  made,  were  to  be  made  on  the  board  of  trade.  As  was 
said  by  this  court  in  Pixley  v.  Boynton,  79  111.  351,  the  true 
idea  of  an  option  is  what  are  called,  in  the  peculiar  language 
of  the  dealers,  "puts"  and  "calls."  A  "put"  is  defined  to  be 
the  "privilege  of  delivering  or  not  delivering"  the  thing  sold, 
and  a  "call"  is  defined  to  be  the  "privilege  of  calling  for  or 
not  calling  for"  the  thing  bought.  "Optional  contracts,"  in 
this  sense,  are  usually  settled  by  adjusting  market  values,  as 
the  party  having  the  "option"  may  elect.  It  is  simply  a  mode 
adopted  for  speculating  in  differences  in  market  values  of 
grain  or  other  commodities.  It  must  have  been  in  this  sense 
the  term  "option"  is  used  in  the  statute.  Such  a  contract  is 
obviously  fictitious,  having  none  of  the  elements  of  good  faith, 
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as  in  a  contract  where  both  parties  are  bound,  and  is  denned 
by  statute  as  a  "gambling  contract."  Fictitious  purchases 
or  sales,  such  as  were  in  the  contemplation  of  the  parties, 
were  as  nothing,  and  it  is  a  matter  of  no  consequence  where  it 
is  pretended  they  were  made, — whether  on  the  board  of  trade 
or  elsewhere.  It  would  have  been  quite  as  well,  and  would 
have  conformed  as  nearly  to  the  contract  of  Hooker  &  Co., 
had  they  simply  entered  upon  their  books  they  had  made 
such  purchases  or  sales  on  behalf  of  plaintiff,  without  going 
upon  the  board  of  trade,  and  claiming  they  had  made  such 
purchases  and  sales,  and  on  returning  made  such  entries. 
"Betting  on  the  market"  could  be  done  just  as  well  in  that  way 
as  in  any  other.  It  needs  no  illustration  to  make  it  apparent 
the  contract  between  plaintiff  and  Hooker  &  Co.,  as  the  trial 
court  must  have  found  it  from  the  evidence,  comes  exactly 
within  the  meaning  of  section  130  of  the  Criminal  Code,  that 
declares  :  "Whoever  contracts  to  have  or  to  give  to  himself  or 
another  the  option  to  sell  or  buy  at  a  future  time  any  grain 
or  other  commodity,"  shall  be  subject  to  a  fine  or  imprison- 
ment, and  "all  contracts  made  in  violation  of  this  section 
shall  be  considered  gambling  contracts,  and  shall  be  void." 
It  is  seen  this  statute  forbids  any  one  to  contract  to  have,  or 
to  give  to  himself,  or  to  contract  to  give  to  another,  the  privi- 
lege to  deal  in  options.  That  is  precisely  what  Hooker  &  Co. 
did.  They  contracted  to  give  to  plaintiff  the  privilege  to  deal 
in  options  and  settle  with  them  upon  differences,  as  indicated 
or  determined  by  the  fluctuations  of  the  market.  That  is 
one  of  the  offences  against  which  the  statute  is  leveled.  Of 
course  the  party  who  contracts  to  have  the  option  is  equally 
guilty  with  the  party  who  contracts  to  give  it.  It  is  wholly  im- 
material whether  plaintiff  knew  "optional  contracts,"  such  as 
his  agreement  with  Hooker  &  Co.  contemplated,  were  defined 
by  statute  to  be  "gambling  contracts."  His  ignorance  of  the 
statute  in  that  respect  did  not  change  the  character  of  the 
contract.     Undoubtedly,  under  the  contract  between  the  par- 
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ties,  Hooker  &  Co.  may  have  made  fictitious  contracts  with 
persons,  unknown  to  plaintiff,  on  the  board  of  trade,  nomi- 
nally, at  least,  on  behalf  of  plaintiff,  for  the  purchase  or  sale 
of  grain,  and  may  be  other  commodities,  which  were  settled  by 
differences  in  market  values,  in  which  transactions  the  losses 
greatly  exceeded  the  profits.  Finally,  Hooker  &  Co.  rendered 
plaintiff  an  account  of  such  transactions,  which  included 
losses  and  commissions  claimed  to  be  due  to  them,  growing 
out  of  these  purchases  and  sales,  amounting  to  a  large  sum, — 
perhaps  over  $22,000.  It  appears  that  plaintiff,  by  his  attor- 
ney in  fact,  in  settling  this  large  demand  made  against  him, 
paid  Hooker  &  Co.  $2000  in  cash,  and  assigned  to  them,  with 
his  guaranty  of  payment  written  on  the  back,  four  notes  of 
$5000  each,  made  by  the  trustees  of  the  Couch  estate  to 
plaintiff.  One  of  these  notes  passed  to  defendant,  under  the 
assignment  made  by  Hooker  &  Co.  for  the  benefit  of  their 
creditors,  and  is  the  note  in  controversy.  It  is  admitted  that 
before  this  suit  was  brought,  plaintiff  demanded  the  note  of 
defendant,  and  on  his  refusal  to  deliver  it  this  action  was 
brought  in  the  circuit  court,  and  the  recovery  was  for  its  face 
value  and  accumulated  interest.  It  is  obvious  that  under 
section  131  of  the  Criminal  Code,  which  declares  void  all 
promissory  notes,  bills,  or  other  securities  made,  or  given, 
or  executed,  where  any  part  of  the  consideration  thereof  is 
money  or  any  valuable  thing  won  by  wager  upon  any  unknown 
or  contingent  event  whatever,  or  made,  or  given,  or  executed, 
for  reimbursing  any  money  knowingly  lent  or  advanced,  at 
the  time  and  place  of  such  bet,  to  any  person  so  betting, 
the  assignment  and  guaranty  of  the  note  in  controversy  to 
Hooker  &  Co.,  under  the  circumstances  proven,  was  void,  ■ 
and  passed  no  title  whatever  to  them  or  to  their  assignee, 
the  defendant.  It  was  so  declared  by  this  court  in  Tenney  v. 
Foote,  95  111.  99. 

Assuming,  then,  as  must  be  done,  the  facts  were  correctly 
found  by  the  trial  court,  the  contract  between  plaintiff  and 
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Hooker  &  Co.  was,  in  law,  a  "gambling  contract, "  and  hence 
void,  the  question  arises  on  the  other  branch  of  the  case, 
whether  plaintiff,  either  at  common  law  or  under  the  statute 
of  this  State,  can  recover  that  which  he  paid  to  Hooker  &  Co. 
as  money  or  property  lost  in  a  gambling  transaction,  from 
defendant,  in  whose  hands  the  specific  property  is  found. 
As  the  solution  of  this  question  depends  solely  upon  the  con- 
struction that  is  to  be  given  to  the  statute  of  this  State  on 
this  subject,  no  investigation  will  be  made  as  to  what  the 
common  law  was  in  such  cases.  So  much  of  section  132  of 
the  Criminal  Code  as  has  any  application  to  the  point  being 
considered,  is  as  follows :  "Any  person  who  shall,  *  *  * 
by  any  wager  or  bet  upon  any  *  *  *  contingent  event,  lose 
to  any  person  so  *  *  *  betting,  any  sum  of  money  or  other 
valuable  thing,  (amounting  in  the  whole  to  the  sum  of  $10,) 
and  shall  pay  or  deliver  the  same,  or  any  part  thereof,  the 
person  so  losing  and  paying  or  delivering  the  same  shall  be  at 
liberty  to  sue  for  and  recover  the  goods,  money  or  other  valu- 
able thing  so  lost  and  paid  or  delivered,  or  any  part  thereof, 
or  the  full  value  of  the  same,  by  an  action  of  *  *  *  trover, 
*  *  *  from  the  winner  thereof,  with  costs,  in  any  court  of 
competent  jurisdiction."  It  is  said,  if  it  shall  be  conceded 
the  contract  between  plaintiff  and  Hooker  &  Co.  were  a  "gamb- 
ling contract,"  within  the  contemplation  of  the  statute,  this 
provision  of  section  132  does  not  apply  to  nor  does  it  author- 
ize an  action  against  Hooker  &  Co.,  for  the  simple  reason 
they  had  not  won  any  money  or  valuable  thing  from  plaintiff 
upon  any  gambling  transaction, — or,  more  tersely  stated,  the 
argument  is,  the  note  in  controversy  "was  not  paid  upon  a 
bet  or  gambling  transaction  to  the  winner  of  such  bet. "  The 
position  taken  can  hardly  be  maintained.  The  agreement,  as 
the  trial  court  was  authorized  to  find  it,  is,  that  Hooker  &  Co. 
contracted  to  give  plaintiff  the  privilege  to  deal  in  options  with 
or  through  them,  and  "if  there  was  a  loss, "  plaintiff  was  to 
pay  it  to  them,  and  "if  there  was  a  gain, "  Hooker  &  Co.  were 
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to  pay  it  to  plaintiff,  and  for  their  services  they  were  to  be 
paid  a  commission.  The  suggestion  that  Hooker  &  Co.  merely 
acted  as  the  agents  for  plaintiff  in  these  unlawful  transactions, 
may  be  rejected  at  once  as  having  nothing  in  its  support. 
There  is  and  can  be  no  such  thing  as  agency  in  the  perpe- 
tration of  crimes  or  misdemeanors,  or,  indeed,  in  the  doing 
of  any  unlawful  act.  All  persons  actively  participating  are 
principals.  Treating  all  the  parties  engaged  as  principals,  it 
is  immaterial  to  which  one  the  money  or  property  lost  was  in 
fact  paid  or  delivered, — whether  to  Hooker  &  Co.,  or  to  any  of 
the  parties  on  the  board  of  trade  with  whom  they  may  have 
made  fictitious  contracts,  and  lost, — and  paying  to  either 
principal  is,  in  law,  paying  to  the  "winner."  But  aside  from 
this  view,  the  contract  in  express  terms  provides  the  losses, 
if  any,  should  be  paid  to  Hooker  &  Co.,  and  not  to  the  person 
with  whom  they  might  have  had  "gambling  contracts"  on  the 
board  of  trade,  or  elsewhere,  and  the  money  and  note  were 
so  paid  and  delivered  to  Hooker  &  Co.,  as  the  contract  pro- 
vided should  be  done.  Plaintiff  could  not  know  with  whom 
they  may  have  had  such  transactions.  It  was  a  matter  about 
which  he  had  no  concern,  for  the  reason  he  was  obligating  to 
pay  the  losses  to  Hooker  &  Co.,  and  to  no  one  else.  So  far 
as  he  was  concerned  they  were  the  "winners"  of  his  money 
and  property.  Plaintiff  did  not,  and  could  not,  know  any 
one  else  in  the  transactions.  It  was  from  Hooker  &  Co.,  and 
nobody  else,  that  plaintiff  obtained  the  contract  to  deal  in 
options,  and  despite  all  subtle  reasoning  on  this  branch  of 
the  case,  it  is  apparent  Hooker  &  Co.  are  the  actual  "winners" 
of  plaintiff's  money  and  property,  and  he  neither  knew  nor 
cared  to  whom  they  may  have  paid  any  portion  or  all  of  that 
which  they  obtained  from  him. 

But  there  is  another  view  that  may  be  taken  that  leads 
to  the  same  conclusion, — that  is,  under  the  most  favorable 
construction  that  can  be  given  to  the  evidence  the  contract 
between  the  parties  was,  that  plaintiff  would  reimburse  Hooker 
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&  Co.  for  any  losses  they  might  sustain  in  optional  or  gamb- 
ling contracts  made  on  the  board  of  trade,  in  consideration 
that  if  any  gains  should  be  made  in  such  dealing,  Hooker  & 
Co.  would  pay  the  same  to  plaintiff,  and  that  plaintiff  would 
pay  them  a  commission  for  their  services.  Such  a  contract 
is  obviously  unlawful,  as  being  inhibited  by  statute.  (Crim. 
Code,  sec.  132.)  The  wager  in  this  case  was  upon  market 
values  within  a  given  time,  or  on  a  given  day.  What  is  a 
wager?  It  is  a  contract  by  which  two  or  more  parties  agree 
that  a  certain  sum  of  money  or  other  valuable  thing  shall  be 
paid  or  delivered  to  one  of  them  on  the  happening  of  a  cer- 
tain event.  That  is  precisely  what  was  done  in  this  case. 
The  betting  was  as  to  market  values  within  stated  periods, 
and  was  evidently  done  by  Hooker  &  Co.  with  others  whom 
they  may  have  met  on  the  board  of  trade.  It  is  not  probable 
the  parties  that  won  in  such  transactions  from  Hooker  &  Co. 
had  any  knowledge  of  plaintiff.  They  looked  alone  to  Hooker 
&  Co.  for  payment  of  their  winnings,  and  it  is  said  they  were 
paid  by  Hooker  &  Co.  Plaintiff's  contract — if  he  made  any — 
to  reimburse  Hooker  &  Co.  for  any  such  losses  paid  by  them, 
is  not  only  contrary  to  the  statute,  but  is  forbidden  by  a  sound 
public  policy,  and  is  therefore  void. 

Although  the  statutes  being  considered  are  highly  penal, 
there  is  no  warrant  for  construing  them  with  any  unreasonable 
strictness.  They  ought  rather  to  have  a  just,  if  not  liberal, 
construction,  to  the  end  the  legislative  intention  may  be  ac- 
complished,— to  prohibit  all  dealings  in  options  in  grains 
or  other  commodities.  Nothing  is  productive  of  more  mis- 
chievous results.  Considerable  fortunes  secured  by  a  life 
of  honest  industry  have  been  lost  in  a  single  venture  in 
"options."  The  evil  is  all  the  more  dangerous  from  the  fact 
it  seemingly  has  the  sanction  of  honorable  commercial  usage 
in  its  support.  It  is  a  vice  that  has  in  recent  years  grown 
to  enormous  proportions.  Legitimate  transactions  on  the 
board  of  trade  are  of  the  utmost  importance  in  commerce. 


240  Peakce  v.  Foote. 


Opinion  of  the  Court. 


Such  contracts,  whether  for  immediate  or  future  delivery, 
are  valid  in  law,  and  receive  its  sanction  and  all  the  support 
that  can  he  given  to  them.  '  It  is  only  against  unlawful 
"gambling  contracts"  the  penalties  of  the  law  are  denounced, 
and  no  subtle  finesse  of  construction  ought  to  be  adopted 
to  defeat  the  end  it  is  to  be  hoped  may  be  ultimately  ac- 
complished. 

The  point  is  made  the  declaration  is  not  framed  under  the 
statute,  and  is  not  sufficient  in  law  to  support  a  judgment  on 
the  evidence  contained  in  the  record.  The  defect  insisted 
upon  is,  it  does  not  contain  the  words,  "whereby  an  action 
hath  accrued  to  the  plaintiff  according  to  tne  form  of  this 
act."  The  declaration  is  in  the  usual  form  in  trover,  and 
was  evidently  drawn  from  approved  precedents.  It  is  suffi- 
cient in  law  to  support  a  judgment  in  trover.  But  if  it  were 
insufficient,  under  the  evidence  given,  that  objection  ought 
to  have  been  pointed  out  on  the  trial,  as  should  have  been 
done  by  special  demurrer  had  the  facts  been  stated  in  the 
declaration,  when  an  amendment  would  have  been  allowable 
instanter.  After  verdict  the  declaration  is  clearly  sufficient, 
under  the  statute  of  "Amendments  and  Jeofails,"  (sec.  6, 
div.  9,)  which  declares  no  judgment  shall  be  arrested  or  stayed 
after  verdict  for  the  want  of  any  allegation  or  averment  on 
account  of  which  omission  a  special  demurrer  could  have 
been  maintained.  It  is  now  too  late  to  insist  upon  the  objec- 
tion made,  even  if  it  might  have  been  sustained  at  the  trial 
had  it  been  made  specifically. 

It  is  also  made  an  objection  to  the  present  judgment  it  is 
rendered  against  the  defendant  individually,  whereas  he  was 
sued  as  assignee  of  Hooker  &  Co.,  and  if  any  judgment  in  this 
action  was  justifiable,  it  should  have  been  rendered  against 
defendant  in  his  representative  capacity,  and  not  otherwise. 
A  sufficient  answer  to  the  position  taken  is,  the  supposed 
fact  on  which  the  error  is  assigned  has  really  no  existence. 
Defendant  was  not  sued  in  his  representative  character,  but 
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as  an  individual,  for  his  alleged  personal  tort.  Besides  that, 
if  he  is  guilty  of  a  conversion  of  plaintiff's  property,  it  is  his 
own  wrongful  act,  and  not  that  of  his  assignors.  It  is  a  mat- 
ter of  no  consequence  the  descriptive  appellation  of  assignee 
is  affixed  to  defendant's  name.  It  does  not  indicate  he  was 
sued  otherwise  than  for  his  personal  wrongful  act.  The  suit 
was  properly  brought,  and  if  it  can  be  sustained  it  must  be 
done  against  defendant  as  an  individual,  and  not  against  him 
as  the  representative  of  his  assignors. 

As  to  the  fifth  error  assigned,  viz,  the  Appellate  Court  erred 
in  not  holding  the  circuit  court  erred  in  denying  the  motion 
for  a  new  trial,  based  upon  the  affidavits  filed  and  sworn  to 
in  the  cause,  there  is  clearly  nothing  in  it.  The  granting  of 
a  new  trial,  under  the  circumstances  disclosed  by  such  affi- 
davits, was  a  matter  resting  in  the  sound  discretion  of  the 
circuit  court,  and  it  is  only  when  this  court  is  able  to  say 
there  has  been  an  abuse  of  such  discretion,  it  will  interpose. 
After  the  fullest  and  most  careful  examination,  nothing  is 
discovered  that  would  warrant  such  interference  in  the  pres- 
ent case. 

The  judgment  of  the  Appellate  Court  must  be  affirmed, 
which  is  done. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

While  there  is  testimony  tending  to  show  that  Foote  author- 
ized Hooker  &  Co.  to  deal  in  options  for  him,  and  on  his  ac- 
count, there  is  not  one  word  of  proof  tending  to  show  that 
there  ever  was,  in  fact,  any  dealing  in  options.  The  power 
in  that  regard  was  never  exercised.  Indeed,  it  is  not  claimed 
by  counsel  for  appellee  that  any  options  were  in  fact  ever 
bought  or  sold.  This,  however,  is  not  very  material,  as  I 
concede,  and  we  all  agree,  that  the  contracts  which  were  in 
fact  made  were  merely  gambling  contracts,  and  hence  were 
unlawful,  and  could  not  be  enforced  by  law. 
16—113  III. 
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The  facts  of  the  case  as  claimed  by  appellee,  and  as  found 
by  the  Appellate  Court,  are  as  follows :     In  and  before  June, 
1876,  Hooker  &  Co.,  as  brokers  and  agents  of  Foote,  at  his 
request  made  various  time  contracts  on  the  board  of  trade 
in  their  own  names,  on  account  of  Foote,  nominally,  for  the 
purchase  or  sale  of  produce  at  a  given  price,  at  a  future  day, 
it  being  understood  at  the  time  that  no  delivery  of  the  pro- 
duce was  intended,  but  that  the  matters  were  to  be  adjusted 
by  the  payment  of  differences  between  the  contract  price  and 
the  market  price  at  the  time  named  for  delivery.     In  some 
of  these  contracts  profits  were  received,  and  in  others  losses 
were  incurred,  which  Hooker  &  Co.  paid  for  Foote.     The 
losses  exceeded  the  gains  to  such  an  extent  that  in  June  or 
July,  1876,  Hooker  &  Co.  rendered  to  Foote  their  bill  for 
moneys  thus  paid  out  for  him,  and  for  commissions,  amount- 
ing to  over  $22,000.     After  some  dispute  about  the  amount- 
of  the  commissions,  which  was  adjusted  to  Foote's  satisfac- 
tion, he  paid  the  bill,  partly  in  cash  and  partly  by  the  sale 
and  delivery  to  them  of  certain  promissory  notes,  and  on  each 
of  which  Foote  indorsed  his  guaranty  of  payment  at  maturity. 
These  notes  were  each  made  by  the  trustees  of  the  Couch 
estate,  payable  to  Foote  at  a  future  day,  and  for  the  sum 
of  $5000.     Hooker  &  Co.,  having  sold  all  these  notes  except 
one,  and  afterwards  failing  in  business,  made  a  general  assign- 
ment to  Pearce,  for  the  benefit  of  their  creditors,  of  all  their 
property  and  effects,  and  among  other  things  this  one  note 
thus  passed  to  Pearce.     Foote,  after  demand  made,  brought 
.  an  ordinary  action  of  trover  against  Pearce  for  the  value  of 
this  note.     In  other  words,  Hooker  &  Co.,  as  the  brokers  and 
agents  of  Foote,  at  his  request  and  in  his  behalf,  made  un- 
lawful wagers  on  the  boaM  of  trade,  and  suffered  losses,  and 
at  his  request  Hooker  &  Co.  paid  these  losses.     In  considera- 
tion of  this  payment  of  money  for  Foote,  and  of  the  commis- 
sions charged  by  them  for  transacting  this  unlawful  business 
for  Foote,  and  for  no  other  consideration,  Foote  sold  and 
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delivered  this  note,  and  others  of  the  same  kind,  to  Hooker 
&  Co.,  and  indorsed  on  each  of  them  his  personal  guaranty 
of  payment  at  maturity.  Hooker  &  Co.  afterwards  assigned 
this  note  to  Pearce  for  the  benefit  of  their  creditors. 

The  only  question  presented  by  this  record  is,  can  Foote, 
in  this  state  of  affairs,  because  of  the  illegality  of  the  consid- 
eration, rescind  his  action,  retract  his  transfer  and  delivery 
of  this  note  in  such  payment,  and  in  an  ordinary  common  law 
action  of  trover  recover  from  Pearce  the  value  of  this  note  ? 
I  think  he  can  not  lawfully  do  so.  Undoubtedly,  gambling 
transactions  of  this  character  are  illegal,  and  incapable  of 
enforcement  in  our  courts.  (See  Lyon  v.  Culbertson,  83  111. 
33.)  By  section  131  of  the  Criminal  Code,  all  notes  or  secu- 
rities are  declared  void  which  are  made  where  any  part  of  the 
consideration  is  any  valuable  thing  won  upon  a  wager  on  any 
unknown  or  contingent  event,  or  made  for  reimbursing  any 
money  lent  or  advanced  at  the  time  and  place  of  such  bet, 
to  any  person  so  betting.  The  bets  in  this  case  were  made 
when  the  time  contracts  were  made.  The  money  advanced 
by  Hooker  &  Co.  was  not  so  advanced  at  the  time  of  such 
bet,  but  at  a  subsequent  time.  The  case  does  not  fall  within 
the  latter  clause  of  this  section.  The  bets,  however,  were 
upon  a  contingent  and  unknown  event,  and  had  Foote  made 
and  given  his  note  to  the  winner,  promising  to  pay  to  him 
the  money  won  by  him,  such  note  would  have  been  void.  The 
bets  in  this  case  were  in  the  name  of  Hooker  &  Co.,  on  Foote's 
account,  with  the  parties  with  whom  they  professed  to  make 
these  time  contracts.  Foote  was  the  real  party  betting  with 
such  parties.  It  was  he,  and  not  Hooker  &  Co.,  who  was  to 
win  or  lose  upon  the  result.  As  it  turned  out,  the  parties  with 
whom  Hooker  &  Co.  contracted  were  the  winners,  and  Foote 
was  the  loser.  Nominally,  Hooker  &  Co.  were  losers,  but  in 
reality  Foote  was  the  loser  on  these  bets.  Surely  Hooker  &. 
Co.  were  not  winners,  even  nominally,  or  in  any  sense. 
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Were  this  an  action  by  Hooker  &  Co.  to  recover  their  de- 
mand for  advances  and  commissions,  or  upon  a  note  given  to 
them  by  Foote  for  that  consideration,  it  is  plain  they  could 
not  recover,  because  the  action  would  be  founded  upon  ille- 
gality. At  common  law,  where  a  contract  is  founded  upon  an 
illegal  consideration,  it  can  not  be  enforced  by  either  party 
by  the  aid  of  any  court,  in  case  the  parties  are  in  pari  delicto. 
"In  pari  delicto  potior  est  conditio  defendentis  et  possidentis." 
(Smith  v.  Broadley,  2  Doug.  696;  Binnington  v.  Wallis,  4 
Barn.  &  Aid.  650 ;  Cowan  v.  Milburn,  L.  E.  2  Exch.  230.) 
Another  maxim  is,  "Ex  turpi  causa  non  oritur  actio."  But 
where  contracts  founded  upon  illegal  consideration  have  been 
performed,  the  common  law  will  not  aid  either  party  to  place 
himself  in  statu  quo  by  his  rescinding  the  contract.  In  such 
case,  the  parties  being  in  pari  delicto,  the  law  leaves  them 
where  it  finds  them,  giving  aid  to  neither.  Mosher  v.  Griffin, 
51  111.  184;  Nellis  v.  Clark,  20  Wend.  24;  Goudy  v.  Gebhart, 
1  Ohio  St.  266 ;  Knoivlton  v.  Congress  Springs  Co.  57  N.  Y. 
258;  Hoover  v.  Pearce,  26  Miss.  627;  McWilliams  v.  Phillips, 
51  id.  196.  Nor  can  any  money  or  valuable  thing  which 
has  been  advanced  in  pursuance  of  such  contract,  be  recov- 
ered back,  at  common  law.  Hanson  v.  Hancock,  8  T.  E.  575  ; 
McClosky  v.  Gordon,  26  Miss.  260 ;  Bouton  v.  Bouton,  4  Eich. 
(S.  C.)  491 ;  Thomas  v.  Richland,  12  Wall.  349 ;  Setter  v. 
Alvey,  15  Kan.  157;  Adams  v.  Barrett,  5  Ga.  404;  Babcock 
v.  Thomson,  3  Pick.  446 ;  Gill  v.  Webb,  4  T.  B.  Mon.  249 ; 
Welch  v.  Cutler,  44  N.  H.  561 ;  Danforth  v.  Evans,  14  Vt. 
538;  McCullum  v.  Gourley,  8  Johns.  147;  Hudsforth  v.  Wil- 
son, 2  Dev.  (N.  G.  L.)  372.  In  fact,  no  exceptions  are  found 
to  these  rules  where  the  principles  of  the  common  law  control. 

I  can  not  appreciate,  or  recognize  as  sound,  the  suggestion 
that  there  is  and  can  be  no  such  thing  as  agency  in  the  per- 
petration of  crimes  and  misdemeanors,  or  in  the  doing  of 
unlawful  acts.  The  mere  fact  that  by  our  Criminal  Code  he 
who  has  advised  or  directed  another  to  commit  an  offence  is 
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punished  as  though  he  had  committed  the  same  in  person, 
does  not,  so  far  as  I  can  conceive,  militate  against  the  idea 
that  the  real  actor  is,  in  that  regard,  the  agent  of  the  other. 

Where  statutes  have  invaded  or  intrenched  upon  the  rules 
of  the  common  law  stated  above,  the  modification  of  these 
rules  has  always,  so  far  as  I  can  learn,  been  closely  con- 
fined by  the  courts  to  the  cases  designated  in  the  statute. 
And  so  in  Indiana,  where  a  statute  of  that  State  declared 
void  all  bonds  and  other  securities  where  any  part  of  the 
consideration  should  be  for  money  or  property  won  upon 
any  wager,  and  that  if  any  person  should  lose  and  deliver 
to  another  any  money  or  property  upon  a  wager  upon  any 
game,  the  person  so  losing  and  delivering  might  recover  the 
money  or  thing  so  lost  and  delivered,  by  action  of  debt,  it 
was  held,  in  a  case  where  two  yards  of  broadcloth  was  lost 
and  delivered,  upon  a  wager  on  the  result  of  the  presidential 
election,  that  the  loser  could  not  recover  for  the  same  against 
the  winner,  and  this  upon  the  ground  that  the  wager  in  ques- 
tion was  not  upon  a  game.  The  court  said,  in  substance,  that 
if  the  goods  had  not  been  delivered  the  winner  could  not  have 
recovered  the  same,  because  the  wager  was  unlawful ;  but 
the  goods  having  been  delivered,  although  upon  an  unlawful 
wager,  the  same  could  not  be  recovered  by  action,  unless 
it  be  so  provided  by  statute,  and  that  the  case  did  not  fall 
within  the  statute  in  that  regard,  because  the  wager  was 
not  upon  any  game.  And  the  court  cite,  with  approbation, 
the  words  of  Lord  Eldon,  in  Hanson  v.  Hancock,  supra,  that 
"there  is  no  case  to  be  found  where  money  has  been  actually 
paid  upon  an  illegal  contract, — both  parties  being  particeps 
criminis, — where  an  action  has  been  maintained  to  recover  it 
back  again."  Unless,  therefore,  in  the  case  at  bar  the  action 
can  be  sustained  by  some  provision  of  the  statute  of  Illinois, 
it  can  not  be  sustained  at  all. 

The  consideration  for  the  sale  of  the  notes  by  Foote  to 
Hooker  was  undoubtedly  illegal,  being  services  rendered  and 
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money  paid  out  in  an  unlawful  enterprise ;  and  on  the  same 
consideration  rested   the  guaranty  indorsed  by  Foote  upon 
each  of  these  notes.     Foote  and  Hooker  &  Co.  were  in  pari 
delicto,  so  far  as  the  gambling  is  involved.     It  was  therefore 
held  in  Tenney  et  at.  v.  Foote,  95  111.  99,  (and  properly  held,) 
that  no  action  would  lie  upon  the  guaranty  of  payment  by 
Foote  indorsed  upon  one  of  these  four  notes  so  sold  by  him  to 
Hooker  &  Co.  in  this  very  transaction,  and  by  them  assigned 
to  Tenney  and  others.     Counsel  for  appellee  seems  to  regard 
that  decision  as  sustaining  a  right  of  action  in  the  case  at 
bar.     This  is  clearly  a  misapprehension.     Where  parties  are 
equally  guilty  of  the  illegality  which  taints  a  contract, — as 
Hooker  &  Co.  and  Foote  were  in  this  case, — the  law,  unless 
the  statute  so  enacts,  will  give  no  aid  in  enforcing  a  contract 
which  has  not  been  executed, — such  as  was  the  guaranty  of 
Foote  upon  these  notes.     Nor  will  it,  where  the  contract  has 
been  executed,  as  by  payment  made  by  the  delivery  of  the 
notes  in  this  case,  give  aid  in  putting  the  party  in  statu  quo, 
by  rescinding  the  sale  and  delivery  of  the  notes.     I  do  not 
understand  that  the  decision  in  Tenney  et  al.  v.  Foote  goes  to 
the  length  of  holding  the  fact  of  delivery  of  the  note  in  pay- 
ment to  Hooker  &  Co.,  as  was  done,  to  be  a  void  fact.     It  is 
not  so  stated  in  the  opinion,  and  the  only  question  in  that 
case  was  upon  the  validity  of  the  guaranty  of  Foote.     That 
guaranty,  founded  upon  an  illegal  consideration,  we  have  seen 
could  not  be  the  basis  of  an  action,  and  so  it  was  there  held. 
It  remains  to  inquire  whether  any  statute  of  this  State  sus- 
tains this  action.     Eeliance  is  placed  upon  section  132  of  the 
Criminal  Code  as  supporting  this  action.     That  section,  re- 
jecting verbiage  which  can  by  no  possibility  apply  to  this  case, 
provides  :     "Any  person  who  shall,    *    *         by  any  wager  or 
bet  upon  any    *    *    *    contingent  event,  lose  to  any  person 
B0     *     *     *     betting,  any  sum  of  money  or  other  valuable 
thing,  (amounting  in  the  whole  to  the  sum  of  $10,)  and  shall 
pay  or  deliver  the  same,  or  any  part  thereof,  the  person,  so 
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losing  and  paying  or  delivering  the  same  shall  be  at  liberty 
to  sue  for  and  recover  the  money  or  other  valuable  thing  so 
lost  and  paid  or  delivered,  or  any  part  thereof,  or  the  full 
value  of  the  same,  by  action  of  *  *  *  trover,  or  proceed- 
ing in  chancery,  from  the  winner  thereof,  with  costs,  in  any 
court  of  competent  jurisdiction.  In  any  such  action  at  law 
it  shall  be  sufficient  for  the  plaintiff  to  declare,  generally, 
as  in  actions  of  *  *  *  trover,  upon  a  supposed  finding 
and  the  detaining  or  converting  the  property  of  the  plaintiff 
to  the  use  of  the  defendant,  whereby  an  action  hath  accrued 
to  the  plaintiff  according  to  the  form  of  this  act,  without  setting 
forth  the  special  matter. "  And  in  case  of  failure  in  the  loser 
to  so  prosecute  within  six  months,  "it  shall  be  lawful  for  any 
person  to  sue  for  and  recover  treble  the  value  of  the  money 
*  *  *  and  other  things,  with  costs  of  suit,  by  special  action 
on  the  case  against  such  winner  aforesaid,  one-half  to  the  use 
of  the  county  and  the  other  to  the  person  suing. " 

It  is  plain  this  action  is  not  brought  under  that  section  of 
the  statute.  The  declaration  is  a  common  declaration  in 
trover  at  common  law.  It  does  not  set  forth  any  special 
matter  to  bring  the  case  within  the  statute,  nor  does  it,  in  lieu 
thereof,  as  permitted  by  the  statute,  use  the  words  "whereby 
an  action  hath  accrued  to  the  plaintiff  according  to  the  form 
of"  the  statute  in  section  132  of  the  Criminal  Code,  nor  does 
the  declaration  use  any  words  indicating  that  the  action  is 
brought  at  all  under  the  statute.  In  such  case  the  statute 
can  not  be  invoked  in  support  of  the  action.  Again,  had  the 
declaration  stated  that  the  action  was  brought  under  the 
statute,  the  case  made  by  the  facts  is  not  the  case  provided 
for  in  this  section  of  the  statute.  That  section  invades  the 
common  law,  so  as  to  permit  the  loser  of  property  or  money 
on  a  wager,  where  it  has  been  delivered  or  paid,  by  action  at 
law,  to  recover  back  the  same  from  the  toinner  to  whom  it  has 
been  paid  or  delivered,  and  it  gives  no  action  against  any  one 
except  against  the  winner  on  the  wager.     I  can  not  perceive 
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how  Hooker  &  Co.  can  in  any  rational  sense  be  said  to  be 
winners.  They  made  gaming  contracts  (for  Foote)  with  other 
parties,  and  on  these  gaming  contracts  these  other  parties 
won.  If  Hooker  &  Co.  are  to  be  regarded  as  principals  in 
these  gaming  contracts,  then  they  were  the  losers,  not  win- 
ners. When,  therefore,  Foote  paid  to  them  their  losses,  by 
selling  and  delivering  to  them  this  note,  he  paid  it  to  losers, 
and  not  to  winners.  This  section  of  the  statute  does  not  say 
the  title  to  property  so  paid  out  shall  not  pass  by  delivery. 
It  simply  gives  a  statutory  action  by  the  loser  against  the 
winner,  and  against  no  one  else.  Even  if  Hooker  &  Co.  could 
be  held  to  be  winners,  the  statute  does  not  give  an  action 
against  an  innocent  assignee  of  the  winner,  who  has  received 
of  the  winner  the  money  or  thing  won  upon  the  wager.  Pearce 
can  not  be  said  to  be  a  winner.  He  took  no  part  in  the  wager. 
He  has  done  no  unlawful  act.  There  was  no  wager  between 
Foote  and  Pearce,  wherein  Foote  lost  to  Pearce  any  money 
or  other  valuable  thing.  Even  had  the  statute  given  action 
against  an  assignee  of  the  winner,  still  this  case  would  not 
fall  within  the  statute,  for  there  was  no  wager  between  Foote 
and  Hooker  &  Co.,  the  assignors  of  Pearce,  on  which  Foote 
lost  to  Hooker  &  Co.  any  money  or  valuable  thing.  The 
statutory  liability  imposed  upon  the  winner  was  intended  as 
a  punishment  upon  the  guilty  winner.  Pearce  was  not  guilty 
of  gambling,  and  was  not  a  winner.  He  not  only  was  not  a 
winner,  but  was  entirely  innocent  of  the  gambling,  and  knew 
not  of  any  fact  pertaining  thereto  until  the  trial  of  this  cause. 
The  controversy  here  is,  in  fact,  between  Foote  on  the  one 
side,  who  was  guilty  of  gambling,  and  the  creditors  of  Hooker 
&  Co.  on  the  other,  who  are  represented  here  by  Pearce.  I 
do  not  think  there  is  in  this  case  anything  calling  upon  us  to 
extend,  by  construction,  a  penal  statute  so  as  to  aid  and  abet 
one  of  the  guilty  parties  to  prevail  against  the  honest  and 
innocent  creditors  of  Foote's  associates  in  violating  the  law. 
I  think  the  judgment  against  Pearce  ought  to  be  reversed. 
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City  of  Mattoon 

v. 

Jane  Fallin. 

Filed  at  Springfield  March  30,  1885. 

1.  Appeal — reviewing  facts.  In  an  action  against  a  city  for  an  injury 
received  in  consequence  of  negligence  in  keeping  its  sidewalks  in  repair,  the 
time  and  place  of  the  accident,  the  manner  in  which  it  occurred,  the  condi- 
tion of  the  sidewalk  at  the  time,  the  alleged  negligence  on  the  part  of  the 
city,  and  the  degree  of  care  which  the  plaintiff  exercised,  are  all  questions  of 
fact,  with  which  this  court  has  nothing  to  do,  except  in  respect  to  the  ruling 
of  the  trial  court  as  to  their  admission  in  evidence,  or  for  the  purpose  of 
passing  upon  the  instructions. 

2.  Practice — as  to  time  and  mode  of  taking  advantage  of  a  variance. 
In  case  of  a  variance  between  the  allegations  and  proofs  of  the  plaintiff,  the 
defendant  should  object  to  the  evidence  when  offered,  or  move  to  exclude 
the  same  when  it  is  all  in,  or  ask  the  court  to  instruct  the  jury  to  find  for  the 
defendant,  so  as  to  afford  an  opportunity  of  removing  the  objection  by  amend- 
ment; and  if  he  does  not,  the  variance  can  not  be  urged  as  a  ground  of 
reversal. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Coles 
county;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Thomas  L.  McGrath,  for  the  appellant. 

Mr.  Horace  S.  Clark,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

In  January,  1884,  the  appellee,  Jane  Fallin,  recovered  a 
judgment  in  the  circuit  court  of  Coles  county,  against  the 
city  of  Mattoon,  for  $1000,  on  account  of  injuries  received  in 
a  fall,  occasioned  by  a  defective  sidewalk,  which  the  city,  as 
is  charged,  negligently  suffered  to  become  and  remain  out  of 
repair.  This  judgment,  on  appeal,  was  affirmed  by  the  Ap- 
pellate Court  for  the  Third  District,  and  the  city  appealed  to 
this  court. 
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The  point  chiefly  relied  on  for  a  reversal  is,  the  declaration 
locates  the  defective  sidewalk  on  the  east  side  of  B  street, 
between  Western  avenue  and  Prairie  avenue,  whereas,  it  is 
claimed,  the  proofs  show  that  the  accident  occurred  in  Prairie 
avenue  itself,  and  that  the  evidence  relied  on  to  establish 
negligence  on  the  part  of  the  city  relates  mainly,  if  not  alto- 
gether, to  B  street,  and  not  to  Prairie  avenue,  where  the  acci- 
dent happened.  Without  stopping  to  inquire  whether  this  is 
true  as  matter  of  fact,  we  clo  not  think  the  point  is  well  taken. 
The  time  and  place  of  the  accident,  the  manner  in  which  it 
occurred,  the  condition  of  the  sidewalk  at  the  time,  the  alleged 
negligence  on  the  part  of  the  city,  and  the  degree  of  care 
which  the  plaintiff  exercised,  were  all  questions  of  fact,  with 
which  we  have  nothing  to  do,  except  in  so  far  as  the  trial 
court  may  have  made  some  ruling  in  respect  to  them,  and 
except,  also,  for  the  purpose  of  passing  upon  the  instructions. 
If  there  was  a  variance  between  the  proofs  and  declaration, 
as  is  now  claimed,  the  defendant  should  have  objected  to  the 
evidence  at  the  time,  or,  at  any  rate,  after  the  evidence  was 
all  in,  should  either  have  entered  a  motion  to  exclude  it 
from  the  jury,  or  have  asked  the  court  to  instruct  the  jury 
to  find  for  the  defendant.  But  nothing  of  this  kind  was 
done.  If  this  question  had  been  raised  in  the  trial  court 
in  either  of  the  ways  here  suggested,  assuming  the  variance 
to  exist,  it  would  have  afforded  the  plaintiff  an  opportunity 
of  amending  her  declaration  so  as  to  correspond  with  the 
facts  proved ;  but  instead  of  this  the  defendant  remains  silent, 
raises  no  objection  .to  the  relevancy  of  the  evidence,  goes  be- 
fore the  jury  upon  the  proofs  as  submitted,  speculating  on 
the  chances  of  a  verdict  in  its  favor  on  the  merits,  and  being 
unsuccessful  in  this,  it  removes  the  case  to  a  court  of  review, 
where,  for  the  first  time,  this  specific  objection  is  raised. 
Even  in  the  motion  for  a  new  trial  we  do  not  find  it.  To 
permit  the  defendant,  after  all  this,  to  finally  prevail  here 
on  this  defence,  would  be  highly  unjust  to  appellee.     She  is 
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quite  an  old  lady, — seventy-five  years  of  age  when  she  testi- 
fied in  the  cause.  The  accident  was  clearly  without  any  fault 
on  her  part.  It  occurred  in  the  evening,  between  sundown 
and  dark,  while  she  was  on  her  way  to  church,  she  being 
accompanied  at  the  time  by  a  lady  friend,  who  stepped  on  a 
loose  plank  in  the  sidewalk,  causing  it  to  tilt  up  in  front  of 
appellee,  whereby  she  was  thrown  upon  the  sidewalk,  breaking 
her  arm  and  otherwise  seriously  injuring  her.  By  reason  of 
her  extreme  age  the  bones  of  the  broken  arm  did  not  unite, 
and,  as  the  attending  physician  testifies,  never  will.  Her 
suffering  has  been  great,  and  her  injury  is  permanent.  In 
any  view  that  may  be  taken  of  the  case,  it  is  certainly  a 
serious  one  to  her,  and  if,  as  the  jury  has  found,  the  irrepa- 
rable injury  she  has  sustained  was  occasioned  by  the  negli- 
gence of  the  city,  no  mere  technicality  should  relieve  it  from 
responsibility. 

We  perceive  nothing  in  the  objections  made  to  the  instruc- 
tions. They  are  substantially  correct,  and  fully  as  favorable 
to  the  city  as  the  law  warrants. 

Upon  the  whole,  we  think  the  law  is  with  the  appellee,  and 
the  judgment  of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Washington  A.  Mitchell  et  al, 

v. 

George  W.  Shortt  et  al. 

Filed  at  Springfield  March  30,  1885. 

1.  Fraud — divestiture  of  title  by  collusion  between  vendor  and  pur- 
chaser to  defeat  an  intermediate  sale  on  execution  or  by  voluntary  convey- 
ance. Where  the  owner  of  land  under  a  lost  unrecorded  deed  sells  the  same 
to  another,  who  sells  to  A,  who  takes  possession  through  a  tenant,  and  A's 
equitable  title  is  divested  by  a  sheriff's  sale  and  deed  to  B,  if  C  obtains  a 
deed  from  the  original  owner  after  his  sale,  by  the  direction  of  A,  to  defeat 
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the  sheriff's  deed,  the  deed  to  C  will  be  fraudulent  as  against  the  grantee  in 
the  sheriffs  deed,  and  a  deed  made  by  C  to  his  wife,  through  his  son,  will  be 
equally  so,  and  will  be  set  aside  by  a  court  of  equity,  the  wife  having  the 
same  notice  of  A's  title  as  her  husband. 

2.  Delivery  of  deed — without  authority.  "Where  an  equitable  owner 
of  land,  in  the  possession  thereof,  procures  the  holder  of  the  legal  title  to 
make  a  deed  to  0,  which  is  left  with  the  equitable  owner's  son,  with  direc- 
tions to  return  the  same  to  the  grantor  and  procure  a  deed  to  D,  and  the  son 
delivers  the  deed  to  C  without  the  direction  or  consent  of  the  equitable  owner, 
no  title  will  pass  by  such  deed. 

3.  Jurisdiction  in  chancery — removing  cloud  upon  title.  A  court  of 
equity  has  no  jurisdiction  of  a  bill  by  the  holder  of  the  legal  title  to  remove 
a  cloud  from  the  title  held  by  parties  claiming  adversely,  and  in  the  actual 
possession  of  the  land;  but  where  the  apparent  legal  title  is  in  the  party  in 
possession,  and  it  is  necessary  to  set  the  same  aside  before  the  equitable  or 
real  owner's  title  can  prevail  at  law,  a  court  of  equity  will  have  jurisdiction 
to  set  aside  such  apparent  legal  title,  and  having  obtained  jurisdiction  for  that 
purpose,  will  retain  it,  that  full  justice  may  be  done  to  all  parties  concerned. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlook,  for  the  appellants. 

Messrs.  Brown  &  Kirby,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  real  parties  in  interest  in  this  case  are  the  complain- 
ants, George  W.  Shortt  and  Virginia  Shortt,  and  the  defend- 
ants Washington  A.  Mitchell  and  Rebecca  W.  Mitchell.  Other 
parties  are  made  defendants,  but  they  have  no  actual  interest 
in  the  subject  matter  of  the  litigation.  Only  Washington  A. 
Mitchell  and  Eebecca  W.  Mitchell  have  joined  in  the  appeal, 
and  assigned  error  on  the  record.  All  other  defendants  have 
acquiesced  in  the  decision  of  the  circuit  court,  and  in  the 
brief  discussion  that  is  to  follow,  the  defendants  not  assigning 
error  will  only  be  noticed  when  it  may  be  necessary  to  an 
understanding  of  the  case  to  state  their  connection  with  it. 
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There  is  really  no  controversy  as  to  the  fact  James  L.  Beggs 
was  at  one  time  the  real  owner  of  the  premises  involved  in 
this  litigation,  and  that  Travis  Elmore  fenced  the  same,  and 
held  actual  possession  for  him  during  a  long  series  of  years. 
Both  parties  concede  this  principal  fact  in  the  case,  and  the 
contention  is,  whether  the  title  that  was  in  Beggs  has  come 
to  complainants,  or  whether  it  is  in  Bebecca  W.  Mitchell, — 
one  of  defendants.  The  purchaser  of  the  land  in  dispute 
from  the  government,  was  William  Crow,  now  deceased.  He 
sold  this  land  to  his  son,  John  H.  Crow,  and  made  him  a 
deed  for  it,  but  it  seems  that  deed  was  lost  without  having 
ever  been  recorded.  Afterwards,  John  H.  Crow  sold  the  land 
to  his  brother,  Jerome  E.  Crow.  It  does  not  appear  John  H. 
Crow  ever  made  his  brother  any  deed  for  the  land.  Jerome 
E.  Crow  sold  the  land  to  James  L.  Beggs,  who,  as  before 
stated,  went  into  the  actual  possession,  although  no  deed  was 
made  to  him  at  that  time.  In  1873,  Albert  G.  Shortt  obtained 
a  judgment  against  James  L.  Beggs,  and  had  the  execution 
issued  on  it,  levied  upon  this  land,  and  at  the  sheriff's  sale 
he  became  the  purchaser,  and  the  usual  certificate  was  issued 
to  him.  Afterwards,  Albert  G.  Shortt  died,  and  all  his  estate 
passed  to  complainants,  to  whom  the  sheriff  made  a  deed  for 
the  land,  it  never  having  been  redeemed  from  the  execution 
sale.  This  is  the  title  that  complainants  claim  is  paramount, 
and  should  prevail.  On  the  other  hand,  Bebecca  W.  Mitchell 
claims  the  land  through  mesne  conveyances  from  John  H. 
Crow,  to  whom  it  was  conveyed  by  William  Crow,  the  pur- 
chaser from  the  government,  by  deed,  which  has  since  been 
lost,  and  was  never  recorded. 

It  appears  that  John  H.  Crow  and  Jerome  E.  Crow,  by 
quitclaim  deed,  conveyed  the  land  to  Washington  A.  Mitchell, 
who  afterwards  procured  Travis  Elmore,  who  was  in  the  actual 
possession  of  the  premises  as  the  tenant  of  Beggs,  to  attorn 
to  him,  and  either  he  or  his  wife,  Bebecca  W.  Mitchell,  have 
since  held  the  possession  so  obtained.     The  conveyance  of 
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the  land  by  Washington  A.  Mitchell,  through  his  son,  to  his 
wife,  Kebecca  W.  Mitchell,  was  made  upon  the  same  notice 
to  her  that  her  husband  had  of  the  rights  of  Beggs  in  the 
property,  whatever  those  rights  were ;  and  if  it  shall  appear 
he  had  no  title  to  the  land,  the  title  claimed  by  his  wife  will 
fail  also.  The  bill  charges  the  deed  from  John  H.  Crow  and 
Jerome  E.  Crow,  to  Washington  A.  Mitchell,  was  wrongfully 
obtained,  and  was  therefore  fraudulent  and  void.  On  the 
hearing  of  the  cause  the  court  so  found,  and  decreed  that  the 
deed  to  Washington  A.  Mitchell,  and  also  his  deed  to  his  son, 
and  his  son's  deed  to  his  mother,  Rebecca  W.  Mitchell,  be  all 
set  aside  and  held  for  naught,  and  that  defendants  surrender 
the  possession  of  the  premises  to  complainants. 

The  evidence  contained  in  this  record  has  been  carefully 
examined,  and  it  is  thought  it  fully  sustains  the  decree  ren- 
dered. There  is  evidence  showing  that  John  H.  Crow  and 
Jerome  E.  Crow  made  a  deed  of  this  land  to  Beggs.  It  was 
never  delivered  to  Beggs,  nor  was  it  ever  recorded.  It  seems 
this  deed  was  returned  by  some  one  to  the  grantors.  After- 
wards, Beggs  directed  John  H.  Crow  and  Jerome  E.  Crow 
to  make  a  deed  of  the  land  to  Mitchell,  and  send  it  to  him, 
Beggs.  Such  a  deed  was  made  and  sent  to  Beggs,  but  it  was 
not  delivered  by  him,  or  any  one  for  him,  to  Mitchell.  It 
was  given  by  Beggs  to  his  son,  with  directions  to  return  it  to 
the  grantors,  with  a  request  to  make  another  deed  of  the  land 
to  Albert  G.  Shortt.  It  was  so  sent.  Afterwards,  the  deed 
seems  to  have  got  into  the  possession  of  the  grantee,  Mitchell. 
Beggs  distinctly  states  he  never  consented  it  should  be  deliv- 
ered to  him.  There  is  no  satisfactory  evidence  in  the  record 
the  grantors  had  any  authority  from  Beggs  to  make  and  de- 
liver the  deed  to  Mitchell,  under  which  he  and  his  grantees 
claimed  the  land,  and  it  must  be  regarded  as  having  been 
made  without  the  consent  of  Beggs. 

The  decided  weight  of  the  evidence  seems  to  be,  that  at 
the  time  of  the  levy  of  the  execution  in  favor  of  Albert  G. 
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Shortt,  in  April,  1873,  Beggs  was  in  possession  of  the  land, 
and  was  then  the  equitable  owner.  He  took  possession  in 
1854,  and  held  it  up  to  some  time  in  the  fall  of  1873.  After 
Mitchell  had  obtained  his  deed  from  John  H.  Crow  and  Jerome 
E.  Crow,  March  25,  1873,  he  still  treated  the  land  as  belong- 
ing to  Beggs,  and  caused  the  same  to  be  levied  upon  as  the 
property  of  Beggs.  That  was  in  July,  1873,  after  the  execu- 
tion in  favor  of  Shortt  had  been  levied,  in  the  previous  April, 
upon  the  land.  Certainly,  if  Mitchell  had  then  been  in  pos- 
session of  the  land  claiming  to  be  the  owner  of  it,  he  would 
not  have  had  it  levied  upon  as  the  property  of  Beggs.  The 
decree  is  so  fully  sustained  by  the  testimony,  there  is  no 
reason  to  be  dissatisfied  with  it  on  that  ground.  But,  admit- 
ting the  merits  of  the  case  might  be  with  complainants,  it  is 
confidently  asserted  they  have  no  remedy  in  a  court  of  chan- 
cery. As  defendants  are  shown  to  be  in  possession  of  the 
premises,  the  remedy,  it  is  said,  would  be  at  law.  If  the  bill 
was  simply  one  to  remove  a  cloud  from  complainants'  title, 
and  the  parties  claiming  adversely  were  in  possession,  the 
rule  insisted  upon  would  control  it.  As  originally  framed,  it 
may  have  been  nothing  more  than  a  bill  quia  timet,  but  by 
an  amendment  it  asks  other  relief,  that  could  be  obtained 
only  in  a  court  of  equity.  The  apparent  legal  title  was  in 
Bebecca  W.  Mitchell,  and  it  was  necessary  the  title  in  her 
should  be  set  aside  before  complainants'  title  could  prevail 
at  law.  It  is  a  familiar  doctrine,  that  where  chancery  has 
rightfully  obtained  jurisdiction  of  a  cause  for  one  purpose, 
it  will  retain  it,  that  full  justice  may  be  done  to  all  parties 
concerned. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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The  Eiverside  Company 

v. 

William  A.  Howell. 

Filed  at  ML  Vernon  March  24,  1885. 

1.  Municipal  taxation — prerequisites  to  its  validity.  The  power  given 
to  city  councils,  and  boards  of  trustees  in  villages,  by  the  general  Incorpora- 
tion act,  to  levy  taxes,  is  subject  to  the  restriction  that  such  councils  or  boards 
shall  ascertain  the  total  amount  of  appropriations  legally  made,  and  that  they 
shall,  by  ordinance,  levy  and  assess  such  amount  so  ascertained.  The  act 
requires  the  annual  appropriations  to  be  first  made,  by  ordinance,  within  the 
first  quarter  of  the  fiscal  year,  duly  published,  and  their  amount  to  be  ascer- 
tained, and  then  that  the  levy  and  assessment  shall  be  made,  by  ordinance, 
for  the  amount.  These  requirements  being  for  the  protection  of  the  citizen, 
are  not  directory,  merely,  but  mandatory.  The  power  of  the  taxing  authority 
is  limited  by  the  manner  and  conditions  prescribed  for  its  exercise. 

2.  The  prerequisite  of  an  appropriation  ordinance  is  a  limitation  upon  the 
power  of  a  city  council  to  levy  a  corporate  tax,  and  a  failure  to  pass  such  an 
ordinance  is  not  a  merely  formal  defect,  and  so  is  not  cured  by  section  191  of 
the  Revenue  law,  but  renders  the  whole  tax  illegal.  A  strict  compliance  with 
this  requirement  is  necessary  to  guard  against  the  abuse  of  the  taxing  power 
conferred. 

3.  Tax  title — in  case  apart  of  the  tax  is  illegal  and  the  residue  was 
legally  assessed — effect  upon  the  validity  of  a  sale  for  such  taxes.  Where 
a  part  of  a  tax  for  which  a  sale  of  real  estate  is  made,  is  illegal,  the  sale  will 
be  void.  This  is  so  when  judgment  is  rendered  by  default,  and  the  owner  of 
the  land  does  not  appear  and  resist  judgment.  So  when  the  city  taxes  for 
certain  years  against  lots  are  illegal,  for  want  of  an  appropriation  ordinance 
before  their  levy,  and  they  are  included  in  the  judgment  with  other  legal 
taxes,  no  title  will  pass  by  the  sale  under  such  judgment. 

4.  Same— judgment  by  default  for  taxes — upon  what  questions  conclu- 
sive. A  judgment  against  land  by  default  for  delinquent  taxes,  is  not  con- 
clusive against  the  owner  as  to  the  legality  of  all  the  taxes  included  in  the 
judgment,  and  he  may  show  that  a  part  of  the  tax  is  illegal,  and  thus  defeat 
the  sale  in  a  collateral  proceeding,  as,  in  ejectment  to  recover  under  the  tax 
deed.  Such  a  judgment  is  to  be  distinguished  from  a  judgment  confirming 
special  assessments,  which  is  conclusive  upon  the  land  owner. 

Appeal  from  the  Circuit  Court  of  Gallatin  county ;  the  Hon. 
William  C.  Jones,  Judge,  presiding. 
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Mr.  E.  B.  Green,  and  Mr.  Carl  Eoedel,  for  the  appellant: 

Where  a  part  of  a  tax  for  which  a  sale  of  real  estate  is  made, 
is  illegal,  the  sale  is  void,  and  no  title  passes.  McLaughlin  v. 
Thompson,  55  111.  249 ;  Kemper  v.  McClelland,  19  Ohio,  308 ; 
Gamble  v.  Witty,  55  Miss.  26;  Dogan  v.  Griffin,  51  id.  780. 

Section  89,  article  7,  of  the  Kevised  Statutes  of  1874, 
relating  to  cities,  etc.,  requires  the  passage  of  the  annual 
appropriation  ordinance  during  the  first  quarter  of  each  fiscal 
year,  in  which  shall  be  appropriated  such  sum  or  sums  of 
money  as  may  be  deemed  necessary  to  defray  all  expenses 
and  liabilities  of  the  corporation,  specifying  the  objects  and 
purposes  of  each  appropriation,  and  the  amount  thereof. 
Section  64  requires  such  ordinance  to  be  published  within 
one  month  after  its  passage.  Section  111  authorizes  the 
city  council,  on  or  before  the  second  Tuesday  in  September 
(August)  in  each  year,  to  ascertain  the  total  amount  of  ap- 
propriations for  all  corporate  purposes,  legally  made,  and,  by 
ordinance,  levy  and  assess  such  amount,  etc.  A  certified 
copy  of  such  ordinance  is  to  be  filed  with  the  county  clerk. 

The  record  of  the  ordinance  levying  taxes  for  1875  fails  to 
show  that  the  yeas  and  nays  were  taken  upon  its  passage,  as 
required  by  section  41  of  the  Kevised  Statutes.  This  disre- 
gard of  the  provision  of  the  statute  renders  the  assessment 
of  city  taxes  in  1875  void.  Steckert  v.  City  of  East  Saginaw, 
22  Mich.  104;  Spangler  v.  Jacoby,  14  111.  297;  1  Dillon  on 
Mun.  Corp.  (3d  ed.)  303. 

The  failure  to  pass  the  appropriation  ordinances  in  1875 
and  1876  is  also  fatal.  The  power  to  levy  taxes  was  limited 
to  the  amount  of  appropriations  legally  made.  The  donee  of 
the  power  should  be  held  to  a  strict  execution  of  authority, 
because  of  the  liability  of  the  power  to  abuse.  Cooley  on 
Taxation,  212. 

All  statutes  which,  expressly  or  by  implication,  limit  the 
amount  of  taxes  which  may  be  levied,  are  mandatory.    Cooley 
on  Taxation,  295;  French  v.  Edwards,  13  Wall.  507. 
17—113  III. 
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The  statute  declares  that  all  ordinances  involving  an  ap- 
propriation of  money,  shall  be  published.  This  makes  it 
mandatory.     Cooley  on  Taxation,  218. 

These  omissions  are  not  merely  formal,  and  cured  by  sec- 
tion 191  of  the  Eevenue  act.  People  v.  Miller,  74  111.  384; 
Hamilton  v.  Fond  Du  Lac,  25  Wis.  490 ;  Prindle  v.  Campbell, 
9  Minn.  212. 

Mr.  E.  W.  Townsend,  and  Mr.  T.  M.  Ecklet,  for  the  ap- 
pellee : 

The  judgment  of  the  county  court  is  conclusive  as  to  all 
matters  that  could  and  ought  to  have  been  passed  upon  in 
rendering  it.  If  it  included  too  much  taxes,  or  illegal  taxes, 
it  was  but  an  error  to  be  taken  advantage  of  only  by  appeal 
or  writ  of  error.  Keeve  v.  Kennedy,  43  Cal.  653 ;  Hahn  v. 
Kelley,  34  id.  391;  Murdoch  v.  DeVries,  37  id.  528;  Mayo 
v.  Foley,  40  id.  283 ;  Blackwell  on  Tax  Titles,  221  •  Moore  v. 
Wayman,  107  111.  192;  Gage  v.  Parker,  103  id.  535;  People 
v.  Brislin,  80  id.  423 ;  Lehmer  v.  People,  id.  601 ;  Prout  v. 
People,  83  id.  154;  Railway  Co,  v.  People,  id.  463;  Andrews 
v.  People,  id.  529;  Schertz  v.  People,  105  id.  32;  Blake  v. 
People,  109  id.  504;  Ward  v.  Farwell,  97  id.  619;  Monroe  v. 
People,  102  id.  409;  Fortman  v.  Buggies,  58  id.  208;  Mix 
v.  People,  106  id.  425;  People  v.  Smith,  94  id.  226. 

The  proof  fails  to  show  that  the  appropriation  ordinances 
have  not  been  passed,  and  it  is  not  necessary  that  the  book  of 
ordinances  should  show  the  yeas  and  nays  were  taken. 

It  will  be  presumed  that  was  done  which  ought  to  have 
been  done,  until  the  contrary  is  shown.  Lattin  v.  Smith, 
Breese,  362. 

But  if  no  appropriation  ordinance  was  passed,  it  could  not 
affect  the  tax  title.  It  does  not  go  to  the  substantial  justice 
of  the  tax,  and  the  omission  is  cured  by  section  191  of  the 
Kevenue  act.  Raley  v.  Guinn,  76  Mo.  273 ;  Mills  v.  Gleason, 
11  Wis.  497. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  for  the  recovery  of  a  part 
of  lots  1143  and  1144,  in  Shawneetown.  Verdict  and  judg- 
ment were  for  the  defendant,  and  the  plaintiff  appealed. 

The  defendant's  claim  of  title  was  under  a  tax  deed,  and 
the  question  presented  for  determination  is  upon  the  validity 
of  such  tax  deed. 

In  1875,  lot  1143  entire,  and  lot  1144  entire,  were  sepa- 
rately listed  to  Henry  0.  Doeker,  and  various  taxes  were  ex- 
tended against  them  on  the  tax  books  of  1875.  These  taxes 
not  being  paid,  the  lots  were  returned  as  delinquent,  in  1876, 
and  in  October  of  that  year  lot  1143  entire  was  forfeited  to 
the  State  for  $321.33,  and  lot  1144  entire  for  $608.88.  In 
1876,  "E.  pt.  lot  1143,"  and  "E.  pt.  lot  1144,"  were  listed 
to  the  Eiverside  Company,  the  plaintiff.  Against  "E.  pt.  lot 
1143"  were  extended,  on  the  collector's  books,  city  tax  of 
Shawneetown  for  1876,  $54.41,  and  back  tax  and  interest  for 
1875,  $352.48,  being  the  total  tax  charged  on  lot  1143  entire, 
for  1875,  with  interest.  Against  "E.  pt.  lot  1144"  were  ex- 
tended, on  books  of  that  year,  (1876,)  city  tax,  $163.23,  and 
back  tax  and  interest  for  1875,  $663.83,  being  the  total  tax 
charged  on  lot  1144  entire,  for  1875,  with  interest.  These 
taxes  not  being  paid,  the  said  parts  of  the  lots  were  returned 
as  delinquent,  in  1877,  and  there  was  a  judgment  against  and 
sale  of  "E.  pt.  lot  1143,"  and  "E.  pt.  lot  1144,"  for  such 
taxes.  The  tax  deed  is  under  this  sale.  The  taxes  for  which 
the  tax  sale  was  made,  embraced  the  city  taxes  of  Shawnee- 
town for  the  years  1875  and  1876. 

It  is  objected  to  these  city  taxes  that  they  were  illegal  and 
void  because  there  had  been  no  appropriation  bill  or  ordinance 
passed  by  the  city  council,  as  required  by  the  statute.  The 
city  of  Shawneetown  became  organized  under  the  general 
law  of  this  State  for  the  incorporation  of  cities  and  villages, 
on  May  23,  1874.     The  fiscal  year  commenced  on  the  third 
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Tuesday  of  April.  (Eev.  Stat.  1874,  chap.  24,  sec.  48,  p.  216 ; 
sec.  88,  p.  227.)  Section  2,  of  article  7,  of  that  law,  (Eev. 
Stat.  1874,  p.  227,)  provides:  "The  city  council  of  cities 
*  *  *  shall,  within  the  first  quarter  of  each  fiscal  year, 
pass  an  ordinance,  to  be  termed  the  annual  appropriation 
bill,  in  which  such  corporate  authorities  may  appropriate  such 
sum  or  sums  of  money  as  may  be  deemed  necessary  to  defray 
all  necessary  expenses  and  liabilities  of  such  corporation,  and 
in  such  ordinance  shall  specify  the  objects  and  purposes  for 
,  which  such  appropriations  are  made,  and  the  amount  appro- 
priated for  each  object  or  purpose.  No  further  appropria- 
tions shall  be  made  at  any  other  time  within  such  fiscal  year, 
unless  the  proposition  to  make  each  appropriation  has  been 
first  sanctioned  by  a  majority  of  the  legal  voters  of  such  city, 
either  by  a  petition  signed  by  them,  or  at  a  general  or  special 
election,  duly  called  therefor."  Section  3,  article  5,  page  223, 
provides  that  "all  ordinances  *  *  *  making  any  appro- 
priation, shall,  within  one  month  after  they  are  passed,  be 
published  at  least  once,  in  a  newspaper  published  in  the  city, n 
etc.  Section  90,  page  227,  provides  that  neither  the  city 
council  nor  the  board  of  trustees  shall  add  to  corporation 
expenditures  in  any  one  year,  anything  over  and  above  the 
amount  provided  for  in  the  annual  appropriation  bill  of  that 
year,  except  that  by  a  two-thirds  vote  of  the  city  council  or 
board  of  trustees  any  improvement  may  be  ordered  the  neces- 
sity of  which  is  caused  by  any  casualty  or  accident  happening 
after  such  annual  appropriation  is  made.  Section  1,  article  8, 
page  231,  provides:  "The  city  council  *  *  *  may  assess 
and  collect  taxes  for  corporate  purposes,  in  the  following  man- 
ner :  The  city  council  *  *  *  shall,  on  or  before  the  second 
Tuesday  in  September  (August)  in  each  year,  ascertain  the 
total  amount  of  appropriations  for  all  corporate  purposes, 
legally  made,  and  to  be  collected  from  the  tax  levy  of  that 
fiscal  year,  and,  by  ordinance,  levy  and  assess  such  amount, 
bo  ascertained,  upon  the  real  and  personal  property  within 
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the  city,     *     *     *     subject  to  taxation,  as  the  same  is  as- 
sessed for  State  and  county  purposes, "  etc. 

It  will  thus  be  seen  that  there  is  here,  in  the  interest  of  the 
tax-payer,  most  careful  provision  made  against  extravagance 
of  expenditure  and  abuse  of  the  power  of  taxation.  There  is 
to  be  passed,  within  the  first  quarter  of  each  fiscal  year,  the 
annual  appropriation  bill,  wherein  is  to  be  appropriated  such 
money  as  may  be  deemed  necessary  for  all  expenses  and  lia- 
bilities of  the  corporation,  specifying  the  objects  and  purposes 
of  the  appropriations,  and  the  amount  for  each  object  and 
purpose,  which  is  to  be  published ;  and  no  further  appropri- 
ation shall  be  made  at  any  other  time  within  the  fiscal  year, 
except  upon  the  sanction  of  a  majority  of  the  legal  voters  of 
the  municipality.  There  is  to  be  no  addition  to  expenditures, 
in  any  one  year,  of  anything  over  and  above  the  amount  of 
the  annual  appropriation  bill,  except  in  a  specified  contin- 
gency. The  power  given  to  the  city  council  to  levy  taxes  is 
with  a  restriction  as  to  the  manner  in  which  the  power  is  to 
be  exercised, — that  the  city  council  shall  ascertain  the  total 
amount  of  appropriations  legally  made,  and,  by  ordinance, 
levy  and  assess  such  amount  so  ascertained.  The  act  requires 
the  annual  appropriations  to  be  first  made  within  the  first 
quarter  of  the  fiscal  year,  and  their  amount  to  be  ascertained, 
and  then  that  the  levy  and  assessment  should  be  made,  by 
ordinance,  for  the  amount.  These  requirements  of  the  stat- 
ute we  regard  as  for  the  protection  of  the  citizen,  and  not 
directory,  but  mandatory.  The  power  of  the  taxing  authority, 
in  such  a  case,  is  limited  by  the  manner  and  conditions  pre- 
scribed for  its  exercise.  (French  v.  Edwards,  13  Wall.  507.) 
The  donee  of  such  power  should  be  held  to  a  strict  execution 
of  the  authority,  because  of  the  liability  of  the  power  to  abuse. 
(Cooley  on  Taxation,  212.)  We  view  the  requisite  of  the 
appropriation  ordinance  as  a  limitation  upon  the  power  of 
the  city  council  to  levy  the  tax.  The  failure  to  pass  such 
ordinance  is  not  a  mere  formal  defect,  and  so  is  not  cured  by 
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section  191  of  the  Eevenue  law,  (Eev.  Stat.  1874,  p.  890,) 
that  "no  error  or  informality  in  the  proceedings  of  any  of  the 
officers  connected  with  the  assessment,  levying  or  collecting 
of  the  taxes,  not  affecting  the  substantial  justice  of  the  tax 
itself,  shall  vitiate  or  in  any  manner  affect  the  tax  or  the 
assessment  thereof."  (See  The  People  v.  Otis,  74  111.  384; 
The  People  v.  Lee,  112  id.  113.)  The  want  of  an  appropria- 
tion ordinance  we  look  upon  as  a  defect  in  the  proceedings 
which  makes  the  city  tax  illegal, — which  surely  affects  the 
substantial  justice  of  the  tax.  See  Cooley's  Const.  Lim.  520  ; 
Prindle  v.  Campbell,  9  Minn.  212. 

In  Wilmerton  v.  Phillips,  103  111.  78,  we  said :  "Purchasers 
at  tax  sales,  while  availing  themselves  of  the  opportunity  of 
obtaining  highly  remunerative  profits  on  small  investments, 
are  bound  to  know,  at  their  peril,  when  purchasing  at  a 
tax  sale,  that  the  supposed  delinquent  is  in  truth  and  in  fact 
a  delinquent, — that  he  has  been  lawfully  assessed,  and  has 
failed  to  make  payment." 

Some  question  is  made  as  to  the  sufficiency  of  the  proof 
that  there  was  no  appropriation  ordinance  passed.  The  tes- 
timony of  the  city  clerk,  who  produced  the  ordinance  record 
and  the  journal  of  the  city  council,  was,  in  addition  to  the 
showing  of  the  books,  that  no  appropriation  bill  or  ordinance 
was  passed  by  the  city  council  in  either  of  the  years  1875  or 
1876.  The  proof  is  satisfactory  to  us  that  there  was  no  such 
ordinance  passed.  We  therefore  hold  the  city  taxes  for  the 
years  1875  and  1876  to  be  invalid,  and  that  therefore  the  tax 
sale  was  void,  and  no  title  passed  under  it.  The  authorities 
are  to  the  effect  that  when  a  part  of  the  tax  for  which  a  sale 
of  real  estate  is  made,  is  illegal,  the  sale  is  void.  McLaughlin 
v.  Thompson,  55  111.  249;  Kemper  v.  McClelland *s  Lessee,  19 
Ohio,  308 ;  Gamble  v.  Witty,  55  Miss.  26 ;  Cooley  on  Taxa- 
tion, 295,  296;  Hardenburgh  v.  Kidd,  10  Cal.  402. 

The  tax  sale  being  adjudged  void  and  the  tax  deed  invalid, 
upon  the  foregoing  ground,   it  is  unnecessary  to  consider 
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other  objections  which  have  been  taken  to  the  validity  of 
the  tax  deed. 

It  is  insisted  that  the  tax  judgment  should  be  held  conclu- 
sive against  the  objection  which  has  been  considered,  and  not 
subject  to  attack  in  this  collateral  proceeding,  and  we  are 
asked  to  review  and  change  our  former  holding  to  the  con- 
trary, where  the  tax  judgment  is  by  default,  in  the  cases  of 
Graceland  Cemetery  Co.  v.  The  People,  92  111.  619,  Belleville 
Nail  Co.  v.  The  People,  98  id.  399,  Gage  v.  Bailey,  102  id.  12, 
and  Stamposki  v.  Stanley,  109  id.  210,  supposed  by  counsel 
to  be  in  conflict  with  the  line  of  decisions  in  The  People  v. 
Brislin,  80  111.  423,  Lehmer  v.  The  People,  id.  601,  Proid  v. 
The  People,  83  id.  154,  Chicago  and  Northwestern  By.  Co. 
v.  The  People,  id.  467,  Andrews  v.  The  People,  id.  529,  and 
Gage  v.  Parker,  103  id.  535.  The  case  of  The  People  v.  Bris- 
lin, which  the  others  followed,  was  one  of  the  confirmation  of 
a  special  assessment  for  park  purposes.  Not  one  of  these 
cases  referred  to  arose  upon  a  judgment  ordering  sale  of  land 
for  taxes,  but  they  all  related  to  the  conclusiveness  of  con- 
firmations of  special  assessments  made  under  either  section  3, 
chapter  105,  of  the  Kevised  Statutes  of  1874,  entitled  "Parks," 
or  article  9,  chapter  24,  of  the  Eevised  Statutes  of  1874,  en- 
titled "Cities,  Villages  and  Towns."  These  confirmations  of 
the  assessments  under  section  3  of  chapter  105,  are  in  the 
circuit  court,  and  are  expressly  declared  by  the  act  to  be  con- 
clusive ;  and  under  the  9th  article  of  the  City  and  Village  law, 
they  are  made  in  the  county  court  after  full  and  proper  notice 
of  the  proceedings  to  the  owner  of  the  property.  Such  con- 
firmations of  assessments  are,  in  our  opinion,  to  be  viewed 
differently  from  a  judgment  to  sell  real  property  for  the  taxes 
due  thereon.  In  carrying  out  the  powers  given  cities,  etc., 
by  section  9,  of  article  9,  of  the  constitution,  of  making  local 
improvements  by  special  assessments  on  contiguous  property, 
these  confirmations  of  the  assessments  may  be  regarded  like 
that  of  the  valuation  of  property  by  the  proper  officer  in  ordi- 
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nary  cases  of  assessment,  and  if  the  property  owner  fails  to 
make  his  objections  in  the  proper  place,  and  the  assessment 
is  confirmed,  then  he  may  well  not  be  permitted  to  go  behind 
the  confirmation  in  urging  objections,  when  proceeding  is 
taken  for  enforcing  the  payment  of  such  special  assessments. 
In  the  decision  against  the  conclusive  effect  of  tax  judgments 
by  default,  somewhat  of  stress  was  laid  upon  the  recognition 
by  the  statute,  itself,  of  such  judgments  not  having  the  con- 
clusiveness of  ordinary  judgments  by  default.  This  consider- 
ation could  not  apply  in  the  special  assessment  cases. 

We  see  no  sufficient  reason  for  changing  our  former  holding 
upon  this  point,  as  to  a  judgment  by  default  in  a  tax  sale 
proceeding  not  being  conclusive,  and  we  adhere  thereto. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 

Mr.  Justice  Craig,  dissenting: 

I  do  not  concur  with  the  majority  of  the  court  in  the  de- 
cision of  this  case,  for  the  following  reasons : 

It  is  claimed  that  the  judgment  is  void  because  it  was  ren- 
dered in  part  for  city  taxes  of  the  city  of  Shawneetown,  and 
the  city  council  failed  to  pass  an  appropriation  ordinance  in 
the  years  1875  and  1876,  as  required  by  law.  I  do  not  con- 
cur in  this  view.  It  is  not  entirely  clear,  from  the  evidence 
introduced  on  this  branch  of  the  case,  that  the  city  council 
failed  to  pass  an  appropriation  ordinance  within  the  first  fiscal 
quarter,  as  provided  by  the  statute,  for  these  years  ;  but,  con- 
ceding the  fact  to  be  sufficiently  proven,  is  the  judgment  void 
when  called  in  question  collaterally,  as  here?  •  The  annual 
election  in  cities  and  towns  organized  under  the  general  In- 
corporation law,  is  required  to  be  held  on  the  third  Tuesday 
of  April,  in  each  year.  The  fiscal  quarter  in  such  cities, 
unless  otherwise  provided  by  ordinance,  shall  commence  at 
the  time  provided  for  the  annual  election.     Section  89,  of 
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chapter  24,  of  the  Kevised  Statutes,  provides  that  the  city 
council  shall,  within  the  first  quarter  of  the  fiscal  year,  by 
ordinance,  appropriate  such  sums  as  may  be  necessary  to 
defray  all  necessary  expenses  and  liabilities  of  such  corpora- 
tion, which  ordinance  shall  specify  the  objects  and  purposes 
for  which  such  appropriations  are  made,  and  the  amount 
appropriated  for  each  purpose,  and  no  further  appropriation 
shall  be  made  during  the  fiscal  year  unless  authorized  by  a 
majority  of  the  legal  voters  of  the  city,  by  vote  or  petition. 
This  section  of  the  statute,  as  its  reading  plainly  shows,  has 
nothing  whatever  to  do  with  the  levy  of  city  taxes  by  the  cor- 
porate authorities.  The  power  under  which  a  levy  may  be 
made  is  conferred  by  section  111,  which  declares  :  "The  city 
council  *  *  *  may  assess  and  collect  taxes  for  corporate 
purposes,  in  the  following  manner :  The  city  council  *  *  * 
shall,  on  or  before  the  second  Tuesday  in  September  (August) 
in  each  year,  ascertain  the  total  amount  of  appropriations  for 
all  corporate  purposes,  legally  made,  and  to  be  collected  from 
the  tax  levy  of  that  fiscal  year,  and,  by  ordinance,  levy  and 
assess  such  amount,  so  ascertained,  upon  the  real  and  per- 
sonal property  within  the  city,  *  *  *  subject  to  taxation,  as 
the  same  is  assessed  for  State  and  county  purposes.  *  *  * 
A  certified  copy  of  such  ordinance  shall  be  filed  with  the 
proper  clerk  of  said  county, "  etc.  The  levy  in  the  years  1875 
and  1876  was  made  in  conformity  to  this  requirement  of  the 
statute. 

But  it  is  argued,  as  the  city  council  failed  to  pass  an  ap- 
propriation ordinance  during  the  first  quarter  of  the  fiscal 
year,  the  tax  was  illegal  and  the  judgment  void.  Had  the 
failure  of  the  city  council  to  pass  an  appropriation  ordinance 
increased  the  taxes  of  the  property  owner,  or  enlarged  the 
burdens  of  taxation,  or  rendered  the  taxes  unequal  or  unjust, 
we  can  see  a  good  reason  why  the  failure  to  pass  such  an 
ordinance  ought,  in  justice,  to  render  the  tax  levy  and  judg- 
ment illegal  and  void.     But  such  was  not  the  case.     So  far  as 
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appears,  not  a  single  tax-payer  was  in  the  least  injured  by 
the  failure  of  the  city  council  to  discharge  a  duty  imposed  by 
statute.  The  purpose  of  section  89  was  not  so  much  for  the 
protection  of  individual  rights,  as  it  was  to  guard  the  rights 
of  the  public.  The  protection  of  public  interests  was  aimed 
at  in  imposing  this  official  duty  upon  the  city  council.  It  was 
doubtless  intended  as  a  limitation  upon  the  expenditure  of  the 
public  money,  without  regard,  particularly,  to  the  levy  and 
collection  of  taxes.  As  to  the  effect  of  a  disregard  of  a  require- 
ment of  this  character,  in  Cooley  on  Constitutional  Limita- 
tions, 520,  in  note  2,  will  be  found  the  following :  "It  appears 
to  us  that  where  the  requirement  of  the  law  which  has  failed 
of  observance  was  one  which  had  regard  simply  to  the  due 
and  orderly  conduct  of  the  proceedings,  or  to  the  protection 
of  the  public  interest  as  against  the  officer,  so  that  to  the  tax- 
payer it  is  immaterial  whether  it  was  complied  with  or  not, 
a  failure  to  comply  ought  not  to  be  recognized  as  a  founda- 
tion for  complaint  by  him.  But  those  safeguards  which  the 
legislature  has  thrown  around  the  estates  of  citizens,  to  pro- 
tect them  against  unequal,  unjust  and  extortionate  taxation, 
the  courts  are  not  at  liberty  to  do  away  with  by  declaring 
them  non-essential." 

If  the  city  council  had  passed  an  appropriation  ordinance, 
the  taxes  would  not  have  been  diminished.  How,  then,  was 
the  tax-payer  injured  by  a  failure  to  discharge  this  duty? 
It  is  true  the  omission  to  pass  the  ordinance  was  an  irregu- 
larity in  the  proceedings,  and  it  may  be  that  a  tax-payer 
might  enjoin  the  disbursement  of  the  taxes  where  the  council 
has  failed  to  adopt  an  appropriation  ordinance.  The  object 
of  section  89,  as  is  apparent  from  its  language,  is  to  limit 
and  confine  the  city  council,  in  the  disbursement  of  public  - 
money,  to  such  sums  as  may  have  been  set  forth  in  an  appro- 
priation ordinance.  What  is  embraced  in  such  ordinance 
they  may  spend  for  the  purpose  specified  in  the  ordinance, 
and  no  more.     But  what  has  such  an  ordinance  to  do  with 
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the  levy  and  collection  of  taxes?  As  heretofore  said,  sec- 
tion 111  authorizes  a  levy,  and  although  the  appropriations 
may  not  have  been  made  within  the  precise  time  required 
by  section  89,  I  think,  where  the  city  council  ascertains  the 
amount  of  the  appropriations  and  makes  the  levy  within  the 
time  specified  in  section  111,  that  levy  may  be  sustained. 
The  proceedings  may  not  be  entirely  regular,  but  in  order  to 
cure  an  ^regularity  in  the  proceeding  which  does  not  affect 
the  substantial  justice  of  the  tax,  section  191  of  the  Eevenue 
law  was  enacted,  which  declares  that  "no  error  or  informality 
in  the  proceedings  of  any  of  the  officers  connected  with  the 
assessment,  levying  or  collecting  of  the  taxes,  not  affecting 
the  substantial  justice  of  the  tax  itself,  shall  vitiate  or  in  any 
manner  affect  the  tax  or  the  assessment  thereof."  This  sec- 
tion seems  broad  enough  to  cure  the  irregularity  complained 
of  in  the  present  case.  Under  this  section,  where  an  error  or 
irregularity  occurs  in  the  proceedings  of  any  of  the  officers  in 
the  assessment,  levying  or  collection  of  the  taxes,  which  does 
not  affect  the  substantial  justice  of  the  tax,  such  error  will  not 
impair  the  validity  of  the  proceedings.  Here,  the  levy  was 
not  increased  because  of  the  failure  of  the  city  council  to  pass 
the  appropriation  ordinance  within  the  first  quarter  of  the 
fiscal  year.  No  man's  taxes  were  larger,  or  smaller,  or  more 
burdensome.  Indeed,  so  far  as  appears,  the  tax  levy  was 
precisely  the  same  as  it  would  have  been  had  the  appropria- 
tion ordinance  been  duly  passed.  How,  then,  was  the  sub- 
stantial justice  of  the  tax  affected  ?  The  answer  is  obvious. 
If  not  affected,  then  the  omission  or  error  of  the  city  council 
was  cured  by  the  section  cited. 

In  Buck  v.  The  People,  78  111.  560,  and  in  Chiniquy  v.  The 
People,  id.  572,  where  local  taxes  were  not  levied  and  returned 
to  the  clerk  in  time,  it  was  held  the  error  in  the  proceedings 
did  not  affect  the  substantial  justice  of  the  tax,  and  it  was 
cured  by  section  191.  This  court  said  in  Chiniquy  v.  The 
People,  78  111.  577 :     "The  amendment  introduced  into  the 
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191st  section  of  the  present  Revenue  law  has  produced  a  rad- 
ical change  in  proceedings  to  recover  judgment  for  delinquent 
taxes,  and  has  overruled  or  modified  most  if  not  all  our  pre- 
vious decisions  on  the  questions  thus  arising."  In  Thatcher 
v.  The  People,  79  111.  602,  it  was  said:  "Nearly  if  not  all  our 
previous  decisions  have  been  abrogated  as  rules  for  the  de- 
termination of  cases  arising  after  the  adoption  of  the  amend- 
ment." In  Fisher  v.  The  People,  84  111.  496,  in  construing 
section  191,  the  court  further  said:  "This  section  we  have 
construed  as  working  a  radical  change  in  the  policy  of  the  law 
in  respect  to  judgments  for  delinquent  taxes,  and  rendering 
inapplicable  all  former  decisions  holding  to  great  strictness 
and  literalness  in  following  the  language  of  the  statute  in 
such  cases."  Raly  v.  Guinn,  76  Mo.  273,  a  case  involving 
the  construction  of  a  statute  in  that  State  relating  to  an  error 
in  a  proceeding  where  land  was  sold  for  taxes,  will  be  found 
to  be  in  point  here. 

Mr.  Chief  Justice  Scholfield,  also  dissenting. 


Victor  Atwood 

v. 
Cyrus  L.  Buck. 

Filed  at  Ottawa  January  22,  1885. 

1.  Assigning  cross-errors — limitation.  Where  the  record  of  a  par- 
tition proceeding  is  brought  before  this  court,  and  the  plaintiff  in  error  has 
assigned  errors  on  that  part  of  the  decree  that  affects  him  injuriously,  the 
defendant  in  error,  under  the  statute,  may  assign  cross-errors  on  the  same 
record  as  to  matters  that  affect  him,  even  though  such  matters  may  have 
occurred  more  than  five  years  before  suing  out  the  writ  of  error. 

2.  Evidence — parol  evidence  as  to  proceedings  in  courts  in  a  foreign 
jurisdiction — character  of  evidence  admissible  concerning  disposition  of 
will  in  court  of  another  State.     It  is  not  competent  to  prove  by  oral  testi- 
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mony  what  proceedings  may  have  been  had  in  a  court  in  any  foreign  juris- 
diction. Such  testimony  that  there  was  a  contest  as  to  a  will  in  another  State 
in  its  courts,  is  inadmissible,  and  can  not  be  considered. 

3.  To  prove  that  a  will  had  been  offered  for  probate  in  the  probate  court  in 
the  State  of  Vermont,  where  the  testator  formerly  resided,  and  was  rejected, 
some  oral  testimony  was  introduced,  to  the  effect  there  was  some  contest  con- 
cerning it,  in  such  State,  together  with  the  following  marks  and  entries  on 
the  will:  "Filed  March  27,  1855.— Z.  Cooley,  Clerk."  "Eec.  at  the  probate 
office,  district  of  Georgia,  Vermont,  April  14,  A.  D.  1855. — J.  Davis,  Judge  of 
Probate."  "Cont'd  to  17th  of  July/1855."  "Cont'd  to  July  31, 1855."  "Cont'd 
to  Sept.  15,  1855,  when  it  was  adjudged,  on  trial,  that  said  instrument  was 
not  the  last  will  and  testament  of  the  said  M.  B.,  the  attestation  not  being 
according  to  the  laws  of  Vermont. — James  Davis,  Judge. "  It  was  held,  that 
the  evidence  was  incompetent,  and  wholly  insufficient  to  show  there  ever  was 
any  adjudication  as  to  the  will  in  any  court  in  the  State  of  Vermont. 

4.  Only  record  evidence  is  competent  to  prove  an  adjudication  touching  a 
will  in  the  probate  court  of  another  State  having  jurisdiction  of  such  matters. 
Memoranda  of  the  clerk  or  judge  of  such  court,  on  the  back  of  the  will,  can 
not  be  taken  as  a  record  of  any  judicial  determination,  and  foreign  records 
must  be  exemplified  and  properly  attested  before  they  can  be  admitted  in 
evidence. 

Wbit  of  Error  to  the  Circuit  Court  of  Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Kirkpatrick  &  Alexander,  for  the  plaintiff  in  error. 

Messrs.  Bull,  Strawn  &  Euger,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  is  brought  by  William  Buck,  against 
Cyrus  L.  Buck,  for  the  partition  of  certain  lands  of  which  it 
is  alleged  Murray  Buck  died  seized,  and  which  lands  are 
situated  in  the  county  of  Warren,  in  this  State.  After  the 
bill  was  filed,  William  Buck  became  bankrupt,  and  on  leave 
of  court  given  for  that  purpose,  the  assignee,  Victor  Atwood, 
was  substituted  in  his  stead  as  complainant,  and  thereafter 
the  suit  progressed  in  the  name  of  such  assignee.  All  the 
other  heirs  of  Murray  Buck  seem. to  have  conveyed  their  in- 
terest in  the  lands  involved,  to  defendant,  Cyrus  L.  Buck,  so 
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that  the  controversy  is  confined  solely  to  the  interest  claimed 
by  William  Buck.  On  the  hearing  in  the  circuit  court  it  w#s 
found  complainant  was  entitled  to  one  share  of  the  lands  in 
controversy  that  had  belonged  to  his  father  in  his  lifetime, 
and  it  was  so  decreed. 

The  commissioners,  in  making  partition,  set  apart  to  com- 
plainant one  share, — that  is,  what  was  thought  to_  be  one- 
eleventh  part  of  the  land, — by  a  sufficient  description,  and 
then  set  off  the  residue  of  the  lands  to  Cyrus  L.  Buck,  and 
also  the  right  of  way  over  a  strip  thirty-three  feet  wide  on 
the  west  side  of  the  tract,  previously  set  apart  to  complainant. 
The  only  question  made  by  complainant  on  the  record  is,  had 
the  commissioners  the  right,  under  the  decree,  to  allot  a  por- 
tion of  the  lands  to  complainant  as  his  share,  and  then  create 
an  easement  over  or  upon  it  in  favor  of  the  other  party  hold- 
ing the  residue  of  the  estate.  It  is  contended  by  complainant 
they  had  no  such  power.  Complainant  only  brought  up  so 
much  of  the  record  of  the  circuit  court  as  presented  the 
question  he  makes  upon  it,  but  defendant  assigned  cross- 
errors  under  the  statute,  and  afterwards,  on  certiorari  from 
this  court,  caused  a  complete  transcript  to  be  brought  up,  so 
that  now  the  whole  record  of  the  cause  is  before  this  court. 
The  bill  alleges  Murray  Buck  died  intestate,  and  it  proceeds 
on  that  theory,  otherwise  complainant  would  be  entitled  to 
no  relief.  This  allegation  of  the  bill  is  denied  by  defendant, 
and  he  has  assigned  cross-errors,  the  principal  one  being,  the 
court  erred  in  decreeing  that  Victor  Atwood,  as  assignee  of 
William  Buck,  was  entitled  to  any  share  in  the  property  in 
litigation.  A  motion  has  been  made  by  plaintiff  in  error  to 
dismiss  the  cross-errors,  for  the  reason,  it  is  said,  more  than 
five  years  have  elapsed  from  the  time  of  rendering  that  part 
of  the  decree  to  which  the  cross-errors  relate,  and  the  suing 
out  of  the  original  writ  of  error  herein.  Since  the  return  of 
the  writ  of  certiorari  issued  out  of  this  court,  the  entire  record 
of  the  circuit  court  in  the  cause  is  before  this  court,  and  now 
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that  plaintiff  in  error  has  assigned  errors  on  that  part  of  the 
decree  that  affects  him  injuriously,  certainly  defendant,  under 
the  statute,  can  assign  cross-errors  on  the  same  record  as  to 
matters  that  affect  him.  Whether  the  question  made  can  be 
raised  on  motion,  or  must  be  done  by  plea,  will  not  be  con- 
sidered, for  it  is  certain  there  is  no  statute  of  limitations  that 
would  bar  defendant's  right  to  assign  cross-errors  on  the  same 
record  where  plaintiff  in  error  has  assigned  errors.  His  right 
to  do  so  is  secured  by  statute. 

Prior  to  the  death  of  Murray  Buck,  which  occurred  in 
March,  1855,  in  Knox  county,  in  this  State,  where  he  had 
resided  since  the  previous  May,  he  made  his  will,  which  was 
executed  and  attested  in  conformity  to  the  laws  of  Illinois. 
By  the  third  clause  of  the  will  the  testator  devised  the  lands 
now  in  controversy,  to  defendant,  Cyrus  L.  Buck,  together  with 
certain  personal  property  that  might  be  on  the  farm  at  his 
death.  The  will  was  duly  proven  by  the  attesting  witnesses, 
and  was  admitted  to  probate  on  the  24th  day  of  October,  1876, 
in  the  county  court  of  Knox  county,  where  the  testator  died, 
and  where  he  left  both  real  and  personal  property  to  be  ad- 
ministered. Treating  the  will  of  Murray  Buck  as  valid,  and 
as  having  been  regularly  admitted  to  probate  in  Knox  county, 
where  the  testator  died,  it  would  pass  the  entire  title  of  the 
land  to  defendant,  Cyrus  L.  Buck,  and  that  would  be  the  end 
of  all  controversy.  But  it  is  said  the  will  had  been  presented 
to  the  probate  court  in  the  State  of  Vermont,  where  the  tes- 
tator had  resided  immediately  preceding  his  coming  to  this 
State,  and  that  it  was  there  adjudged  it  was  not  the  will  of 
Murray  Buck,  and  that  the  refusal  of  that  court  to  admit  it  to 
probate  is  final  and  conclusive.  One  difficulty  in  regard  to  the 
position  taken  is,  there  is  no  competent  evidence  in  the  record 
to  sustain  it.  There  is  some  oral  testimony  in  the  record  that 
there  was  a  contest  as  to  the  will  in  Vermont,  but  of  course 
that  is  to  be  rejected.  It  would  certainly  not  be  competent 
to  prove,  by  oral  testimony,  what  proceedings  may  have  been 
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had  in  a  court  in  any  foreign  jurisdiction.  All  the  other  tes- 
timony in  the  record  on  this  branch  of  the  case  consists  of 
certain  entries  appearing  on  the  back  of  the  will  itself.  The 
first  is,  "Filed  March  27,  1855.— Z.  Cooley,  Clerk."  Where 
it  was  filed,  in  what  court,  or  who  the  party  is  that  purports 
to  file  it,  does  not  appear.  The  other  file  marks  are  as  follows  : 
"Eec.  at  the  probate  office,  district  of  Georgia,  Vermont,  April 
14,  A.  D.  1855.— J.  Davis,  Judge  of  Probate."  "Continued 
to  17th  of  July,  1855."  "Cont'd  to  July  31, 1855."  "Cont'd 
to  Sept.  15,  1855,  when  it  was  adjudged,  on  trial,  that  said 
instrument  was  not  the  last  will  and  testament  of  the  said 
Murray  Buck,  the  attestation  not  being  according  to  the  laws 
of  Vermont. — James  Davis,  Judge. "  The  oral,  testimony  is 
to  the  effect  there  was  some  contest  in  Vermont  concerning 
the  will,  and  that  counsel  was  employed  by  the  parties,  but 
defendant  had  nothing  to  do  with  it.  It  is  proven,  at  that 
time,  and  for  a  long  time  thereafter,  he  was  incapacitated  by 
mental  weakness,  induced  by  severe  sickness,  from  giving  the 
slightest  attention  to  any  kind  of  business.  But  it  matters 
little  what  his  condition  was.  The  difficulty  is,  there  is  no 
competent  evidence  there  was  ever  any  adjudication  touching 
the  will,  in  any  court  or  before  any  tribunal  in  the  State  of 
Vermont  having  jurisdiction  of  such  matters.  Only  record 
evidence  would  be  competent  to  prove  that  fact.  The  memo- 
randa on  the  back  of  the  will  are  in  no  sense  the  records  of 
any  judicial  adjudications.  They  are  not  attested  or  exem- 
plified, as  is  usually  done  to  make  records  competent  evidence 
in  any  foreign  jurisdiction.  Bejecting  the  entries  on  the  will 
as  no  evidence  there  had  ever  been  any  adjudication  in  Ver- 
mont touching  the  will,  there  is  absolutely  nothing  that  mili- 
tates, in  any  view  of  the  law,  against  the  jurisdiction  of  the 
county  court  of  Knox  county,  in  this  State,  to  admit  the  will 
of  Murray  Buck  to  probate,  as  was  done.  It  was  proven  to 
have  been  executed  according  to  the  laws  of  Illinois,  where 
the  testator  resided  at  the  time  of  his  death,  and  that  proof 
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was  made  a  matter  of  record,  which  is  all  that  is  required  to 
be  done  to  establish  it  as  the  last  will  and  testament  of  the 
decedent.  That  probate  of  the  will  stands  unreversed,  and 
no  reason  is  perceived  why  defendant  does  not,  under  its  pro- 
visions, take  the  entire  land. 

This  view  being  conclusive  of  the  whole  case,  it  will  not  be 
necessary  to  consider  the  errors  assigned  by  complainant. 
The  cross-errors  are  well  assigned,  and  the  decree  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  conforming  to  this  opinion. 

Decree  reversed. 


The  Farmers'  National  Bank  of  Bushnell 

v. 

Theodore  F.  Sperling. 

Filed  at  Springfield  March  30,  1885. 

1.  Appeal — without  regard  to  amount  involved — in  suit  to  remove  cloud 
upon  title.  On  bill  to  set  aside  a  sheriff's  sale  of  land  on  execution  as  a  cloud 
upon  a  title,  and  to  enjoin  the  making  of  a  sheriffs  deed,  an  appeal  lies  to 
this  court  from  the  Appellate  Court,  where  the  decision  of  that  court  is  final, 
without  regard  to  the  amount  in  controversy. 

2.  Settlement — payment — of  a  transaction  amounting  to  payment. 
A  and  B  owning  a  tract  of  land  as  tenants  in  common,  borrowed  $3500,  to 
secure  which  they  gave  their  joint  note,  and  a  mortgage  on  the  land.  B  took 
of  this  amount  $800  for  his  individual  use,  and  gave  A  his  note  for  $800. 
Afterward,  B  sold  and  conveyed  his  interest  in  the  land  to  A  for  $2000,  sub- 
ject to  the  incumbrance  thereon  of  $3500,  which  A  was  to  pay,  and  A,  in 
making  payment  of  the  $2000,  turned  in  B's  note  of  $800  as  part  payment. 
After  this,  a  bank  recovered  judgment  against  B,  and  had  the  land  sold,  and 
on  bill  by  A  to  set  aside  the  sale,  claimed  that  A  still  owed  B  one-half  of  the 
$800  note:  Held,  that  the  settlement  of  the  parties,  being  in  good  faith,  was 
conclusive,  and  that  the  entire  purchase  money  had  been  paid  by  A. 

3.  Parties — in  chancery — on  bill  to  set  aside  a  sheriff's  sale  as  a  cloud 
on  title.  On  bill  by  the  owner  of  land  to  set  aside  a  sale  of  it  on  execution, 
against  a  former  owner  and  another,  as  a  cloud  upon  title,  the  defendants  in 

18—113  III. 
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the  execution,  though  proper  parties,  are  not  indispensable  parties,  where  no 
decree  is  entered  affecting  their  interest,  such  as,  vacating  the  entry  of  satis- 
faction of  the  judgment  against  them. 

4.  Same— time  to  object  for  want  of  proper  parties.  Where  the  parties 
omitted  in  a  bill  in  chancery  are  not  indispensable  to  a  decision  of  the  case 
upon  its  merits,  it  will  be  too  late  to  make  the  objection  at  the  hearing  that 
they  are  not  made  parties;  but  when  the  rights  of  the  parties  not  before  the 
court  are  intimately  connected  with  the  matter  in  dispute,  so  that  a  final 
decree  can  not  be  made  without  materially  affecting  their  interests,  the  objec- 
tion may  be  taken  at  the  hearing,  or  on  appeal  or  error. 

5.  Execution  sale  oe  land — in  case  no  title  passes — rights  of  the 
plaintiff  in  execution — how  far  the  rule  of  caveat  emptor  applies.  A  plaintiff 
in  execution  is  not  in  all  cases,  as  a  matter  of  right,  entitled  to  have  a  satis- 
faction and  levy  of  an  execution  vacated,  merely  because  no  title  passed  at 
the  sale.  In  general,  the  doctrine  of  caveat  emptor  applies  to  such  sales;  and 
although  the  fact  that  the  defendant  in  execution  had  no  title,  may,  when 
unexplained,  justify  a  court  of  equity  in  vacating  the  levy  and  satisfaction  on 
the  ground  of  mistake,  yet  that  court  would  not  interfere  where  it  was  clearly 
shown  that  the  plaintiff  in  the  execution  had  willfully,  with  full  knowledge 
of  all  the  facts,  caused  a  levy  upon  the  property  of  a  person  other  than  the 
defendant  in  the  execution. 

-  6.  Notice — possession  of  land  as  notice  of  occupant's  rights.  Where 
one  tenant  in  common  of  land,  while  in  possession  of  the  whole,  paying  rent 
to  his  co-tenant,  purchases  the  interest  of  the  latter,  and  takes  a  deed  there- 
for, which  he  fails  to  record  until  after  the  recovery  of  a  judgment  against 
his  grantor,  his  continuous  possession  of  the  land  will  operate  as  notice  to  the 
judgment  creditor  of  his  rights  as  purchaser,  and  he  may  have  a  sale  of  the 
undivided  half  thereof  set  aside  as  a  cloud  upon  his  title. 

7.  Bill  in  chanceky — sufficiency  of  allegation  of  possession.  A  bill 
to  set  aside  a  sale  of  land  on  execution,  on  the  ground  of  notice  to  the  judg- 
ment creditor  of  the  complainant's  purchase  of  the  premises  before  the  recov- 
ery of  the  judgment  against  the  former  owner  of  an  undivided  half  thereof, 
alleged  that  the  complainant  took  possession  of  the  land  several  years  before 
the  recovery  of  the  judgment,  when  he  rented  of  the  owner  of  the  other  half 
interest,  and  that  he  had  been  in  the  sole  and  exclusive  possession  of  the 
property  ever  since;  and  in  another  place,  that  the  judgment  creditor  had 
notice  of  his  possession:  Held,  that  the  allegation  of  notice  of  the  complain- 
ant's rights  by  possession  was  sufficient  on  error. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McDonough  county ;  the  Hon.  S.  P.  Shope,  Judge,  presiding. 
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Messrs.  Wheat  &  Imes,  and  Messrs.  Tunnicliff  &  Bacon, 
for  the  appellant : 

The  bill  charges  notice  only  at  the  time  of  the  sale.  The 
notice,  to  avail,  must  be  before  or  when  the  judgment  was 
recovered.     Massey  v.  Wrestcott,  40  111.  160. 

The  records  here  showing  title  in  Theodore  and  Abram  B. 
Sperling,  jointly,  and  the  possession  of  Theodore  being  con- 
sistent with  his  own,  and  not  inconsistent  with  Abram's,  title, 
was  no  notice  to  any  one  of  his  having  purchased  Abram's 
interest.  Stone  v.  Cook,  79  111.  424;  Fassett  v.  Smith,  23 
N.  Y.  252 ;  Richardson  v.  Haynes,  1  La.  Ann.  286 ;  Bodrean 
v.  Bergeson,  4  id.  84;  Rodgers  v.  Hussey,  36  Iowa,  664;  Rey- 
nolds v.  Ruckman,  35  Mich.  80 ;  Atwood  v.  Bearst,  47  id.  72 ; 
Wade  on  Law  of  Notice,  sees.  297,  298 ;  Emmons  v.  Murray, 
16  N.  H.  286 ;  Plumer  v.  Robertson,  6  S.  &  E.  179 ;  Palmer 
v.  Bates,  22  Minn.  522. 

As  to  when  notice  to  an  agent,  trustee,  etc.,  affects  his 
principal,  see  Fairfield  Savings  Bank  v.  Chase,  72  Maine, 
226;  McCormicky.  Wheeler,  36  111.  114;  Choteau  Y.Allen, 
70  Mo.  290 ;  Ford  v.  French,  72  id.  250 ;  Horseman  v.  Gir- 
ard  Association,  81  Pa.  St.  256 ;  Pringle  v.  Dunn,  37  Wis. 
449. 

Appellee  failed  to  pay  the  full  purchase  money  to  the  ex- 
tent of  $400,  and  interest  thereon. 

The  defendants  in  the  execution  were  necessary  parties. 
Eorer  on  Judicial  Sales,  sees.  1145-1147 ;  Prentice  v.  Kimball, 
19  111.  320. 

Messrs.  Neece  &  Blazer,  for  the  appellee : 

As  to  an  appeal  lying  to  this  court,  see  section  90  of  the 
Practice  act ;  section  8  of  the  Appellate  Court  act ;  Sedgwick 
v.  Johnson,  107  111.  385  ;  Trustees  of  Schools  v.  Potter,  108  id. 
442;  Umlauf  v.  Umlauf,  103  id.  657;  Talcott  v.  Schule,  95 
id.  201 ;    Baber  v.  Railroad  Co.  93  id.  342 ;    Walker  v.  Malin 
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&  Co.  94  id.  596 ;  Carlin  v.  Fox,  98  id.  146 ;  Peck  v.  Herring- 
ton,  104  id.  88. 

Open  and  notorious  possession  of  land  is  sufficient  to  put 
subsequent  purchasers  and  incumbrancers  upon  inquiry  as  to 
the  rights  of  the  occupant.  Keys  v.  Test,  33  111.  316  ;  Trues- 
dale  v.  Ford,  37  id.  210  ;  Reeves  v.  Ayers,  38  id.  418  ;  DeWolf 
v.  Pratt,  42  id.  198;  Warren  v.  Richmond,  53  id.  52;  Wade 
on  Law  of  Notice,  116,  120. 

The  objection  for  want  of  parties  is  for  the  first  time  raised 
in  this  court  upon  appeal,  when,  we  think,  it  was  the  duty  of 
appellant,  if  such  is  the  case,  to  have  raised  that  question  in 
the  court  below,  by  either  demurrer,  plea  or  answer.  If  any 
defect  such  as  is  urged,  does  in  fact  exist,  it  is  manifest  upon 
the  face  of  the  bill,  and  hence  should  have  been  raised  by 
demurrer  interposed  for  that  purpose.  Story's  Eq.  PI.  sec. 
75 ;  1  Daniell's  Ch.  Prac.  285,  286 ;  Conwell  v.  Watkins,  71 
111.  488;  Allen  v.  Woodruff,  96  id.  11. 

The  omission  of  the  judgment  debtors  as  parties  could  not 
prejudice  appellant,  and  as  their  rights  were  not  affected  by 
the  decree,  they  were  not  indispensable  parties.  Manf.  Co. 
v.  Daggett,  84  111.  557 ;  Walsh  v.  Wright,  101  id.  178 ;  Story's 
Eq.  PI.  sees.  76,  77,  and  notes. 

The  principle  of  caveat  emptor  applies  to  judicial  sales,  un- 
less the  party  is  misled  by  fraud.  Finley  v.  Mayer,  42  111. 
350 ;  Bishop  v.  O'Connor,  69  id.  431 ;  Roberts  v.  Hughes,  81 
id.  130 ;  Vanscoyoc  v.  Kimler,  77  id.  151 ;  Holmes  v.  Shaver, 
78  id.  578;  Bassett  v.  Lockard,  60  id.  164. 

The  principle  is  well  established  that  a  levy  on  personal 
property  under  a  fi.  fa.  is  prima  facie  a  satisfaction  of  the 
debt.  Trenary  v.  Cheever,  48  111.  28 ;  Smith  v.  Hughes,  24 
id.  270. 

Abram  B.  was  to  pay  the  whole  of  the  $800  to  the  Bulls, 
and  each  of  them  the  balance,  $2700,  so  that  Abram's  note 
properly  paid  the  amount  it  called  for. 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Theodore  P.  Sperling  and  Abram  B.  Sperling  in  the  fall 
of  1868  purchased  the  north-west  quarter  of  section  9,  town- 
ship 7,  north,  range  3,  west,  in  McDonough  county,  of  Charles 
Chandler.  In  the  spring  of  1869  they  entered  into  possession, 
and  commenced  making  improvements  thereon,  and  they  con- 
tinued to  occupy  and  improve  and  cultivate  it,  as  tenants  in 
common,  until  in  1873,  when  Abram  B.  rented  his  undivided 
interest  therein  to  Theodore  F.,  and  thereafter  Theodore  F. 
paid  Abram  B.  rent  for  such  interest,  until  April,  1877,  when 
Abram  B.  sold  his  undivided  interest  in  the  tract  to  Theo- 
dore F.  Since  that  time  Theodore  F.  has  been  in  the  sole 
and  exclusive  possession  of  the  entire  tract,  cultivating  and 
claiming  it  as  his  own.  Charles  Chandler  conveyed  the  tract 
to  Theodore  F.  and  Abram  B.  by  deed  dated  June  15,  1876, 
which  was  recorded  in  the  proper  office  on  the  same  day. 
Abram  B.  conveyed  his  undivided  interest  in  the  tract  to  Theo- 
dore F.  by  deed  acknowledged  on  the  18th  of  April,  1878, 
and  delivered  about  the  1st  of  May,  1878,  but  which  was  not 
recorded  in  the  proper  office  until  the  15th  of  January,  1880. 

The  Farmers'  National  Bank  of  Bushnell  obtained  a  judg- 
ment in  the  McDonough  circuit  court,  against  Abram  B.  Sper- 
ling and  John  K.  Sperling,  on  the  12th  of  September,  1879, 
for  $515.66,  and  costs  of  suit.  Execution  was  issued  on  that 
judgment  on  the  4th  of  October,  1879,  and  it  was  subse- 
quently levied  on  the  north-west  quarter  of  section  9,  town- 
ship 7,  north,  range  3,  west,  in  McDonough  county.  On  the 
20th  of  March,  1880,  the  tract  was  sold  by  the  sheriff,  by 
virtue  of  this  levy,  to  the  bank,  and  a  certificate  of  purchase 
was  issued  to  it,  which  was  recorded  on  the  3d  of  May,  1880. 
The  decree  of  the  circuit  court  sets  aside  this  sale,  upon  the 
ground  that  Theodore  F.  Sperling  was  the  sole  owner  of  the 
land  by  virtue  of  the  deed  from  Abram  B.  to  him,  and  that 
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the  bank  is  chargeable  with  notice  of  this  ownership,  by  reason 
of  his  possession  of  the  tract  at  and  before  the  time  it  ob- 
tained its  judgment. 

A  motion  was  made  to  dismiss  the  appeal  upon  the  ground 
that  there  is  no  question  of  law  certified  by  the  Appellate 
Court,  and  the  amount  in  controversy  is  less  than  $1000. 
The  motion  is  overruled.  The  bill  is  not  for  the  recovery  of 
any  sum  of  money,  but  simply  to  set  aside  a  sale  as  a  cloud 
upon  a  title,  and  to  enjoin  the  making  of  a  deed.  In  such 
cases  an  appeal  lies  directly  to  this  court  from  the  Appellate 
Court,  when  the  decision  of  that  court  is  final.  Peck  v.  Her- 
rington,  104  111.  88;  French  v.  Gibbs,  105  id.  523. 

The  grounds  upon  which  a  reversal  of  the  decree  below  is 
sought,  necessary  to  be  noticed,  in  the  view  we  take  of  the 
case,  are  three :  First,  the  proof  does  not  show  the  payment 
of  the  purchase  money,  in  full,  by  appellee,  before  appellant's 
judgment  was  obtained  ;  second,  Abram  B.  and  John  E.  Sper- 
ling were  indispensable  parties  to  the  bill;  and  third,  the 
possession  of  Theodore  F.,  under  the  circumstances,  was  not 
constructive  notice  that  he  was  sole  owner  of  the  property. 
In  our  opinion,  neither  of  these  grounds  is  tenable. 

First — Whether  the  payment  of  the  purchase  money  was 
in  fact  made  by  appellee,  in  full,  before  appellant's  judgment 
was  obtained,  depends  entirely  upon  the  veracity  of  Abram  B. 
and  Theodore  F.  They  swear  that  it  was.  Counsel  for  ap- 
pellant do  not  claim  to  have  successfully  impeached  them, 
but  only  that  on  their  own  statement  $400 — one-half  the 
amount  of  a  certain  $800  note — is  unpaid.  The  price  Theo- 
dore F.  was  to  pay  Abram  B.,  they  say,  was  $2000,  subject 
to  incumbrance.  They  had  borrowed  of  the  Bulls,  of  Quincy, 
$3500,  for  which  they  gave  their  joint  promissory  note,  and 
they  secured  it  by  a  deed  of  trust  on  the  tract.  Of  this  $3500, 
in  fact  only  $2700  was  for  the  joint  benefit  of  Abram  B.  and 
Theodore  F.  The  other  $800  was  for  the  individual  benefit  of 
Abram  B.,  only.     He  gave  his  individual  note  to  Theodore  F. 
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for  this  $800,  and  when  he  sold  his  interest  to  Theodore  F., 
he  took  it  up,  as  a  payment  of  so  much  of  the  $2000.  Appel- 
lant's position  is,  inasmuch  as  both  signed  the  $3500  note, 
Abram  B.  should  only  be  liable,  and  therefore  should  only 
have  given  his  note  to  Theodore  F.  for  one-half  the  $800, — 
in  other  words,  that  he  is  liable  on  the  note  for  one-half,  and 
in  getting  the  whole  of  the  $800  he  is  only  getting,  to  that 
extent,  one-half  that  he  is  not  liable  for.  This,  as  a  mere 
statement  of  the  apparent  position  of  the  parties,  on  the  face 
of  the  papers,  is  entirely  correct ;  and  if  Abram  B.  had  paid 
one-half  of  the  $3500  note  before  he  sold  his  interest  to  Theo- 
dore F.,  or  if,  as  between  them,  he  had  continued  his  liability 
thereon,  he  would  have  remained  liable  to  Theodore  F.  for 
only  one-half  the  $800.  But  it  was  competent  for  them  to 
agree,  as  they  say  they  did  agree,  to  settle  upon  the  basis  of 
Theodore  F.'s  liability  for  the  whole  note, — if  he  had  paid  it, 
recognizing  that  fact,  and  if  he  had  not  paid  it,  providing  that 
he  should  do  so, — and  in  that  event  it  would  stand  just  as  if 
they  had  jointly  borrowed  $2700,  payment  of  which  was  made 
or  assumed  by  Theodore  F.,  and  Abram  B.  had  individually 
borrowed  $800,  payment  of  which  was  made  or  assumed  by 
Theodore  F.,  in  which  case  it  would  be  clear  to  the  appre- 
hension of  all  that  Abram  B.  would  owe  Theodore  F.  the 
whole  of  the  $800,  as  for  so  much  money  paid  to  his  use. 
The  parties  are  not  entirely  lucid  in  their  explanations,  but 
we  think  the  fair  conclusiou,  from  their  evidence,  is,  that 
the  $800  note  was  accepted  in  payment  of  that  amount  of  the 
$2000,  upon  the  hypothesis,  as  between  themselves,  that  the 
incumbrance  proper  upon  the  land,  subject  to  which  the  pur- 
chase was  made,  was  to  be  regarded  as  only  $3500,  less  the 
$800  received  by  Abram  B.,  (or  $2700,)  and  that  the  whole 
amount  had  been  or  was  to  be  paid  by  Theodore  F., — or,  to 
state  it  a  little  differently,  that  Abram  B.  was  to  be  consid- 
ered as  having  paid  $800  on  the  $3500  which  he  had  received 
from  Theodore  F.,  in  part  payment  of  the  $2000.     Whether, 


280  Farmers'  Nat.  Bane  v.  Sperling. 

Opinion  of  the  Court. 

when  the  $800  note  was  given,  it  was  intended  as  a  mere 
obligation  of  indemnity,  or  in  consideration  that,  as  between 
the  parties,  Theodore  F.  should  alone  be  liable  on  the  $3500, 
is,  perhaps,  not  very  important,  since,  when  Abram  B.  sold 
his  interest  to  Theodore  F.,  so  long  as  the  consideration  was 
adequate  there  was  no  objection  to  his  taking  for  his  interest 
what  he  pleased,  and  they  might,  as  between  themselves, 
in  speaking  of  the  incumbrance  that  was  to  be  assumed  by 
Theodore  F.,  treat  it  as  only  extending  to  or  embracing  the 
money  actually  borrowed  to  extinguish  a  prior  incumbrance 
on  the  land, — that  is,  $2700.  So  long  as  they  understood 
each  other,  and  no  mistake  was  made,  others  could  not  object 
that  they  had  miscalled  terms,  or  come  to  inaccurate  conclu- 
sions. They  swear  no  mistake  was  made,  and  it  is  not  satis- 
factorily shown  they  are  under  misapprehension,  or  testify 
willfully  false. 

Second — This  objection  was  not  made  in  the  circuit  court. 
No  decree  was  sought  or  rendered  against  Abram  B.  Sperling 
or  John  B.  Sperling.  They  can  not,  therefore,  be  affected  by 
the  decree.  {Whiting  v.  Bank  of  United  States,  13  Pet.  1.) 
It  is  impossible  to  conceive  why  the  court  can  not  decree,  as 
between  the  purchaser  of  land  at  a  sheriff's  sale  and  the  owner 
of  the  land,  in  regard  to  the  effect  of  the  sale,  without  having 
the  defendant  in  execution  in  court.  If  it  were  sought  thereby 
to  vacate  the  satisfaction  of  the  execution  and  the  levy,  un- 
doubtedly the  defendant  in  execution  would  be  a  necessary 
party,  because  the  decree  would  directly  affect  him ;  but  a 
plaintiff  in  execution  is  not,  in  all  cases,  as  a  matter  of  right 
entitled  to  have  a  satisfaction  and  levy  of  an  execution  vacated 
merely  because  no  title  passed  at  the  sale.  In  general,  the 
doctrine  of  caveat  emptor  applies  to  such  sales,  and  although 
the  fact  that  the  defendant  in  execution  had  no  title  to  the 
property,  might,  unexplained,  be  regarded  as  sufficient  evi- 
dence of  mistake  to  justify  a  court  of  equity  in  rescinding  the 
sale  and  vacating  the  levy,  and  any  satisfaction  produced  by 
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the  sale,  yet  cases  may  be  conceived  of  where  courts  of  equity 
would  not  do  so, — as,  for  instance,  a  court  of  equity  would 
hardly  interfere  in  such  a  case  where  it  was  clearly  made  to 
appear  that  the  plaintiff  in  execution  had  proceeded  willfully, 
with  thorough  knowledge  of  all  the  facts,  and  caused  an  exe- 
cution to  be  levied  upon  the  property  of  another,  in  regard  to 
the  title  to  which  there  was  no  reasonable  pretence  that  the 
defendant  in  execution  had  any  claim.  A  court  of  equity 
will  not  permit  itself  to  be  used  as  a  means  of  merely  harass- 
ing and  annoying  individuals,  or  of  gratifying  the  caprices 
and  variable  humors  of  parties.  And  in  any  case,  a  plaintiff 
in  execution  is  not  obliged  to  have  a  levy  or  satisfaction  of  an 
execution  vacated,  although  he  may  have  derived  no  title  by 
his  purchase  at  the  sale.  If  he  does  not  choose  to  do  so,  it 
can  not  concern  the  party  whose  property  has  been  illegally 
sold,  but  who  has  recovered  his  property.  The  latter  is  en- 
titled to  have  his  sale  set  aside,  and  his  interest  in  the  matter 
there  ceases.  So,  here,  when  the  bank  was  brought  into 
court,  it  might  have  objected  that  the  defendants  in  execution 
should  be  brought  before  the  court,  so  that  the  rights  of  all 
should  be  settled  in  a  single  proceeding ;  but  we  are  unable 
to  perceive  why  it  might  not  waive  that  objection,  and  contest 
with  the  appellee  the  only  question  between  them, — namely, 
whether  his  land  could  be  lawfully  sold  on  execution, — and 
contest  the  question  of  vacating  the  levy  and  the  satisfaction 
of  the  execution,  with  the  defendants  in  execution,  afterwards. 
We  concede  the  defendants  in  execution  would  have  been 
proper  parties ;  but  were  they  necessary  (i.  e.,  indispensable) 
parties  ?  The  rule  is  familiar,  and  was  laid  down  in  Prentice 
v.  Kimball,  19  111.  323,  that  where  the  parties  omitted  are  not 
indispensable  to  a  decision  of  the  case  upon  its  merits,  it  will 
be  too  late  to  make  the  objection  at  the  hearing;  but  where 
the  rights  of  the  parties  not  before  the  court  are  intimately 
connected  with  the  matter  in  dispute,  so  that  a  final  decree 
can  not  be  made  without  materially  affecting  their  interests, 
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the  objection  may  be  taken  at  the  hearing,  or  on  appeal,  or 
on  error.  In  that  case  the  satisfaction  of  the  judgment  was 
vacated  without  defendant  therein  having  been  made  a  party 
to  the  proceeding  to  vacate,  and,  of  course,  if  the  vacation 
was  valid,  it  directly  affected  him  to  the  amount  of  the  judg- 
ment ;  while  here,  we  have  seen,  the  omitted  parties  can  not 
be  affected  by  the  decree.  It  has  not  been  established  by  any 
authorities  referred  to  by  counsel,  (and,  we  think,  can  not  be, 
by  respectable  authorities,)  that  a  sale  can  not  be  set  aside 
unless  the  levy  of  the  execution,  and  any  satisfaction  thereof 
produced  by  the  sale,  be  vacated  at  the  same  time  and  in  the 
same  proceeding ;  and  unless  this  can  be  done,  the  most  that 
can  be  said  is,  these  omitted  parties  would  have  been  proper 
parties,  but  they  are  not  indispensable. 

Third — This  court  has  held,  in  opposition  to  the  rule  quoted 
by  counsel  for  appellant  from  Wade's  Law  of  Notice,  sees. 
297,  298,  and  Emmons  v.  Murray,  16  N.  H.  386,  that  the  actual, 
open  and  visible  possession  of  real  estate  is  constructive  notice 
to  persons  purchasing  it,  of  whatever  rights  the  possessor  then 
has  in  the  land.  In  Coari  v.  Olsen,  91  111.  273,  we  held,  in 
obedience  to  what  we  understood  to  be  the  common  law,  and 
upon  the  faith  of  authorities  therein  referred  to,  that  where 
a  tenant  changes  his  character  by  agreeing  to  purchase,  his 
possession  amounts  to  notice  of  his  equitable  title  as  pur- 
chaser. In  Haworth  v.  Taylor,  108  111.  275,  we  held  that  the 
possession  of  a  tenant  is  constructive  notice  of  the  actual  title 
of  the  landlord  at  that  time,  although  that  title  was  acquired 
subsequent  to  the  time  the  landlord  leased  to  the  tenant.  It 
was  there  said :  "As  at  the  date  of  the  lease  Taylor  was  not 
the  owner  of  the  land,  but  acquired  title  subsequently,  on 
November  13,  1865,  it  is  contended  that  the  notice  from  the 
tenant's  occupancy  was  notice,  only,  of  Taylor's  (the  land- 
lord's) rights  at  the  time  of  the  making  of  the  lease,  and  not 
of  his  rights  at  the  time  of  Haworth's  deed, — December  26, 
1866.     We  do  not  concur  in  this  view,  although  the  authority 
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cited  (Emmons  v.  Murray,  16  N.  H.  398,)  lends  somewhat  of 
countenance  to  it.  We  regard  the  doctrine,  as  derived  from 
the  decisions  of  this  court,  to  he,  that  where  one  purchases 
land  of  which  another  is  at  the  time  in  the  actual,  open  and 
visible  possession,  such  possession  is  constructive  notice  to 
the  purchaser,  of  all  rights  whatever  of  the  possessor  in  the 
land  at  the  time  of  the  purchase."  This  rule  binds  the  bank 
with  notice,  by  Theodore's  possession  at  the  time  judgment 
was  obtained,  of  the  title  he  then  actually  had. 

Objection  is  urged  that  the  bill  does  not,  with  sufficient 
certainty,  allege  that  Theodore  had  possession  when  the  judg- 
ment was  rendered.  The  bill  is  inartistically  framed  in  this 
respect ;  but  it  is  alleged  that  Theodore  took  possession  in 
1873,  when  he  rented  of  Abram,  and  that  he  has  been  in  the 
sole  and  exclusive  possession  of  the  property  ever  since,  and 
in  another  place  it  is  alleged  that  the  bank  had  notice  of  his 
possession.  This,  we  think,  on  error,  is  sufficient.  No  de- 
murrer was  filed  to  the  bill  on  this  account,  and  the  objection 
was  not  otherwise  urged  at  the  hearing. 

The  decree  is  affirmed. 

Decree  affirmed. 


Samuel  C.  Hill  et  al. 
v. 
9  George  H.  Blackwelder. 

Filed  at  Springfield  March  30,  1885. 

1.  Special  constable — to  serve  summons  in  civil  suit  A  justice  of 
the  peace  can  not  make  a  lawful  appointment  of  a  constable  pro  tern,  to  serve 
a  summons  or  other  personal  notice  in  a  civil  suit,  and  the  service  of  sum- 
mons by  such  a  constable  will  fail  to  give  the  justice  of  the  peace  jurisdiction 
of  the  person  of  the  defendant. 

2.  Estoppel — the  general  rule.  Where  one,  by  his  words  or  conduct, 
intentionally  causes  another  to  believe  the  existence  of  a  certain  state  of 
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things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time,  and  the  Statute  of  Frauds  will 
have  no  application  to  defeat  the  application  of  this  rule. 

3.  Same — to  deny  the  validity  of  a  judgment  under  which  a  sale  was 
made.  Where  the  defendant  in  a  judgment  rendered  by  a  justice  of  the 
peace,  which  is  made  a  lien  upon  real  estate  by  filing  a  transcript  thereof  in 
the  office  of  the  clerk  of  the  circuit  court,  induces  a  creditor  other  than  the 
plaintiff  in  the  judgment  to  make  a  redemption  under  such  judgment  from 
prior  sales  under  execution,  and  to  bid  off  a  tract  of  land  previously  sold  to 
hold  as  a  security  and  for  the  benefit  of  the  former,  such  party,  and  those 
claiming  under  him  with  notice  of  the  title  thus  acquired,  will,  in  a  court  of 
equity,  be  estopped  from  defeating  such  title  by  showing  that  the  judgment 
of  the  justice  of  the  peace  was  void  for  want  of  jurisdiction  over  the  person  of 
such  defendant. 

4.  Same — whether  a  fraudulent  intent  is  necessary  to  the  application 
of  the  rule.  It  is  not  necessary  to  the  application  of  an  equitable  estoppel 
that  there  should  be  a  fraudulent  intention  on  the  part  of  the  party  causing 
another  to  act  upon  the  belief  of  the  existence  of  a  certain  state  of  fact,  and 
thereby  alter  his  position.  It  is  enough  if  there  would  be  a  fraudulent  effect 
from  allowing  the  party  to  set  up  a  claim  inconsistent  and  at  variance  with 
his  former  acts  and  declarations,  and  that  a  fraud  would  thereby  be  perpe- 
trated on  the  rights  of  the  person  thus  induced  to  alter  his  position. 

5.  Same — diligence  required  of  party  sought  to  be  influenced  by  false 
representations — as,  in  the  examination  of  the  records  as  to  the  facts  and 
title.  Where  the  foundation  of  the  estoppel  is  in  silence  and  omission  to 
give  notice  of  one's  rights,  the  party  relying  upon  the  same  must  not  have 
had  the  means  of  ascertaining  the  true  state  of  the  title  by  reference  to  the 
public  records.  But  this  rule  does  not  apply  to  a  case  where  the  land  owner 
has  actively  encouraged  and  induced  the  injured  party  to  act. 

6.  Same — want  of  knowledge  on  the  part  of  one  who  induces  a  certain 
line  of  action  in  another,  as  to  the  existence  of  facts.  Where  a  party,  by 
his  representations,  or  otherwise,  actually  encourages  and  induces  another 
to  make  a  redemption  from  a  judicial  sale  of  his  land  under  a  transcript  of 
a  judgment  of  a  justice  of  the  peace  against  him,  and  become  the  purchaser 
of  the  land,  he,  and  those  claiming  under  him  with  notice  of  the  rights  of 
such  purchaser  or  his  grantee,  will  be  estopped  from  defeating  the  title  thus 
acquired  by  showing  that  the  service  of  the  summons  on  him  was  void,  as 
being  by  one  not  authorized  to  serve  the  same,  although  that  fact  may  not 
have  been  known  to  him  at  the  time  he  so  induced  the  other  party  to  make 
the  redemption. 

7.  Description — uwest  side"  of  a  tract  of  land — whether  sufficiently 
certain.  Where  a  debtor  owns  ten  acres  on  the  west  side  of  a  forty-acre 
tract,  being  a  quarter  of  a  quarter-section,  a  levy  upon  the  same,  described 
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as  the  "west  side  of  the  N.  E.  I  of  the  N.  W.  |  of  sec.  23,"  etc.,  is  not  void 
for  uncertainty,  it  meaning  the  west  half  of  the  tract,  which  includes  the  ten 
acres  off  the  west  side  thereof. 

8.  Execution — equity  of  redemption — whether  subject  to  levy  and  sale. 
Where  a  judgment  debtor's  interest  in  a  tract  of  land  is  sold  under  a  valid 
levy  under  a  valid  judgment  and  execution,  his  right  to  redeem  from  such 
sale  is  not  subject  to  levy  and  sale  under  another  execution. 

9.  Inuring  of  subsequently  acquired  title.  By  statutory  provision,  a 
conveyance  of  land  by  one  not  having  title  is  made  valid  to  pass  an  after 
acquired  title,  the  same  as  if  the  grantor  had  the  legal  estate  at  the  time  of 
the  conveyance;  but  this  rule  does  not  extend  to  a  sheriff's  deed  made  upon 
an  execution  sale. 

10.  So  where  land  of  a  debtor  is  sold  on  execution,  and  is  again  sold 
under  a  second  execution  within  twelve  months,  a  redemption  by  a  judgment 
creditor  from  the  first  sale  will  not  operate  to  pass  title  to  the  purchaser  at 
the  second  sale,  but  the  title  will  pass  to  the  purchaser  at  the  sale  under  the 
redemption. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

Messrs.  Miller  &  McDavid,  and  Mr.  J.  M.  Truitt,  for  the 
appellants : 

As  a  general  rule  a  party  will  be  concluded  from  denying 
his  own  acts  or  admissions  which  were  expressly  designed  to 
influence  the  conduct  of  another,  and  did  influence  it,  when 
such  denial  will  operate  to  the  injury  of  the  latter.  Kinnear 
v.  Mackey,  85  111.  96 ;  Heiner  v.  Vandolah,  57  id.  520. 

It  is  not  essential  there  should  be  intentional  fraud.  It  is 
sufficient  if  it  will  result  from  the  evidence  he  attempts  to  set 
up.  Kinnear  v.  Mackey,  85  111.  96 ;  Flower  v.  Elwood,  66  id. 
447 ;  Chandler  v.  White,  84  id.  435. 

It  has  been  held  by  this  court  that  one  who  recommended  a 
title  to  a  purchaser  could  not  be  afterward  heard  to  question  it. 
Winchell  v.  Edwards,  57  111.  41 ;  Jeneson  v.  Jeneson,  66  id. 
259  ;  Bradley  v.  Luce,  99  id.  234;  Curyea  v.  Berry,  84  id.  600. 

The  description  of  the  land  in  the  levy  on  the  first  execu- 
tion as  "west  side,"  etc.,  is  sufficient.  Golcord  v.  Alexander, 
67  111.  581  ;  Billings  v.  Kankakee  Coal  Co.  id.  489. 
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The  second  levy  and  sale  were  void  for  the  reason  that  the 
debtor  had  no  title  remaining  to  be  sold. 

Messrs.  Lane  &  Cooper,  for  the  appellee : 

The  judgment  in  favor  of  Buford  &  Field  was  void,  and 
so  were  all  proceedings  under  it.  Evans  v.  Pierce,  2  Scam. 
469 ;  Johnson  v.  Baker,  38  111.  99 ;  Borders  v.  Murphy,  78 
id.  81. 

On  the  redemption  the  title  to  the  ten  acres  became  subject 
to  the  sale  made  by  the  Loan  and  Trust  company,  and  the 
title  to  the  forty  acres  became  absolutely  vested  in  Harris. 

The  description  of  the  levy  on  the  first  sale  of  the  ten-acre 
tract  was  void  for  uncertainty.  Schaumtoeffel  v.  Belm,  77  111. 
567;  Haskins  v.  Haskins,  67  id.  446;  Hughes  v.  Streeter,  24 
id.  650. 

Hermann  on  Estoppel,  415,  says:  "By  the  application  of 
this  principle  with  respect  to  the  title  to  real  property  it  must 
appear,  first,  that  the  party  making  the  admission,  by  his 
declaration  or  conduct  was  apprised  of  the  true  state  of  his 
own  title  ;  second,  that  he  made  the  admission  with  the  intent 
to  deceive,  or  with  such  culpable  and  careless  negligence  as 
to  amount  to  constructive  fraud ;  and  third,  that  the  other 
party  was  not  only  destitute  of  all  knowledge  of  the  true  state 
of  the  title,  but  of  all  means  of  acquiring  such  knowledge." 
See,  to  the  same  effect,  Bigelow  on  Estoppel,  437.  Nearly 
the  same  language  is  used  in  People  v.  Brown,  67  111.  439, 
and  Dinet  v.  Eilert,  13  Bradw.  99,  and  cases  cited. 

On  the  doctrine  of  estoppel,  see  Hermann  on  Estoppel,  421, 
439  ;  Bigelow  on  Estoppel,  438. 

To  show  that  under  the  Statute  of  Frauds  verbal  statements 
of  the  parties  could  not  operate  as  an  estoppel,  reference  is 
made  to  Hermann  on  Estoppel,  439 ;  Bigelow  on  Estoppel, 
448 ;  Brightman  v.  Hicks,  108  Mass.  246 ;  Aherend  v.  Obiome, 
118  id.  268;  Parker  v.  Barker,  2  Mete.  431;  Henshaw  v. 
Bissell,  18  Wall.  271 ;  Butcher  v.  Buchanan,  17  Iowa,  81. 
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There  can  be  no  estoppel  if  the  party  had  notice  of  the  title, 
as  he  had  from  the  records.  Bigelow  on  Estoppel,  467 ;  Her- 
mann on  Estoppel,  428;  Morris  v.  Hugh,  38  111.  155;  Hill  v. 
Epley,  31  Pa.  331;  Krouffv.  Thompson,  4  Harr.  361;  Wood 
v.  Griffin,  46  N.  H.  237;  Mills  v.  Graves,  38  111.  465. 

The  doctrine  of  equitable  estoppel  is  based  on  a  fraudulent 
purpose  and  a  fraudulent  result.  Dorlarque  v.  Cress,  71  111. 
380;  Chandler  v.  White,  84  id.  438. 

The  Buford  &  Field  judgment  being  void,  no  rights  could 
be  acquired  under  it.  Borders  v.  Murphy,  78  111.  81  ;  Mulvey 
v.  Carpenter,  id.  581 ;  Johnson  v.  Baker,  38  id.  99. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  the  Montgomery  circuit 
court  dismissing  a  bill  in  chancery,  brought  by  Dresser  and 
Hill,  against  Blackwelder,  to  enjoin  the  prosecution  of  an 
action  of  ejectment  by  the  latter  against  the  two  former,  to 
recover  possession  of  a  certain  forty-acre  and  a  certain  ten- 
acre  tract  of  land.  Both  parties  claim  title  from  a  common 
source, — James  A.  Harris,  deceased.  The  record  shows  that 
Harris  was  indebted  to  divers  persons  who  had  recovered 
judgments  against  him,  among  whom  were  Buford  &  Field, 
who  recovered  a  judgment  against  Harris  before  a  justice  of 
the  peace  on  September  8,  1874,  a  transcript  of  which  judg- 
ment, to  make  it  a  lien  on  real  estate,  was  filed  in  the  clerk's 
office  of  the  circuit  court,  as  provided  by  the  statute,  Septem- 
ber 9,  1874.  There  had  been  several  successive  sales  and 
redemptions  of  the  lands  in  question,  under  different  judg- 
ments against  Harris,  the  last  of  said  judgments  next  prior 
to  that  of  Buford  &  Field  being  one  of  Weil  &  Bro.,  which  last 
judgment,  together  with  all  the  prior  judgments  and  redemp- 
tions, amounted  to  $829.49.  To  redeem  from  the  sale  under 
the  execution  of  Weil  &  Bro.  against  Harris,  Dresser  paid  said 
sum  of  $829.49,  and  afterwards,  at  the  sheriff's  sale  under  the 
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execution  upon  the  Buford  &  Field  judgment,  on  November 
13,  1875,  Dresser  became  the  purchaser  of  the  lands,  paying 
the  further  sum  of  $59.49.  Dresser  received  a  sheriff's  deed 
for  the  lands,  and  afterward  sold  and  conveyed  them  to  Hill. 
This  constitutes  Hill's  claim  of  title  to  the  lands.  Harris 
died  in  September,  1877,  and  the  administrator  of  his  estate 
subsequently,  by  virtue  of  an  order  of  the  county  court  of  the 
county,  sold  the  forty-acre  tract  to  Blackwelder  for  the  sum 
of  $25.  Neither  Dresser  nor  Hill  was  made  a  party  to  the 
proceeding  in  which  such  order  was  made.  This  is  Black- 
welder's  claim  of  title  to  the  forty-acre  tract.  His  claim  of 
title  to  the  ten-acre  tract  is  different,  and  will  be  afterward 
spoken  of. 

The  alleged  defect  in  Hill's  title  to  the  forty  acres  is,  that 
the  judgment  in  favor  of  Buford  &  Field,  against  Harris, 
before  the  justice  of  the  peace,  under  execution  upon  which 
Dresser  bought  the  lands  at  sheriff's  sale,  was  void  for  want  of 
jurisdiction  of  the  person  of  Harris,  the  summons  in  the  suit 
having  been  served  upon  Harris  by  a  special  constable,  and 
there  having  been  no  appearance  by  Harris.  It  is  expressly 
decided  in  Gordon  v.  Knapp,  1  Scam.  489,  that  a  justice  of 
the  peace  can  not  appoint  a  constable  pro  tern  to  serve  a 
summons  or  other  personal  notice  in  a  civil  suit. 

The  bill  sets  up  the  claim  of  an  estoppel  in  pais  against 
the  defendant  to  make  the  above  objection  to  the  Buford  & 
Field  judgment,  as  arising  from  Harris'  inducing  Dresser  to 
make  the  redemption  and  purchase  under  the  judgment  which 
he  did,  and  the  object  of  the  bill  is  to  have  such  estoppel 
declared  and  enforced. 

The  case  made  by  the  proofs  is,  that  Dresser  was  the  presi- 
dent of  a  certain  bank  which  held  a  judgment  in  its  favor 
against  Harris  and  one  Hunter,  rendered  upon  a  note  against 
the  two  latter,  Hunter  being  a  surety  on  the  note  ;  that  Hunter 
came  to  Dresser  and  stated  that  Harris  had  lands  in  Mont- 
gomery county,   and  that  if  the  prior  liens   were  paid  off 
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they  could  be  sold  for  enough  more  than  the  liens  to  protect 
Hunter;  that  afterward  both  Harris  and  Hunter  came  to 
Dresser,  and  Harris  requested  Dresser  to  aid  him  by  paying 
off  the  liens  on  the  land,  saying  that  Dresser  could  hold  the 
lands,  which  would  make  him  secure  for  the  money  he  would 
advance,  and  then  Harris  thought  he  could  sell  the  lands  for 
enough  more  to  protect  Hunter  and  make  the  bank  judgment 
out  of  the  lands.  Harris  told  Dresser  to  see  Lane,  Harris* 
attorney ;  that  he  would  see  that  the  title  was  good,  and  that 
whatever  Lane  said,  would  be  all  right.  Dresser  afterwards 
did  see  Lane,  who  told  Dresser  the  title  was  good.  Under 
■the  above  arrangement,  and  at  Harris'  request,  Dresser  ad- 
vanced the  money  ($829.49)  to  make  the  redemption,  under 
the  Buford  &  Field  judgment,  of  the  lands  from  the  last  pre- 
ceding sale  under  the  judgment  of  Weil  &  Bro.,  and  bought 
the  lands  at  sheriff's  sale  November  13,  1875,  under  execu- 
tion upon  the  Buford  &  Field  judgment,  paying  $59.41  more. 
Some  two  or  three  years  after  this,  Harris  came  to  Dresser 
and  told  him  he  would  have  to  sell  the  lands  and  get  his 
money  out  of  them ;  that  he  (Harris)  had  been  trying  to  find 
a  purchaser,  but  could  not  find  one.  Dresser  accordingly 
sold  the  lands  to  Hill,  giving  a  warranty  deed,  and  getting 
about  what  the  land  cost  him,  with  the  interest  added. 

The  criticism  is  made  upon  this  proof,  that  it  does  not 
show  that  this  particular  judgment  of  Buford  &  Field  was 
in  the  view  of  the  parties,  that  redemption  was  to  be  made 
under  that  judgment,  or  that  the  lands  were  to  be  bought 
by  Dresser  under  that  specific  judgment.  The  evidence  does 
fail  in  specific  mention  of  this  judgment ;  but  it  shows  that 
Dresser  made  the  purchase  upon  the  execution  under  the  pre- 
vious arrangement  with  Harris,  and  at  his  request,  and  Harris* 
action  subsequent  to  the  sale  was  in  recognition  of  the  same 
fact.  We  think  the  whole  evidence  should  be  viewed  as  estab- 
lishing that  Harris  requested  Dresser  to  make  the  redemption 
and  purchase  under  the  judgment  of  Buford  &  Field  against 
19—113  III. 
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Harris,  and  we  are  of  opinion  it  presents  a  clear  case  of  an 
equitable  estoppel.  Dresser  did  not,  of  his  own  motion  and 
for  his  own  benefit,  make  the  redemption  and  bid  off  the 
lands  under  the  execution,  but  he  was  sought  out  by  Harris 
and  Hunter,  and  was  by  them  requested  and  induced  to  do 
what  he  did  for  their  benefit,  in  having  the  excess  above  the 
execution  sale  for  which  it  was  believed  by  Harris  he  could 
afterwards  make  sale  of  the  lands.  Any  such  excess  would 
have  gone  in  payment  of  the  judgment  against  Harris  and 
Hunter,  and  it  being  in  favor  of  the  bank,  it  may  be  said 
the  bank  would  have  thereby  derived  a  benefit.  Nothing 
appears  but  what  Hunter  was  entirely  solvent,  and  the  judg- 
ment collectible  from  him,  and  the  evidence  does  not  show 
that  the  benefit  of  the  bank  in  getting  satisfaction  of  its  judg- 
ment was  at  all  a  moving  consideration  with  Dresser,  and 
what  he  did  appears  to  have  been  but  a  friendly  act  of  accom- 
modation to  Harris  and  Hunter.  After  thus  inducing  Dresser 
to  advance  a  large  sum  of  money,  under  the  judgment  of 
Buford  &  Field  against  Harris,  for  the  redemption  of  the 
lands,  and  to  purchase  the  lands  under  execution  upon  the 
judgment,  for  Harris  afterwards  to  say  that  this  judgment 
against  himself  was  void  for  want  of  jurisdiction  of  his  person, 
and  for  that  cause  take  the  lands  away  from  Dresser,  and 
cause  him  to  lose  the  money  he  had  expended,  would-  be  a 
gross  breach  of  good  faith,  and  manifestly  inequitable  and 
against  conscience.  Harris'  whole  conduct  was  an  implied 
representation  that  this  judgment  against  him  was  a  valid 
judgment.  Notwithstanding  the  summons  in  the  suit  was  not 
served  upon  him  by  an  authorized  officer,  he  might  be  content 
for  the  judgment  to  stand,  and  could  waive  the  objection  that 
the  summons  was  not  served  by  an  authorized  officer,  and 
his  conduct  should  be  taken  as  a  waiver  of  that  objection. 
Harris,  by  his  conduct,  caused  Dresser  to  believe  that  the 
judgment  of  Buford  &  Field  was  such  an  one  that  under  it 
redemption  could  be  made  from  a  prior  sale,  and  that  under 
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it  a  sale  of  land  on  execution  could  be  made  which  would 
pass  title, — that  is,  that  it  was  a  valid  judgment, — and  he 
induced  Dresser  to  act  on  that  belief,  and  to  alter,  to  his 
prejudice,  his  own  previous  position,  and  Harris  should  be 
estopped  from  averring  against  Dresser,  or  Hill,  the  pur- 
chaser from  him,  that  the  judgment  was  not  a  valid  one. 
"Where  one,  by  his  words  or  conduct,  willfully  causes  another 
to  believe  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time.  " 
Pickard  v.  Sears,  6  A.  &  E.  469.  And  see  Hefner  v.  Vandolah, 
57  111.  523  ;  Kinnearv.  Mackey,  85  id.  96,  and  authorities  cited. 
It  is  objected,  as  against  any  estoppel,  that  the  arrange- 
ment between  Harris  and  Dresser,  made  prior  to  the  sale, 
was  within  the  Statute  of  Frauds,  and  that  there  can  be  no 
verbal  estoppel  by  a  contract  invalid  under  that  statute.  We 
suppose  the  notion  of  the  Statute  of  Frauds  affecting  the 
case  comes  from  Harris  saying  that  Dresser  could  hold  the 
lands  which  he  should  buy  under  the  execution,  which  would 
make  him  secure  for  the  money  he  would  advance,  and  re- 
garding the  bill  as  based  upon  such  verbal  promise.  But  the 
bill  is  not  at  all  founded  upon  this, — to  enforce  any  agree- 
ment that  Dresser  might  hold  the  lands  as  security.  The' 
agreement  to  so  hold  the  lands  was  not  one  in  favor  of  Dresser, 
but  for  the  benefit  of  Harris,  qualifying  Dresser's  holding  of 
the  land,  making'  it  to  be  held  as  security, — not  absolutely. 
The  object  of  the  bill  is  to  estop  Harris  from  saying  that  the 
judgment  was  void  because  of  his  conduct  in  causing  Dresser 
to  suppose  the  judgment  was  a  valid  one,  and  inducing  him 
to  act  as  he  did  under  it  upon  that  supposition.  What  was 
said  as  to  holding  the  lands  as  security,  was  of  force  only  as 
part  of  the  conduct  holding  out  the  judgment  to  be  valid. 
We  do  not  consider  the  Statute  of  Frauds  as  having  any  ap~ 
plication  to  the  case. 
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It  is  said  there  can  be  no  estoppel  if  the  element  of  fraud 
is  wanting,  and  that  there  was  here  no  fraudulent  intention 
on  the  part  of  Harris.  No  fraudulent  intention  is  required. 
It  is  enough  if  there  would  be  a  fraudulent  effect  from  the 
evidence  attempted  to  be  set  up.  To  allow  Harris  to  invali- 
date this  redemption  and  execution  sale,  as  he  here  seeks  to 
do,  would  be  to  admit  the  perpetration  of  a  gross  fraud  and 
injustice  upon  Dresser.  To  prevent  this,  arises  the  equitable 
estoppel. 

It  is  said  that  a  recourse  to  the  records  would  have  dis- 
closed the  fact  that  the  service  of  the  summons  in  the  suit 
of  Buford  &  Field  against  Harris  was  by  a  special  constable ; 
and  it  is  insisted  that  to  enable  one  to  set  up  the  title  by 
estoppel,  with  respect  to  real  estate,  he  must,  at  the  time  he 
took  the  title,  have  been  without  the  means  of  ascertaining 
the  true  state  of  the  title  by  reference  to  records.  We  under- 
stand that  rule,  and  the  cases  cited  by  appellee's  counsel  in 
its  support,  as  applying  only  in  cases  where  the  foundation 
of  the  estoppel  is  in  silence,  and  omission  to  give  notice  of 
one's  right,  and  not  in  a  case  where  the  land  owner  has 
actively  encouraged  and  induced  the  injured  party  to  act, — 
that  they  do  not  apply  to  such  a  case  as  is  presented  by  this 
record.     Knouf  v.  Thompson,  4  Harris,  361. 

It  is  alleged  further,  that  for  the  application  of  this  prin- 
ciple with  respect  to  title  to  real  property,  it  must  appear 
that  the  party  making  the  admission,  by  his  declarations  or 
conduct,  was  apprised  of  the  true  state  of  his  own  title.  It 
does  not  appear  that  Harris  knew  the  summons  in  the  case 
of  the  Buford  &  Field  judgment  was  served  upon  him  by  an 
unauthorized  officer,  and  so  that  the  judgment  was  invalid. 
This  necessity  of  knowledge  of  the  state  of  the  title  we  take  to 
apply,  as  above  stated,  to  the  case  of  silence  and  acquiescence, 
and  not  to  a  case  of  active  encouragement  and  procurement 
to  make  a  purchase,  as  here.  We  hold  that  Harris'  conduct 
was,  in  effect,  a  representation  that  the  judgment  was  a  valid 


Hill  et  al.  v.  Blackwelder.  293 

Opinion  of  the  Court. 

one  against  him,  and  whether  he  did  or  not  know  it  to  be 
invalid,  we  regard  as  immaterial.  He  ought  to  have  known 
the  facts  before  inducing  Dresser  to  act,  and  should  be  taken 
as  having  known  them.  Dresser  had  the  right,  without  fur- 
ther inquiry,  to  rely  upon  the  representation  of  Harris,  and 
act  upon  the  assumption  that  Harris  was  acquainted  with  his 
own  title,  and  that  his  representations  were  true.  The  con- 
sequences were  the  same  to  Dresser  whether  Harris  knew  or 
was  ignorant  of  the  invalidity  of  the  judgment.  The  doctrine 
of  equitable  estoppel  does  not  depend,  as  before  observed,  upon 
any  fraudulent  design,  but  it  is  applied  to  avert  injurious  con- 
sequences from  having  been  misled  by  the  conduct  of  another. 
See  Chapman  v.  Chapman,  59  Pa.  214 ;  Miller  v.  Miller,  60 
id.  16;  Storrs  v.  Barker,  6  Johns.  Ch.  166;  Favill  v.  Roberts, 
50  N.  Y.  222  ;  Tilton  v.  Nelson,  27  Barb.  595  ;  Wells  v.  Pierce, 
27  N.  H.  503 ;  Wilcox  v.  Iowa  Wesleyan  University,  32  Iowa, 
367;  1  Story's  Eq.  Jur.  sees.  193,  387. 

Hill  was  in  the  possession  of  the  forty-acres  at  the  time  of 
Blackwelder's  purchase  thereof  at  the  administrator's  sale, 
and  so  the  latter  stands  affected  with  notice  of  all  Hill's  equi- 
table right  acquired  by  his  purchase  from  Dresser,  and  stands 
in  no  better  position  than  would  Harris  himself.  As  respects 
the  ten-acre  tract,  Dresser's  claim  of  title  thereto  is  the  same 
as  that  to  the  forty  acres;  but  defendant's  claim  of  title  is 
from  another  source  than  purchase  at  a  sale  by  the  adminis- 
trator of  Harris,  as  he  claims  the  forty-acre  tract. 

On  May  14,  1874,  there  were  two  judgments  rendered  in 
the  circuit  court  of  Montgomery  county  in  favor  of  the  Mont- 
gomery County  Loan  and  Trust  Company,  against  Harris,  for 
$648.60,  and  $1081,  respectively.  On  June  9,  1874,  execu- 
tions were  issued  on  these  judgments  and  levied  on  the  forty- 
acre  tract  in  question,  and  on  "West  side  of  N.  E.  J  of  N.  W.  J 
sec.  23,"  etc.,  the  description  of  the  ten-acre  tract  in  contro- 
versy being  "ten  acres  off  of  the  west  side  of  N.  E.  J  of  N.  W.  J 
sec.  23,"  etc.     On  these  executions  the  lands  levied  on  were 
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sold  at  sheriff's  sale  on  September  8,  1874,  to  the  plaintiff  in 
executions,  for  $200  indorsed  on  one  execution,  and  $200 
indorsed  on  the  other.  It  was  admitted  that  Wm.  J.  Glenn, 
as  judgment  creditor  of  Harris,  redeemed  from  this  sale,  and 
that  James  H.  Marshall,  James  Blaky  &  Co.,  J.  Weil  &  Bro., 
and  Buford  &  Field,  each  as  judgment  creditors,  made  con- 
secutive redemptions  in  the  order  named,  except  the  defendant 
insists  that  Buford  &  Field  had  no  lawful  judgment  against 
Harris,  and  so  were  not  judgment  creditors,  and  could  not  re- 
deem. Two  alias  executions  on  these  two.  judgments  in  favor 
of  the  Montgomery  County  Loan  and  Trust  Company,  against 
Harris,  were  issued  December  22,  1874,  and  levied,  with  other 
lands,  on  ten  acres  of  land,  described  as  follows :  "Ten  acres 
off  of  the  west  side  of  the  N.  E.  J  of  N.  W.  £  sec.  23,"  etc., 
and  on  February  8,  1875,  the  lands  so  levied  on  were  sold  at 
sheriff's  sale,  upon  the  executions,  to  the  plaintiff  in  execu- 
tions, which  assigned  its  certificate  of  purchase  to  one  Lane, 
to  whom  a  sheriff's  deed  of  the  last  mentioned  lands  was 
executed,  and  Lane  afterwards  sold  and  conveyed  the  same 
lands  to  Blackwelder,  the  defendant,  who  in  this  way  derives 
his  claim  of  title  to  the  ten-acre  tract. 

It  is  seen  from  the  above,  that  there  was  a  sale  of  these 
lands  under  the  judgment  of  the  Montgomery  County  Loan 
and  Trust  Company  against  Harris,  on  September  8,  1874, 
and  that  on  February  8,  1875,  five  months  after,  there  was 
a  second  sale  of  the  lands  under  alias  executions  upon  this 
same  judgment  of  the  Montgomery  County  Loan  and  Trust 
Company.  The  justification  set  up  for  this  second  sale  is, 
thf^t  the  first  sale  was  void  by  reason  of  the  uncertainty  of 
description  as  respects  the  ten  acres.  The  description  under 
wtnch  the  first  levy  and  sale  were  made  was,  "West  side  of 
N.  E.  \  of  N.  W.  J  sec.  23,"  etc.,  and  that  at  the  second  sale 
bemg,  "Ten  acres  off  of  the  west  side  of  the  N.  E.  £  of  N.  W.  £ 
sec.  23,"  etc.  Under  the  holding  in  Winslow  v.  Cooper,  104 
HI,  235,  that  the  "north  side"  of  a  lot  of  land  means  the 
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"north  half"  of  the  lot,  (following  Chiniquy  v.  The  People, 
78  111.  570,  that  the  "east  end"  of  a  tract  of  land  means  the 
"east  half"  of  the  tract,)  it  must  be  taken  that  the  "west  side 
of  N.  E.  i  of  N.  W.  i"  described  the  west  half  of  the  quarter 
quarter-section,  and  so  would  be  a  certain  description,  and 
as  the  greater  includes  the  less,  it  included  the  ten  acres 
that  Harris  owned  on  the  west  side  of  the  tract.  The  first 
sale,  then,  not  being  held  void  for  the  uncertainty  of  de- 
scription of  the  property  sold,  it  was  a  valid  sale,  and  there 
afterward  remained  in  the  judgment  debtor  only  a  right  of 
redemption  of  the  property.  The  sale  of  the  same  property 
five  months  afterwards,  under  execution  against  the  same 
judgment  debtor,  was  invalid.  At  the  time  of  the  second  sale 
the  only  interest  which  the  judgment  debtor  had  in  the  prop- 
erty was  a  right  of  redemption ;  but  the  right  of  redemption 
of  a  judgment  debtor  is  not  subject  to  be  levied  on  and  sold 
by  virtue  of  another  execution.  (Merry  v.  Bostwick,  13  111. 
398;  Watson  v.  Reissig,  24  id.  281.)  Such  a  sale,  as  said  in 
the  latter  case,  is  void.  The  defendant's  claim  of  title,  then, 
to  the  ten  acres,  being  under  said  second  sale,  fails,  and  the 
title  remains  in  complainant  Hill,  derived  under  the  sheriff's 
sale  made  under  the  Buford  &  Field  judgment  against  Harris, 
November  13,  1875. 

As  against  this  title,  it  is  claimed  that  by  Glenn's  redemp- 
tion on  September  10,  1875,  from  the  first  sale  on  Septem- 
ber 8,  1874,  of  this  ten  acres,  under  the  judgment  of  the 
Montgomery  County  Loan  and  Trust  Company,  the  land  re- 
verted to  the  judgment  debtor,  and  became  subject  to  the 
second  sale  of  it  made  under  that  judgment  on  February  8, 
1875,  and  that  thus  the  title  passed  under  this  second  sale, 
and  became  vested  in  the  defendant.  By  provision  of  our 
statute  a  conveyance  of  land  by  one  not  having  title,  is  made 
as  valid  to  pass  an  after  acquired  title  as  if  the  grantor  had 
the  legal  estate  at  the  time  of  the  conveyance.  But  this  does 
not  extend  to  a  sheriff's  deed  made  upon  an  execution  sale. 
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The  sheriff  sells,  and  his  deed  conveys  but  such  interest  as 
the  judgment  debtor  has  at  the  time  of  the  sale,  and  the  deed 
does  not  operate  to  pass  any  subsequently  acquired  title  to 
the  land.  The  redemption  from  the  first  sale,  and  the  resto- 
ration thereby  of  the  land  to  the  judgment  debtor,  had  no 
effect  to  cause  anything  which  thus  came  back  to  the  debtor, 
to  pass  under  the  intermediate  and  second  sale. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


Owners  op  Lands 

v. 

The  People  ex  rel.  Madison  T.  Stookey. 

Filed  at  Mt.  Vernon  February  5,  1885. 

1.  Drainage  act — of  1879 — constitutionality — as  to  legislative  appoint- 
ment to  office.  Section  43  of  the  act  entitled  "An  act  to  provide  for  the  con- 
struction, maintenance  and  repair  of  drains  and  ditches  by  special  assessments 
on  property  benefited  thereby,"  approved  May  29,  1879,  does  not  violate  sec- 
tion 10  of  article  10  of  the  State  constitution,  which  prohibits  the  legislature 
from  appointing  or  electing  any  person  to  an  office.  The  act  creates  no  new 
office  to  be  filled,  but  simply  imposes  additional  duties  upon  officers  already 
elected  by  the  people. 

2.  Same — drainage  commissioners  as  "corporate  authorities" — as  to  the 
mode  of  their  appointment — whether  within  the  constitution.  The  drainage 
commissioners  provided  for  in  the  act  of  May  29,  1879,  being  the  county  com- 
missioners, are  not  an  illegal  municipal  corporation  because  not  elected  by 
the  legal  voters  of  the  drainage  district,  or  appointed  in  some  mode  to  which 
they  have  given  their  assent. 

3.  The  only  debt  the  general  Drainage  act  authorizes  the  corporate  author- 
ities to  create,  must  be  paid  upon  property  specially  benefited  by  the  proposed 
improvement.  Such  assessment  is  not  a  personal  charge,  but  is  only  against 
the  property.  It  is  the  ownership  in  the  real  estate  assessed,  and  not  the 
public,  merely,  as  such,  that  may  be  injuriously  affected;  and  this  is  a  suffi- 
cient reason  why  the  corporate  authorities  need  not  be  required  to  be  elected 
by  *he  voters  of  the  district. 
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4.  The  statute  requires,  as  a  condition  precedent  to  the  formation  of  a 
drainage  district,  that  a  majority  in  number  of  the  adult  owners  of  lands  lying 
in  the  proposed  district,  and  who  shall  be  owners,  in  the  aggregate,  of  more 
than  one-third  of  the  lands  in  such  district,  to  unite  in  the  petition  to  organize 
such  district,  and  allows  all  other  land  owners  in  the  district  to  contest  the 
formation  of  the  district.  In  this  way  an  assent  to  the  formation  of  the  dis- 
trict is  shown,  and  the  land  owners'  rights  may  be  protected. 

5.  The  constitutional  amendment  adopted  in  1878,  imposes  no  limitations 
or  restrictions  upon  the  legislature  as  to  the  agencies  to  be  used  in  the  creation 
of  a  drainage  district,  and  under  such  amendment  the  legislature  has  the 
power  to  declare  who  shall  constitute  the  corporate  authorities  of  such  dis- 
tricts; and  it  is  such  corporate  authorities, — not  those  elected  by  the  voters, 
only, — that  are  to  be  vested  with  power  to  make  the  improvements  by  special 
assessments. 

•  6.  Same — constitutionality — as  depriving  one  of  property  without  due 
process  of  law.  Where  a  party  whose  land  has  been  specially  assessed  for 
benefits  under  the  general  Drainage  law,  is  afforded  ample  opportunity  of 
being  heard  upon  every  question  of  fact  and  of  law,  and  he  fails  to  urge  any 
just  ground  of  defence,  and  suffers  judgment  to  go  against  his  land,  and  it  is 
to  be  sold,  he  can  not  be  said  to  have  been  deprived  of  his  property  without 
due  process  of  law. 

7.  Same — constitutionality — as  conferring  judicial  powers  on  non-judi- 
cial officers.  Section  46  of  the  Drainage  act  of  1879,  which  gives  an  appeal 
from  the  drainage  commissioners'  orders  confirming  special  assessments,  to 
the  county  surveyor,  county  treasurer  and  sheriff,  who  are  constituted  an 
appeal  board  to  hear  and  decide  all  appeals,  and  giving  a  further  appeal  from 
that  board  to  the  county  court,  is  not  unconstitutional,  as  conferring  judicial 
powers  on  a  non-judicial  body.  The  board  of  appeals  does  not  exercise 
judicial  powers,  within  the  meaning  of  those  words  in  article  3  of  the  consti- 
tution. It  construes  no  law,  and  no  legal  rights  are  submitted  to  and  adjudi- 
cated by  it. 

8.  Same — powers  of  hoard  of  appeal.  The  board  of  appeal  provided 
for  in  the  Drainage  act  of  1879,  is  limited  to  inquiring  into,  passing  upon  and 
reporting  on  questions  of  fact, — namely,  the  amount  of  benefits  which  will 
accrue  to  each  tract  of  land,  (and  where  the  tract  is  both  damaged  and  bene- 
fited, whether  the  one  exceeds  the  other,  and  how  much,)  and  whether  the 
assessment  made  by  the  commissioners  is  correct. 

9.  Same — powers  of  county  court  on  appeal  from  assessment.  An  appeal 
from  the  board  of  appeals  to  the  county  court  can  only  bring  up  for  review 
that  which  was  considered  and  acted  upon  by  the  board  from  which  the  appeal 
was  taken.  "Whether  the  appeal  is  by  one  party  or  the  other,  the  question 
before  the  county  court  will  be  substantially  the  same. 

10.  Same— judgment  on  appeal — whether  conclusive  on  legal  questions. 
The  decision  of  the  board  of  review,  and  of  the  county  court,  on  appeal,  can 
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only  be  res  judicata  as  to  the  questions  of  fact  brought  up  by  the  appeal. 
Legal  questions  as  to  the  regularity  of  the  proceedings  may  be  raised  on  the 
application  for  judgment  for  the  non-payment  of  the  assessment. 

11.  Same — local  or  special  legislation  in  respect  to  drainage — constitu- 
tionality. There  is  nothing  in  the  constitution  which  prohibits  local  or 
special  legislation  in  respect  to  drainage.  Article  11  of  that  instrument, 
entitled  "Corporations,"  relates  to  private  corporations  alone,  and  not  to  local 
municipal  corporations.  "Drainage"  is  not  named  in  the  direct  prohibition 
of  special  or  local  legislation,  in  section  22,  article  4. 

12.  General  legislation,  as  distinguished  from  that  which  is  special 
— who  may  determine  as  to  its  applicability.  The  general  clause  in  the  sec- 
tion last  referred  to,  that  when  a  general  law  can  be  made  applicable  no  special 
law  shall  be  enacted,  addresses  itself  to  the  General  Assembly  alone.  When 
that  body  has  concluded  a  special  law  is  necessary,  except  in  the  cases  ex- 
pressly prohibited,  its  conclusion  is  not  subject  to  judicial  review. 

13.  Municipal  corporations— legislative  control  over.  The  General 
Assembly,  when  not  expressly  restricted  by  constitutional  provision,  has  the 
power  to  define  and  prescribe  what  shall  be  the  corporate  authorities  of  local 
municipalities,  and  even  to  dispose  of  their  revenues. 

14.  Judicial  power — defined.  Judicial  power  is  the  power  which  ad- 
judicates upon  and  protects  the  rights  and  interests  of  individual  citizens, 
and,  to  that  end,  construes  and  applies  the  laws.  The  term  has  never  been 
applied  to  those  cases  where  judgment  is  to  be  exercised  as  incident  to  the 
execution  of  a  ministerial  power. 

Appeal  from  the  County  Court  of  St.  Clair  county;  the 
Hon.  William  J.  Underwood,  Judge,  presiding. 

Mr.  J.  M.  Dill,  and  Messrs.  Flannigen  &  Canby,  for  the 

appellants : 

The  drainage  district  in  this  case  was  organized  under  sec- 
tion 43,  chapter  42,  of  the  Eevised  Statutes,  and  we  think  it 
an  illegal  corporation  because  the  drainage  commissioners 
therein  named  are  directly  appointed  by  the  legislature,  which 
is  prohibited  by  the  constitution  from  making  any  appoint- 
ment to  office.  Const,  art.  5,  sec.  10 ;  Harward  v.  St.  Clair 
Levee  and  Drainage  Co.  51  111.  136 ;  State  v.  Kennon,  7  Ohio 
St.  546 ;   Wood  v.  United  States,  15  Ct.  of  Claims,  151. 

By  section  31,  article  4,  of  the  constitution,  as  amended  in 
1878,  the  legislature  is  authorized  to  "provide  for"  the  organ- 
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ization  of  drainage  districts, — not  to  organize  them.  The 
legislature  thus  may  vest  the  corporate  authorities  thereof 
with  power,  etc.,  but  has  no  power  given  to  appoint  corporate 
authorities. 

The  drainage  commissioners  are  an  illegal  corporation  be- 
cause not  elected  by  the  people  of  the  drainage  district,  or 
appointed  in  any  mode  to  which  they  have  given  their  assent. 
The  "corporate  authorities"  who  may  impose  taxes,  etc.,  are 
municipal  officers,  who  are  either  directly  elected  by  the  peo- 
ple, or  appointed  in  some  manner  to  which  they  have  assented. 
Harward  v.  St.  Clair  Levee  and  Drainage  Co.  51  111.  136  ;  Hess- 
ler  v.  Drainage  Commissioners,  53  id.  113 ;  Gage  v.  Graham, 
57  id.  144 ;  Updike  v.  Wright,  81  id.  50 ;  Cornell  v.  People 
ex  rel.  107  id.  372. 

The  amendment  of  the  constitution  of  1870,  giving  the  legis- 
lature power  to  vest  the  "corporate  authorities"  of  such  dis- 
tricts with  power  to  make  drains,  etc.,  by  special  assessments, 
is  a  limitation  upon  the  power  of  the  legislature  to  vest  such 
right  in  any  other  than  the  corporate  authorities. 

The  board  of  appeals  created  by  section  46  of  the  act,  is 
not  authorized  by  the  constitution  and  laws  of  the  State,  and 
is  an  illegal  tribunal — a  non- judicial  body,  invested  with  judi- 
cial functions.  Poppen  v.  Holmes,  44  111.  360 ;  Bullock  v. 
Goemble,  45  id.  218;  Hall  v.  Marks,  34  id.  358. 

The  constitution  having  vested  and  distributed  the  whole 
judicial  power  in  certain  courts,  it  is  not  competent  for  the 
legislature  to  confer  such  power  upon  any  other  than  the 
courts  therein  named.  People  v.  Maynard,  14  111.  422  ;  Bees- 
man  v.  City  of  Peoria,  16  id.  484 ;  Milivaukee  Industrial  School 
v.  Supervisors,  40  Wis.  328;  Baton  Rouge  v.  Dearing,  15  La. 
Ann.  208  ;  Chandler  v.  Nash,  5  Mich.  409  ;  Waldby  v.  Calen- 
dar, 8  id.  430 ;  Lafou  v.  Dufrocq,  9  La.  Ann.  350 ;  Hodgson 
v.  Milward,  3  Grant,  (Pa.)  406. 

The  drainage  commissioners  may  appeal  from  this  board 
on  every  ground,  while  the  party  whose  lands  are  assessed  is 
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allowed  an  appeal  only  on  one  ground — that  the  assessment 
is  greater  than  the  benefits.  Hurd's  Stat.  1883,  chap.  42, 
sec.  26. 

The  "due  process  of  law"  except  by  which  a  man  can  not 
be  deprived  of  life,  liberty  or  property,  is  construed  to  be  a 
law  or  provision  for  a  hearing  before  condemning,  and  which 
arrives  at  a  judgment  through  what  is  ordinarily  known  as 
judicial  process,  upon  a  trial,  according  to  the  course  of  the 
common  law.  Warden  v.  Mount,  78  Ky.  89  ;  Taylor  v.  Porter, 
4  Hill,  140;  Westervelt  v.  Gregg,  12  N.  Y.  209;  Bank  of 
Columbia  v.  Okely,  4  Wheat.  244. 

The  legislature  is  prohibited  from  passing  any  special  or 
local  laws,  where  a  general  one  can  be  made  applicable. 
Const,  art.  4,  sec.  22. 

If  these  two  acts  can  not  coexist,  and  the  manifest  object 
of  the  legislature  be  carried  out,  both  must  be  declared  void. 
Barressalbo  v.  People,  17  111.  101 ;  Stribling  v.  Prettyman,  57 
id.  372 ;   Way  v.  Way,  64  id.  406. 

Messrs.  Hay  &  Knispel,  for  the  appellee : 

In  the  case  of  Moore  v.  People,  106  111.  376,  this  court  held 
this  act  to  be  constitutional.  Appellant  having  signed  the 
petition  upon  which  the  formation  and  organization  of  the 
district  were  based,  he  is  precluded  from  denying  the  validity 
of  the  act.  Blake  v.  People,  109  111.  504;  Cooley's  Const. 
Lim.  181. 

The  legislature,  alone,  is  vested  with  the  discretionary  power 
of  saying  when  a  general  law  can  be  made  applicable. 

It  is  the  statute  that  creates  the  corporation, — not  the 
county  court ;  but  the  General  Assembly  is  left  unrestricted 
by  the  constitutional  amendment  as  to  the  manner  of  creating 
drainage  corporations. 

The  legislature  has  not  appointed  any  officers,  but  has 
simply  imposed  additional  duties  upon  officers  elected  by  the 
people,  and  for  the  exercise  of  these  duties  it  has  designated 


Owners  of  Lands  v.  The  People  ex  rel.  301 

Brief  for  the  Appellee. 

the  very  body  elected  by  the  people  to  perform  the  duties 
most  intimately  connected  with  these  additional  duties.  See 
the  case  of  People  v.  Salomon,  51  111.  50,  which  was  approved 
in  People  v.  Brislin,  80  111.  423,  and  Dunham  v.  People,  96 
id.  331. 

It  is  the  common  practice,  in  all  States,  to  appoint  a  "board 
of  review"  or  "board  of  appeals"  to  hear  objections  from  tax- 
payers, and  to  give  them  an  opportunity  to  be  heard  before 
the  assessment  becomes  fixed  and  final  against  them.  Such 
boards  are  not  judicial  bodies.  It  is  in  the  discretion  of  the 
law  making  power  to  say  of  what  persons  or  officers  these 
boards  shall  consist.  Cooley  on  Taxation,  265,  et  seq.,  528, 
529;  Peoria  v.  Kidder,  26  111.  351. 

There  can  be  no  constitutional  objection  to  section  46  of 
the  Drainage  act.  We  have  the  same  provisions  in  the  Kev- 
enue  act,  and  they  have  been  repeatedly  upheld  by  this  court. 
People  v.  Big  Muddy  Iron  Co,  89  111.  116;  Felsenthal  v.  John- 
son, 104  id.  21. 

So  the  act  establishing  the  State  Board  of  Equalization  was 
held  constitutional.     People  v.  Solomon,  46  111.  333. 

It  is  clearly  within  the  power  of  the  legislature  to  say  who 
shall  ascertain  and  determine  the  extent  of  the  special  bene- 
fits, and  who  shall  assess  them.  (Crawford  v.  People,  82  111. 
557.)  The  authorities  cited  by  appellants  under  this  head 
have  no  bearing  upon  the  case  whatever.  Cooley  on  Taxation, 
528,  529. 

The  objection  that  this  section  of  the  statute  deprives  the 
land  owner  of  his  property  without  due  process  of  law,  is 
totally  unfounded.  Cooley  on  Taxation,  429,  and  authorities 
cited. 

The  board  of  appeals  has  only  to  say  whether  or  not  the 
amount  of  taxes  assessed  is  reasonable  and  just.  Ample 
opportunity  is  given  to  the  land  owner  to  question  every  step 
taken  in  the  organization  of  the  district,  and  for  any  illegality 
he  has  adequate  remedy.     That  remedy  is  the  writ  of  certi- 
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orari.  how  v.  Railroad  Co,  18  111.  324;  Commissioners  v. 
Supervisors  of  Carthage^  27  id.  140;  People  v.  Wilkinson,  13 
id.  660;  Bailey  v.  McCain,  92  id.  277. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  application  for  a  judgment  for  the  amount 
of  a  special  assessment  to  construct  a  drain.  The  drainage 
district  was  organized  under  the  act  entitled  "An  a*ct  to  pro- 
vide for  the  construction,  maintenance  and  repair  of  drains 
and  ditches,  by  special  assessments  on  the  property  benefited 
thereby,"  approved  May  29,  1879.  The  judgment  below  is 
sought  to  be  reversed  upon  objections,  alone,  to  the  constitu- 
tionality of  that  act.  In  passing  upon  these  objections,  it 
will  be  most  convenient  to  follow  the  order  in  which  they  are 
presented  and  discussed  in  the  printed  arguments  before  us. 

First — It  is  contended  that  section  43  is  within  the  inhi- 
bition of  section  10,  article  10,  of  the  constitution,  which 
prohibits  the  General  Assembly  from  appointing  or  electing 
any  person  to  an  office.  This  assumes  what  can  not,  in  our 
opinion,  be  maintained,  namely,  that  by  that  section  some  one 
is  appointed  or  elected  to  an  office.  Obviously,  before  there 
can  be  an  appointment  or  an  election  to  an  office,  the  office 
itself  must  have  an  existence,  either  by  virtue  of  the  consti- 
tution or  by  virtue  of  some  statute.  It  is  not  pretended  that 
the  constitution  creates  the  office  of  "drainage  commissioner," 
or  that  such  office  is  created  by  any  other  statute  than  the 
act  of  May  29,  1879,  under  consideration,  but  only  that  it  is 
created  by  this  section  of  that  act.  But  the  language  of  this 
section  assumes  to  create  no  office.  It  purports,  simply,  to 
add  duties  to  an  office  created  by  the  constitution.  Its  lan- 
guage is  :  "The  county  commissioners,  in  counties  not  under 
township  organization,  shall  be  the  drainage  commissioners  in 
and  for  their  respective  counties, "  etc.  In  other  words,  the 
county  commissioner  shall,  in  addition  to  the  duties  previously 
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devolved  upon  that  office,  discharge  the  duties  of  drainage 
commissioner,  which  duties  are  further  specifically  defined 
in  other  sections.  All  this  is  to  be  done  by  the  county  com- 
missioner because  he  is  county  commissioner,  and  not  because 
he  holds  some  other  office.  It  would  seem  quite  apparent  the 
meaning  would  have  been  precisely  the  same  if,  throughout 
the  act,  the  term,  "drainage  commissioner,"  had  been  entirely 
omitted,  and  the  words,  "county  commissioner,"  had  been 
substituted  where  it  occurs. 

The  question  is  not  new  in  this  court.  The  constitution 
creates  the  offices  of  treasurer  and  sheriff.  The  General  As- 
sembly has  enacted  that  "the  treasurers  of  counties  under 
township  organization,  and  the  sheriffs  of  counties  not  under 
township  organization,  shall  be  ex  officio  county  collectors  of 
their  respective  counties."  (Kev.  Stat.  1874,  p.  881,  sec.  144.) 
No  material  distinction  can  be  observed  between  this  language 
and  that  in  the  43d  section  of  the  Drainage  act,  so  far  as 
relates  to  the  additional  duties  imposed  upon  an  office  already 
in  existence.  The  word,  "ex  officio, "  only  expresses  in  the  one 
case  what  is  necessarily  implied  in  the  other.  If  county 
commissioners  are  drainage  commissioners  merely  because  of 
the  office,  which,  as  we  have  shown,  is  the  undoubted  meaning 
of  the  language,  then  they  are  ex  officio  drainage  commission- 
ers. In  Kilgore  v.  The  People,  76  111.  550,  in  passing  upon 
the  question  whether  collector  is  an  office,  and  after  referring 
to  the  section  of  the  statute  relating  thereto,  above  quoted, 
we  said:  "This  is  a  duty  that  the  legislature  had  the  right 
to  impose  upon  these  officers,  and  to  require  of  them  addi- 
tional bonds  for  the  performance  of  such  additional  duties. 
No  office  was  created  thereby,  but  a  legislative  order  that  all 
county  treasurers  in  certain  counties  shall,  by  virtue  of  their 
office  as  treasurer,  collect  the  revenue  of  the  county.  Should 
one  of  these  treasurers  fail  to  give  bond  for  the  faithful  per- 
formance of  the  duty  of  collecting,  the  office  may  be  declared 
vacant.     What  office?     The  office  of  treasurer,  there  being 


V/VYXM2iikO     VH     .LIAlNJL/iD     V.      JL.  O.XU     JL  XHKiZUEi    VUj    ICO, 


Opinion  of  the  Court. 


none  other. "  There  was,  also,  like  ruling  in  Wood  v.  Cook, 
31  111.  271. 

The  county  commissioners  are  elected  by  the  people  of  the 
county, — those  for  whom  they  are  county  commissioners, — 
and  are  not  appointed  or  elected  by  the  General  Assembly, 
any  more  than  are  sheriffs  and  treasurers.  We  do  not  con- 
ceive that  the  addition  of  the  language  that  they,  (i.  e.,  the 
county  commissioners,)  when  acting  as  drainage  commission- 
ers, "shall  be  a  body  politic  and  corporate,"  and  that  in  all 
legal  proceedings  their  corporate  name  shall  be  "the  drainage 

commissioners  of county,  State  of  Illinois, "  adds 

any  force  to  the  objection.  The  county  commissioners  were 
a  municipal  corporation  before  the  date  of  this  enactment, 
and  they  still  remain  such.  The  addition  of  duties  to  that 
corporation,  and  declaring  that  as  to  such  additional  duties, 
in  all  legal  proceedings,  it  shall  be  called  by  a  different  name, 
it  is  quite  obvious,  does  not  change  the  constituents  of  the 
corporation.  It  neither  creates  new  offices  nor  appoints  in- 
dividuals to  offices  already  created. 

In  Harward  v.  St.  Clair  Levee  and  Drainage  Co.  51  111.  130, 
and  other  cases  governed  by  like  principle,  cited  in  argument, 
the  law  created  an  office,  and  designated  the  particular  indi- 
viduals who  should  fill  it,  and  hence  are  not  analogous  to  the 
present  case.  Precisely  the  same  objection  was  made,  and 
overruled,  in  KilgourY.  Drainage  Commissioners,  111  111.  342, 
and  in  Huston  v.  Clark,  112  111.  344,  and  we  might  have  con- 
tented ourselves  by  simply  saying  stare  decisis;  but  the  im- 
portance of  the  question,  and  the  ability  and  earnestness  of 
the  arguments  here  made  in  support  of  the  objection,  have 
induced  us  to  reconsider  the  question,  which  we  have  accord- 
ingly done,  with  such  care  as  we  can ;  and  after  having  done 
so,  our  conclusion  still  remains  unchanged.  v 

Second — The  next  objection  is,  "these  drainage  commis- 
sioners are  an  illegal  corporation,  because  they  are  not  elected 
oy  the  people  of  the  drainage  district,  or  appointed  in  any 
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mode  to  which  they  have  given  their  assent."  This  is  based 
upon  the  decisions  in  The  People  ex  rel.  v.  Mayor,  51  111.  17, 
Harward  v.  St.  Clair  Drainage  Co.  id.  130,  and  kindred  cases, 
where  the  decision,  or,  at  least,  intimation,  of  the  court  was, 
that  a  law  creating  a  municipal  corporation  with  power  to 
incur  debts  which  would  have  to  be  paid  by  general  taxation, 
to  be  obligatory  must  first  receive  the  sanction  of  a  majority 
of  the  legal  voters  of  the  district.  No  express  constitutional 
provision  required  this,  but  the  conclusion  was  deduced  from 
the  restriction  imposed  upon  the  General  Assembly  by  section 
37,  article  3,  of  the  constitution  of  1848,  which  prohibited 
the  State  from  creating  a  debt  exceeding  $50,000  without  the 
consent  of  the  people,  manifested  by  a  vote  at  a  general  elec- 
tion. The  vote  of  the  people  of  the  district  was  required, 
because  any  debt  created  would  fall  upon  the  taxable  property 
of  the  entire  district,  and  might  be  such  as  to  bankrupt  the 
tax-payers.  But  in  The  People  v.  Harper,  91  111.  357,  we 
said,  speaking  of  this  requirement :  "But  this  is  a  protection 
against  taxation,  only,  and  not  a  limitation  upon  the  powers 
of  the  State  government  in  selecting  agencies  through  which 
to  protect  the  people  against  wrong  and  injustice,  where  no 
local  burden  is  imposed."  And  in  numerous  other  decisions 
this  court  has  announced,  in  general  terms,  the  power  of  the 
General  Assembly,  when  not  expressly  restricted  by  constitu- 
tional provisions,  to  define  and  prescribe  what  shall  be  the 
corporate  authorities  of  local  municipalities,  and  even  to  dis- 
pose of  their  revenues.  The  People  v.  Wren,  4  Scam.  273  ; 
County  of  Pike  v.  State,  11  111.  202 ;  County  of  Richland  v. 
County  of  Lawrence,  12  id.  1 ;  Dennis  v.  Maynard,  15  id.  477; 
Town  of  Mt.  Carmel  v.  Wabash  County,  50  id.  69. 

The  reasoning  controlling  in  The  People  ex  rel.  v.  Mayor, 
Harward  v.  St.  Clair  Drainage  Co.,  and  other  like  cases,  can 
have  no  application  to  the  statute  now  before  us,  for  the  only 
debt  it  authorizes  to  be  created  must  be  paid  by  a  special 
assessment  upon  the  property  specially  benefited  by  the  pro- 
20—113  III. 
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posed  improvement.  Such  an  assessment  is  not  a  personal 
charge,  but  one,  only,  against  the  property  specially  assessed* 
(Craw  et  al.  v.  Village  of  Tolono  et  al.  96  111.  255.)  The  prop- 
erty specially  assessed  may  belong  to  a  very  few  of  the  voters 
of  the  district.  The  theory  of  the  special  assessment  is,  cer- 
tain real  estate  will  be  benefited  by  the  proposed  improve- 
ment more  than  it  will  cost  to  make  it,  and  it,  therefore,  must 
bear  the  burden.  It  is  the  ownership  in  that  real  estate, — 
not  the  public,  merely,  as  such, — that  may  be  injuriously 
affected  by  that  special  assessment.  And  this  ownership  is, 
in  fact,  better  protected  by  this  statute  than  it  would  be  by  a 
popular  vote  of  the  district,  for  the  statute  requires,  as  a  con- 
dition precedent  to  the  organization  of  the  drainage  district, 
that  a  majority  in  number  of  the  adult  owners  of  lands  lying 
in  the  proposed  district,  and  who  shall  be  owners,  in  the 
aggregate,  of  more  than  one-third  of  the  lands  lying  in  said 
district,  shall  unite  in  the  petition  for  the  formation  of  the 
district,  and  allows  all  other  land  owners  in  the  district  an 
opportunity  to  appear  and  contest  the  formation  of  the  district. 
When  the  people  adopted  the  amendment  to  the  constitution,. 
at  the  November  election,  in  1878,  they  expressly  empowered 
the  General  Assembly  to  "provide  for  the  organization  of  drain- 
age districts,  and  to  vest  the  corporate  authorities  thereof  with 
power  to  construct  and  maintain  levees,  drains  and  ditches, 
and  to  keep  in  repair  all  drains,  ditches  and  levees  heretofore 
constructed  under  laws  of  this  State,  by  special  assessments 
upon  the  property  benefited  thereby."  We  held  in  Blake  v. 
The  People,  109  111.  505,  that  the  purpose  of  the  adoption  of 
this  amendment  was  to  obviate  the  objections  held  fatal  in 
Updike  v.  Wright,  81  111.  49,  arid  Webster  v.  Levee  Commission- 
ers, (unreported,)  and  we  said :  "We  are  unable  to  discover, 
here,  any  limitation  or  restriction  upon  the  General  Assembly 
as  to  the  agencies  to  be  used  in  the  creation  of  the  corpora- 
tion." Power  to  provide  for  the  organization  of  drainage 
districts  plainly  carries  with  it,  as  an  indispensable  incident, 
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power  to  declare  what  shall  be  the  corporate  authorities  of 
those  districts,  and  it  is  such  corporate  authorities, — not  cor- 
porate authorities  elected  by  the  voters  of  the  drainage  district 
alone, — that  is  to  be  vested  with  power  to  make  the  improve- 
ments by  special  assessment.  Had  the  General  Assembly, 
instead  of  providing  as  it  did  by  this  enactment,  provided  that 
there  should  be  elected,  by  the  legal  voters  of  the  drainage 
district,  certain  persons  to  constitute  the  corporate  authorities 
thereof,  then,  unquestionably,  only  those  persons  could  have 
been  empowered  to  make  the  special  assessment.  But  the 
General  Assembly  was  not  bound  to  so  provide,  and  did  not 
so  provide.  Under  section  9,  article  9,  of  the  constitution,  it 
is  provided  that  cities,  towns  and  villages  may  be  vested  with 
power  to  make  local  improvements  by  special  assessments, 
and  that  power  has  been  acted  under  in  almost,  if  not  quite, 
every  municipal  corporation  throughout  the  State ;  but  it  was 
never  supposed,  in  such  cases,  that  the  proposed  improvement 
must,  to  be  valid,  be  territorially  coextensive  with  the  munici- 
pal authority  under  which  it  is  made.  Such  a  requirement 
would,  of  necessity,  render  nugatory  the  power  to  make  special 
assessments,  because  they  can  only  be  local,  and  where  there 
are  special  benefits.  It  would,  in  all  cases,  be  extremely  dif- 
ficult, and  in  many  cases  impossible,  to  prescribe  a  district, 
by  law,  in  which  corporate  officers  should  be  elected,  with  the 
exact  boundaries  of  the  beneficial  influence  of  a  drain  or  levee, 
in  advance  of  the  legal  ascertainment,  by  judicial  trial  or 
otherwise,  of  what  property  is  specially  benefited  by  such 
drain  or  levee.  But  it  is  sufficient  no  clause  of  the  constitu- 
tion contains  such  a  requirement,  and  no  clause  of  that  in- 
strument prohibits  the  making  the  county  commissioners  the 
corporate  authority  for  every  drainage  district  in  the  county, 
although  they  are  elected  by  the  votes  of  others  in  the  county, 
as  well  as  of  those  of  this  drainage  district.  It  is  of  constant 
practice,  in  our  government,  that  some  officers,  elected  by 
the  whole  people,  exercise  local  powers  as  well  as  general 
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powers,  as  in  the  case  of  the  State  officers,  and  that  other 
officers,  elected  by  local  constituencies,  exercise  general  powers 
throughout  the  State,  as,  members  of  the  General  Assembly, 
members  of  the  State  Board  of  Equalization,  and  judges  of 
the  Supreme  Court ;  and  it  is  exceptional,  rather  than  general, 
that  official  duties  shall  be  neither  more  limited  nor  more 
extended  than  a  single  undertaking  embracing  every  part  of 
the  precise  territory  of  the  election  district  of  the  officers,  as 
this  objection  implies. 

I  Third — Another  objection  urged  with  much  earnestness  is, 
"the  board  of  appeals  created  by  section  46  is  not  authorized 
by  the  constitution,  and  is  an  illegal  tribunal — a  non-judicial 
body,  invested  with  judicial  functions."  The  supposed  ob- 
noxious section  reads : 

"Appeals  from  the  orders  of  drainage  commissioners  con- 
firming any  special  assessments  in  counties  not  under  town- 
ship organization,  may  be  taken  by  any  person  interested, 
who  is  not  satisfied  with  the  decision  of  the  commissioners, 
to  the  county  surveyor,  county  treasurer  and  sheriff,  who  shall 
constitute  a  board  of  appeals,  who  shall  meet,  when  notified 
by  the  clerk,  for  the  purpose  of  hearing  appeals  in  such  cases ; 
and  at  such  meeting  they  shall  proceed  as  hereinbefore  pro- 
vided for  supervisors  when  hearing  appeals  in  like  cases. 
Either  party  aggrieved  by  the  action  of  the  board  of  appeals 
may  appeal  therefrom  to  the  county  court,  on  the  same  con- 
ditions, under  the  same  restrictions  and  with  the  like  effect 
as  hereinbefore  provided  for  appeals  from  supervisors." 

The  objection  is  claimed  to  be  sustained  by  article  3  of 
the  constitution,  which  ordains  that  "the  powers  of  the  govern- 
ment of  this  State  are  divided  into  three  distinct  departments, 
— the  legislative,  executive  and  judicial, — and  no  person  or 
collection  of  persons,  being  one  of  these  departments,  shall 
exercise  any  power  properly  belonging  to  either  of  the  others, 
except  as  hereinafter  expressly  directed  or  permitted."  The 
constitution  nowhere  undertakes  to  define  what  is  here  meant 
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by  "judicial  power,"  but  leaves  us  to  ascertain  its  meaning 
otherwise.  It  has  been  denned,  in  general  terms,  (and,  as  we 
think,  with  sufficient  accuracy  for  the  purposes  of  the  present 
question,)  "the  power  which  adjudicates  upon  and  protects 
the  rights  and  interests  of  individual  citizens,  and  to  that  end 
construes  and  applies  the  laws."  (Cooley's  Const.  Lim.  1st 
ed.  91.)  It  has  never  been  held  to  apply  to  those  cases  where 
judgment  is  exercised  as  incident  to  the  execution  of  a  minis- 
terial power,  nor  has  it  ever  been  held  the  exercise  of  minis- 
terial power  by  the  courts,  within  the  meaning  of  this  article, 
where  they  have  been  compelled  to  exercise  a  ministerial  act 
■  as  an  incident  to  the  exercise  of  judicial  power.  Thus,  sher- 
iffs exercise  judgment, — and  therefore,  strictly  speaking,  act 
judicially, — in  hearing  statements  and  determining  as  to  the 
value  of  property  on  which  to  levy,  and  as  to  the  sufficiency 
of  security  offered  upon  the  execution  of  bail  bonds ;  and 
justices  of  the  peace  exercise  ministerial  powers  in  issuing 
summons  and  executions,  and  circuit  judges  in  issuing  writs 
of  habeas  corpus.  Cooley,  in  his  work  on  Torts,  page  375, 
says:  "Official  duties  are  supposed  to  be  susceptible  of  clas- 
sification under  the  three  heads  of  legislative,  executive  and 
judicial,  corresponding  to  the  three  departments  of  govern- 
ment bearing  the  same  designations ;  but  the  classification 
can  not  be  very  exact,  and  there  are  many  officers  whose 
duties  can  not  properly,  or,  at  least,  exclusively,  be  arranged 
under  either  of  these  heads.  A  single  case  may  suffice  as  an 
illustration.  The  officers  chosen  to  levy  and  apportion  taxes 
for  the  inferior  municipal  subdivisions  of  the  State  are,  in 
some  cases,  authorized,  first,  to  determine  what  taxes  shall  be 
levied  within  the  municipality  for  the  year ;  second,  to  value 
the  property  which  is  to  be  assessed  for  these  taxes  ;  third,  to 
apportion  the  taxes  as  between  the  several  items  of  property 
assessed ;  and  fourth,  to  receive  from  their  superior  officers 
the  statements  of  taxes  to  be  assessed  for  more  general  pur- 
poses, and  to  apportion  these  in  the  same  way.     The  first  of 
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these  duties  partakes  of  the  legislative,  the  second  of  the  judi- 
cial, the  third  and  fourth  of  the  executive,  but,  in  strictness, 
none  of  them  can  be  classed  as  belonging  specially  to  either 
department  of  the  government,  and  the  officers  who  perform 
them  are  usually  designated  administrative  officers."  In  The 
People  v.  Percells,  3  Gilm.  59,  and  Haivthorn  v.  The  People, 
109  111.  302,  it  was  held  statutes  conferring  power  upon  clerks 
of  courts  to  judge  of  the  sufficiency  of  bonds  did  not  confer 
judicial  power,  within  the  meaning  of  this  article  of  the  con- 
stitution, notwithstanding  the  acts  to  be  performed  required 
the  exercise  of  judgment  and  discretion,  and  were  in  their 
nature,  therefore,  judicial.  So,  also,  it  was  held  in  Campbell 
v.  Head,  13  111.  122,  that  the  assessment  of  damages  by  the 
court,  under  the  6th  section  of  the  Eeplevin  act  then  in  force, 
and  in  Ross  v.  Irving,  14  111.  171,  that  the  assessment  of 
damages  by  commissioners,  under  the  "Occupying  Claimant's 
law,"  were  not  judicial  acts,  because  the  inquiry  was  not  to 
settle  the  fact  of  liability,  but  merely  to  determine  its  amount. 
In  Nealy  v.  Brown,  1  Gilm.  10,  the  laying  out  and  opening  of 
roads  by  county  commissioners  are  held  not  to  be  an  exercise 
of  judicial  powers.  In  Roive  v.  Bowen,  28  111.  116,  it  was 
held  the  trial  of  the  rights  of  property  before  a  sheriff  and 
jury  is  not  a  judicial  proceeding,  notwithstanding  an  appeal 
is  allowed  therefrom  to  the  circuit  court.  This  was  approved 
and  followed  in  Bureau  Co.  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  44  111.  229,  where  an  appeal  was  allowed  from  a 
board  of  supervisors,  a  non-judicial  tribunal,  in  a  case  of  an 
assessment,  or,  rather,  of  valuation  of  property  assessed  for 
taxes.  We  have  held  that  assessors,  in  valuing  property  for 
taxation,  and  boards  of  supervisors  and  boards  of  equalization 
in  reviewing  such  valuations  or  in  valuing  as  original  assess- 
ors, act  judicially,  and  yet  it  was  never  claimed  or  pretended 
that  they  are  courts,  or  usurp  judicial  powers  in  so  doing. 
(Spencer  v.  The  People,  68  111.  510;  Porter  v.  Rockford,  Rock 
Island  and  St.  Louis  Railroad  Co.  76  id.  595.)     In  The  People 
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ex  rel.  v.  Supervisors,  47  111.  263,  it  was  said  that  the  decision 
of  a  board  of  supervisors  that  a  bridge  at  a  particular  point 
is  a  necessity,  is  res  judicata  as  to  that  fact, — and  this  with- 
out holding  that  the  board  of  supervisors  was  a  court,  or  that 
it  was  exercising  judicial  powers,  within  the  meaning  of  the 
article  of  the  constitution  now  before  us.  In  Wright  v.  City 
of  Chicago,  48  111.  285,  the  question  arose,  in  principle,  pre- 
cisely as  it  does  here,  on  the  report  of  the  commissioners  on 
a  special  assessment,  and  we  then  said,  among  other  things : 
"These  commissioners  were  acting  in  a  quasi  judicial  capacity, 
as  they  were  required  to  investigate,  deliberate  and  decide." 
•  In  Rich  v.  City  of  Chicago,  59  111.  295,  it  was  said,  in  answer 
to  the  objection  that  commissioners  could  not,  constitution- 
ally, be  empowered  to  assess  the  damages  and  benefits  to 
property  affected  by  the  improvement :  "We  are,  however, 
of  the  opinion  that  this  proceeding,  which  is  for  the  assess- 
ment of  the  damages  against  property  specially  benefited,  is 
open  to  no  constitutional  objection.  The  9th  chapter  of  the 
charter  makes  it  indispensable  to  a  sale  of  the  real  estate 
for  the  payment  of  sucja  an  assessment,  that  a  judgment  of 
some  court  of  general  jurisdiction  be  had  upon  the  warrant. 
The  acts  of  the  commissioners  may  therefore  be  considered  as 
ministerial,  and  not  judicial.  They  are  the  means  by  which 
the  proceedings  are  initiated  and  the  cause  brought  before 
the  court,  and  for  that  purpose  are  valid."  In  Crawford 
v.  The  People  ex  rel.  82  111.  557,  the  trustees  of  the  town 
of  Cicero  appointed  commissioners  to  assess  damages  and 
benefits  to  property  affected  by  the  opening  of  a  street.  The 
question  of  constitutional  power  was  raised,  and  it  was  held 
it  was  within  the  power  of  the  legislature  to  say  who  should 

I  ascertain  and  determine  the  extent  of  the  special  benefits, 
and  who  should  assess  them.  A  like  ruling  was  made  in 
Lake  v.  City  of  Decatur,  91  111.  597,  where  commissioners  were 
appointed  by  the  county  court. 
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In  practice,  in  very  many  other  cases,  proceedings  have 
been  held  valid  resting  upon  the  decisions  of  just  such  tri- 
bunals as  this,  although  the  constitutional  objection  was  not 
discussed  and  considered.  Although  the  language  of  the 
judges,  in  speaking  of  the  character  of  the  duties,  has  not 
always  been  identical,  the  result  has,  without  exception,  been 
to  sustain  the  action  of  the  boarcl.  The  tribunal  does  not 
exercise  judicial  power,  within  the  meaning  of  that  word  as 
used  in  the  third  article  of  the  constitution.  The  power 
exercised  is  ministerial,  only,  although,  as  an  incident  to  its 
exercise,  the  board  is  required  to  do  a  judicial  act,  or,  rather, 
an  act  which  is,  in  its  nature,  judicial.  No  law  is  construed 
or  applied  by  the  board,  and  no  legal  rights  are  submitted  to 
and  adjudicated  by  it, — without  which,  we  have  seen,  judicial 
power  is  not  exercised.  The  cases  cited  by  counsel  for  appel- 
lant assert  nothing  to  the  contrary.  In  Poppen  v.  Holmes, 
44  111.  360,  and  Bullock  v.  Goemble,  45  id.  218,  the  effect  of 
the  proceeding  was,  directly,  to  divest  title,  and  therefore 
necessarily  must  be  supported  by  an  adjudication, — an  ap- 
plication of  the  law  to  the  facts,  and  an  authoritative  decla- 
ration of  the  result,  which  could  only  be  done  by  a  court. 
In  Hall  v.  Marks,  34  111.  358,  a  clerk, — a  mere  ministerial 
officer, — assumed  to  render  a  judgment,  which  can  only  be 
done  by  a  court.  In  the  other  two  cases  cited, — The  People 
v.  Maynard,  14  111.  422,  and  Beesman  v.  City  of  Peoria,  16 
id.  484, — it  was  simply  held  that  the  adoption  of  the  consti- 
tution of  1848  repealed  certain  laws  investing  mayors  of  cities 
with  judicial  powers. 

Fourth — Another  objection  is,  that  under  the  20th  section 
of  the  act  the  drainage  commissioners  are  permitted  to  appeal 
to  the  county  court  upon  any  and  every  ground  which  may 
show  that  the  judgment  of  the  board  of  appeals  is  illegal  and 
erroneous,  but  the  land  owner  can  appeal  only  upon  the 
ground  that  his  assessment  is  greater  in  amount  than  the 
benefits  accruing  to  his  lands,  etc.     This  objection  is,  in  our 
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opinion,  the  result  of  a  misapprehension.  As  we  have  already 
held,  the  board  of  appeals  exercises  no  judicial  powers.  Its 
functions  are  limited  to  inquiring  into  and  passing  upon  and 
reporting  questions  of  fact,  namely,  the  amount  of  the  bene- 
fits which  will  accrue  to  each  tract  of  land,  (and,  when  the 
same  tract  of  land  is  both  damaged  and  benefited,  whether 
the  benefits  exceed  the  damages,)  and  whether  the  assessment 
made  by  the  drainage  commissioners  is  excessive.  This  is 
quite  apparent  from  sections  14  and  20.  An  appeal  to  the 
county  court  can,  in  its  nature,  bring  up  for  review  only  that 
which  was  considered  and  acted  upon  by  the  board  from  which 
•the  appeal  is  taken.  The  only  question  in  which  the  land 
owner  can  have  any  interest  justifying  an  appeal  to  the  county 
court  is,  that  the  assessment  is  greater  in  amount  than  the 
benefits  accruing  to  the  lands  by  the  construction  of  the  pro- 
posed work.  If  the  assessment  is  excessive,  it  must  be  greater 
in  amount  than  such  benefits.  If  it  is  not  excessive,  but  is 
less  in  amount  than  such  benefits,  he  has  no  ground  to  com- 
plain of  the  action  of  the  board  of  review,  and  no  wrong  is 
done  him  in  denying  him  an  appeal  in  such  instance.  It  is 
not  expressly  said  on  what  ground  the  drainage  commissioners 
may  appeal,  but,  plainly  and  necessarily,  it  must  result  on 
directly  the  reverse  grounds, — that  is,  upon  the  ground  either 
that  the  land  benefited  has  not  been  assessed  in  any  amount,  or 
has  been  assessed  too  low.  There  are  no  other  grounds  upon 
which  they  could  have  an  interest  in  appealing.  Whether 
the  appeal,  then,  shall  be  by  the  one  party  or  the  other,  the 
questions  before  the  county  court,  on  appeal,  must  be  substan- 
tially the  same.  Legal  questions,  apart  from  the  action  of  the 
board  of  review  and  the  county  court,  as  to  the  regularity  of 
the  proceedings,  can,  of  course,  be  raised,  when,  as  now,  judg- 
ment against  the  lands  for  non-payment  of  the  assessment  is 
asked.  The  decision  of  the  board  of  review,  and  of  the  county 
court,  on  appeal,  can  only,  in  any  view,  be  res  judicata  as  to 
the  question  brought  up  by  the  appeal. 
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It  is  a  sufficient  answer  to  the  objection  that  this  section 
deprives  the  land  owner  of  his  property  without  due  process 
of  law,  that,  if  the  view  we  have  taken  is  correct,  it  is  a  mis- 
apprehension. He  is  allowed,  abundantly,  to  be  heard  upon 
every  question  of  fact,  and  if  he  had  legal  objections  which 
he  has  not  here  urged,  it  was  his  own  folly.  He  has  had 
an  opportunity  to  urge  them,  and  the  judgment  and  process 
under  which  his  property  will  be  sold,  if  he  shall  permit  it  to 
go  to  sale,  will  be  "due  process  of  law."  (Cooley  on  Taxa- 
tion, 36,  et  seq.)  It  is  said,  quite  correctly,  as  we  think,  by 
Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in 
Davidson  v.  New  Orleans,  96  U.  S.  (6  Otto,)  97,  "that  when- 
ever, by  the  laws  of  a  State  or  by  State  authority,  a  tax, 
assessment,  servitude  or  other  burden  is  imposed  upon  prop- 
erty for  the  public  use,  whether  it  be  for  the  whole  State  or 
of  some  more  limited  portion  of  the  community,  and  those 
laws  provide  for  a  mode  of  confirming  or  contesting  the  charge 
thus  imposed,  in  the  ordinary  courts  of  justice,  with  such 
notice  to  the  person,  or  such  proceeding  in  regard  to  the  prop- 
erty as  is  appropriate  to  the  nature  of  the  case,  the  judgment 
in  such  proceedings  can  not  be  said  to  deprive  the  owner  of 
his  property  without  due  process  of  law,  however  obnoxious 
it  may  be  to  other  objections."  See,  also,  to  like  effect, 
Hagan  v.  Reclamation  District  No.  108,  111  U.  S.  701. 

Fifth — The  last  objection  urged  is,  that  the  General  As- 
sembly passed  two  acts  upon  the  same  subject,  on  the  same 
day,  providing  for  different  systems  of  drainage  corporations, 
and  that  therefore  both  acts  are  special  legislation,  and  for 
that  reason  condemned  by  the  constitution.  We  have  not 
thought  it  necessary  to  analyze  and  compare  the  various  sec- 
tions of  the  two  acts,  to  see  whether  this  statement  as  to  their 
substance  and  effect  is  true  or  not,  since  we  deem  it  unim- 
portant. Concede  they  are  local  or  special  legislation,  what 
clause  of  the  constitution  prohibits  their  enactment  ?  Article 
9  of  the  constitution,  entitled  "Corporations,"  clearly  relates 
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to  private  corporations,  and  not  to  local  municipal  corpora- 
tions. This  is  so  apparent  upon  the  face  of  the  constitution 
that  we  deem  the  mere  statement,  of  itself,  sufficient.  The 
direct  prohibition  of  special  or  local  legislation  is  alone  con- 
tained in  section  22,  article  4.  "Drainage"  is  not  one  of  the 
subjects  enumerated  in  that  section.  It  prohibits  the  incor- 
porating of  cities,  towns  and  villages,  or  changing  or  amend- 
ing their  charters,  (but  not  the  formation  of  drainage  districts 
with  corporate  authority,)  except  by  general  law.  The  gen- 
eral clause  at  the  end  of  the  section,  that  "where  a  general 
law  can  be  made  applicable,  no  special  law  shall  be  enacted," 
addresses  itself  to  the  General  Assembly,  alone.  When  that 
body  has  concluded  a  special  law  is  necessary,  except  in  the 
cases  expressly  prohibited,  its  conclusion  is  not  the  subject 
of  judicial  review.  Under  the  constitution  of  1848,  there  was 
a  provision  that  "corporations  not  possessing  banking  powers 
or  privileges  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  acts,  except  for  municipal  purposes,  and 
in  cases  where,  in  the  judgment  of  the  General  Assembly,  the 
objects  of  the  corporation  can  not  be  attained  under  general 
laws."  It  was  held  in  Johnson  v.  J,  and  C.  Railroad  Co.  23 
111.  202,  that  the  judgment  of  the  General  Assembly  was  con- 
clusive of  the  question,  and  in  The  People  v.  Harper,  91  111. 
357,  we  applied  the  same  ruling  to  the  provision  now  under 
consideration. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Ellis  B.  Ebert 

v. 

Edward  J.  Beedy. 

Filed  at  Springfield  February  26,  1885. 

Fictitious  action — dismissal  of  proceedings.  Where  this  court  is  sat- 
isfied that  an  action  is  fictitious,  and  the  parties  fail  to  appear  and  show  that 
it  is  a  real  suit,  after  time  and  opportunity  are  given  them  so  to  do,  the  judg- 
ment appealed  from  will  be  reversed,  and  the  cause  remanded  to  the  trial 
court,  with  directions  to  dismiss  the  same,  and  for  this  purpose  a  submission 
of  the  cause  to  this  court  on  the  merits,  set  aside. 

Appeal  from  the  Circuit  Court  of  Jersey  county ;  the  Hon. 
George  W.  Herdman,  Judge,  presiding. 

Mr.  W.  H.  Bennett,  for  the  appellant. 

Mr.  L.  H.  Hite,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  originally  commenced  in  ejectment,  by  Ed- 
ward J.  Beedy,  against  Ellis  B.  Ebert,  in  the  City  Court  of 
East  St.  Louis.  At  the  next  term  after  the  issuing  of  the 
summons,  by  consent  of  parties,  the  venue  in  the  cause  was 
changed  to  the  county  of  Jersey.  On  the  record  being  filed 
in  the  circuit  court  of  Jersey  county,  a  trial  was  had  in  that 
court,  which  resulted  in  favor  of  plaintiff, — that  he  recover 
the  premises  described  in  the  declaration,  and  that  he  recover 
costs  against  defendant.  An  appeal  was  allowed  defendant, 
which  he  afterwards  perfected  to  this  court,  and  at  the  June 
term,  1883,  the  cause  was  submitted  in  this  court  for  decision. 

On  looking  into  the  record,  there  was  something  that  in- 
dicated to  this  court  the  cause  might  be  a  feigned  or  a  ficti- 
tious case,  and  with  a  view  to  ascertain  whether  it  was  or 
not,  at  the  June  term,  1884,  the  order  taking  the  case  was 
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set  aside,  and  a  rule  was  entered  requiring  the  appellant, 
Ellis  B.  Ebert,  to  appear  at  the  next  term  of  this  court  and 
argue  the  cause  orally,  and  to  show  cause,  if  any  he  had, 
why  the  appeal  should  not  be  dismissed.  It  was  directed 
that  a  copy  of  that  order  should  be  sent  to  the  sheriff  of 
St.  Clair  county  to  be  served,  and  it  was  so  sent  by  the  clerk 
of  this  court,  but  the  order  was  returned  not  served  on  appel- 
lant because  he  could  not  be  found  in  that  county. 

At  the  present  term  of  this  court  a  motion,  or  perhaps  a 
suggestion,  has  been  made  by  counsel  amicus  curia,  that  the 
cause  is  a  feigned  or  a  fictitious  one,  and  that  it  should  be 
dismissed.  The  motion  or  suggestion  is  supported  by  an 
affidavit  of  a  party  residing  in  St.  Louis,  who  states  in  his 
affidavit  that  he  is  the  owner  of  the  premises  described  in  the 
declaration;  that  he  has  the  same  enclosed  with  a  fence; 
that  he  is  in  the  actual  possession  of  the  same,  and  that  until 
a  few  days  before  making  the  affidavit  he  never  heard  of  any 
such  persons  as  Ellis  B.  Ebert  and  Edward  J.  Beedy, — par- 
ties plaintiff  and  defendant.  When  the  motion  or  suggestion 
was  made  that  the  cause  should  be  dismissed  because  ficti- 
tious, counsel  for  appellant  and  appellee  were  given  time  to 
answer  the  suggestion.  The  time  allowed  them  to  do  so  has 
now  elapsed,  and  no  affidavit  of  the  good  faith  of  the  parties 
in  prosecuting  the  suit  has  been  filed,  nor  has  any  suggestion 
from  them  whatever  been  made  to  this  court.  Under  this 
state  of  facts  the  court  is  satisfied  the  case  is  fictitious, — not 
a  real  one ;  and  it  is  the  opinion  of  the  court  the  judgment 
of  the  circuit  court  should  be  reversed,  and  the  cause  re- 
manded, with  direction  to  that  court  to  dismiss  the  suit. 
McConnell  v.  Shields,  1  Scam.  582 ;  Spraggins  v.  Houghton, 
2  id.  211;   The  People  v.  Leland,  40  111.  118. 

Judgment  reversed. 
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Syllabus.     Brief  for  the  Plaintiffs  in  Error. 

Samuel  H.  Morrill  et  al. 
v. 
Mart  Kilner. 

Filed  at  Springfield  March  30,  1885. 

1.  Fraudulent  conveyance — generally.  A  debtor  in  failing  circum- 
stances is  only  allowed  to  transfer  his  property  by  making  a  general  assign- 
ment of  it  for  the  benefit  of  creditors. 

2.  Same — voluntary  conveyance  by  an  insolvent  debtor — subsequent 
creditors.  A  conveyance  of  real  estate  ■without  consideration,  or  for  a  mere 
nominal  one,  by  a  party  who  is  at  the  time  largely  indebted  and  insolvent,  will 
be  regarded  as  fraudulent  and  void,  even  as  against  subsequent  creditors. 

3.  Same — of  a  conveyance  made  in  anticipation  of  insolvency.  A  per- 
son, about  a  week  after  contracting  for  a  loan  of  money,  conveyed  certain 
lots  owned  by  him  to  his  mother,  without  consideration,  and  received  the 
money  upon  the  loan  the  next  day  after  the  execution  and  delivery  of  his 
deed,  and  the  deed  was  not  recorded  until  eleven  months  after  its  execution, 
and  only  a  day  or  two  before  the  grantor  made  a  general  assignment.  It  was 
held,  that  from  these  facts  it  could  be  fairly  inferred  that  the  conveyance  to 
the  mother  was  made  in  anticipation  of  the  grantor  becoming  indebted,  and 
that  the  same  was  fraudulent  as  to  the  party  loaning  him  the  money. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Anthony  Thornton,  for  the  plaintiffs  in  error: 
The  ordinary  consideration  of  five  dollars,  or  even  ten  dol- 
lars, when  the  property  is  worth  a  great  deal  more,  is  merely 
nominal,  and  a  deed  upon  such  consideration  is  deemed  vol- 
untary. Ward  v.  Trotter,  3  Mon.  1 ;  McKinley  v.  Combs, 
id.  105 ;   Cains  v.  Jones,  5  Greg.  250. 

The  facts  indicate  that  the  mother  of  the  grantor  was  a 
mere  trustee,  and  that  the  conveyance  was  made  for  the 
benefit  of  the  grantor.  This  makes  the  deed  void  both  as  to 
then  existing  and  subsequent  creditors.  Jones  v.  King,  86 
111.  229. 
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The  concealment  of  the  transfer  for  nearly  two  years  is  a 
badge  of  fraud.  Hung  erf ord  v.  Earle,  2  Vern.  261 ;  Hildreth 
v.  Sands,  2  Johns.  Ch.  48 ;  Salmon  v.  Burnett,  8  Wheat.  229. 

A  deed  made  in  anticipation  of  becoming  indebted,  for  the 
purpose  of  defrauding  creditors,  and  without  consideration, 
is  void  against  subsequent  creditors.  Moriarty  v.  Hoffman, 
35  111.  558. 

That  the  conveyance  was  made  with  the  view  of  becoming 
indebted,  may  be  inferred  from  the  fact  that  the  money  was 
borrowed  on  the  next  day.  Ridge  way  v.  Underwood,  4  Washb. 
C.  C.  137;  Am.  Leading  Cases,  71. 

Mr.  D.  T.  McIntyre,  for  the  defendant  in  error,  contended, 
from  the  evidence,  that  Walter  Kilner,  in  purchasing  the  lots, 
acted  merely  as  the  agent  of  his  aged  parents,  and  that  as 
the  grantor  was  not  the  owner,  he  was  not  selling  to  his 
mother,  and  no  consideration  was  necessary. 

The  conveyance  being  such  as  a  court  of  equity  would  have 
compelled,  can  not  be  held  fraudulent. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Mary  Kilner  to  enjoin  Samuel 
H.  Morrill,  one  of  the  plaintiffs  in  error,  from  selling  certain 
lots  on  a  judgment  in  his  favor  against  Walter  B.  Kilner  and 
one  Corbin,  upon  the  ground  that  the  property  belonged  to 
her,  and  that  Walter  B.  Kilner  had  no  title  or  interest  what- 
ever in  the  property.  Morrill  put  in  an  answer  to  the  bill, 
and  also  filed  a  cross-bill,  in  which  he  set  up  that  Walter  B„ 
Kilner  was  the  owner  of  the  property,  and  that  the  convey- 
ance which  he  had  made  to  the  complainant,  his  mother, 
was  without  consideration,  and  made  with  intent  to  defraud 
his  creditors.  On  the  hearing  on  the  pleadings  and  evidence, 
the  court  rendered  a  decree  in  favor  of  the  complainant,  as 
prayed  for  in  the  bill,  to  reverse  which  Morrill  and  Corbin 
sued  out  this  writ  of  error. 
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The  property  involved  consists  of  four  lots  in  the  town  of 
Sullivan,  Moultrie  county.  Two  of  the  lots  were  purchased 
on  the  26th  day  of  January,  1870,  and  deeded  to  Walter  B. 
Kilner.  The  other  two  were  bought  on  the  13th  of  January, 
1871,  and  conveyed  to  the  same  party.  The  legal  title  to 
the  lots  remained  in  Walter  B.  Kilner  until  the  21st  day  of 
January,  1874,  when,  by  deed  of  that  date,  he  conveyed  them 
to  his  mother,  Mary  Kilner.  At  the  time  this  conveyance 
was  made,  Walter  B.  Kilner  was  indebted  to  different  persons 
from  §2500  to  $3000,  and  remained  so  indebted  until  the 
last  of  December,  1875,  when  he  made  an  assignment. 

It  is  claimed  by  the  complainant  in  the  bill,  that  the  prop- 
erty was  purchased  originally  for  her,  and  the  purchase  money 
was  paid  by  her  husband,  George  Kilner.  There  is  some 
evidence  in  the  record  tending  to  sustain  this  view.  Walter 
B.  Kilner  testified  that  the  property  was  bought  for  the  com- 
plainant, and  his  father,  George  Kilner,  paid  the  purchase 
money.  But  the  decided  weight  of  the  evidence  seems  to 
indicate  that  Walter  B.  Kilner  made  the  purchase  on  his  own 
account.  When  the  purchase  was  made  the  deeds  were  taken 
to  him.  Mr.  Smyser  sold  the  property  to  Kilner.  From  his 
evidence  it  appears  that  he  had  sold  lots  1  and  2  to  one 
Ambrose,  for  $391.88.  He  being  unable  to  pay  the  purchase 
money,  gave  up  the  lots  to  Smyser,  and  Walter  B.  Kilner  then 
assumed  the  payment  of  the  purchase  money  Ambrose  had 
agreed  to  pay,  and  took  the  lots.  The  other  two  lots,  3  and  4, 
were  sold  to  Kilner  for  $200,  for  which  he  gave  his  note,  with 
interest  at  ten  per  cent.  Kilner  was  at  the  time  in  the  drug 
business,  and  according  to  Smyser's  evidence,  which  was  not 
contradicted,  at  least  three-fourths  of  the  $591.88  agreed  to 
be  paid  for  the  property  was  paid  by  Walter  B.  Kilner  out  of 
his  store.  The  remaining  fourth  Walter  B.  Kilner  paid  by 
turning  out  a  bill  for  medical  services,  which  George  Kilner 
held  against  Smyser.  From  this  evidence  it  not  only  appears 
that  Walter  B.  Kilner  bought  the  property  in  his  own  name, 
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but  he  also  used  his  own  means  in  paying  for  the  property. 
How  he  settled  with  his  father  for  the  medical  bill  he  turned 
out  to  Smyser  as  a  part  payment  on  the  property,  does  not 
appear,  nor  is  that  fact  material.  He  procured  the  account 
from  his  father,  and  used  it  as  his  own  property  in  making  the 
payment.  It  therefore  seems  plain,  from  the  evidence,  that 
Walter  B.  Kilner  bought  and  paid  for  the  property.  After 
the  purchase,  it  seems,  from  the  evidence,  that  the  property 
was  known  and  recognized  as  belonging  to  Walter  B.  Kilner. 
He  paid  all  the  taxes  on  the  property  in  his  own  name,  except 
for  one  year.  After  purchasing  the  property,  he  made  im 
provements  thereon,  amounting  to  some  $600.  These  im- 
provements were  in  the  main  paid  for  by  him  out  of  his  own 
money.  From  these  facts,  and  from  other  evidence  in  the 
record,  the  only  reasonable  conclusion  to  be  reached  is,  that 
Walter  B.  Kilner  purchased  and  owned  the  property. 

The  only  remaining  inquiry  is,  whether  the  conveyance  to 
Mary  Kilner,  his  mother,  was  without  consideration,  and  made 
with  intent  to  defraud  creditors.  As  to  the  consideration,  it  i a 
not  claimed  that  any  sum  whatever  was  paid  by  the  grantee, 
or  by  any  person  for  her,  for  or  on  account  of  the  convey- 
ance. If,  however,  Walter  B.  Kilner  had  been  free  from  all 
indebtedness,  and  saw  proper  to  convey  the  property  to  his 
mother  for  a  nominal  consideration,  or  as  a  gift,  the  convey- 
ance might  be  sustained ;  but  such  was  not  the  case.  At  the 
time  of  the  execution  of  the  deed  he  was  insolvent.  Where  a 
deed  is  made  without  consideration,  or  for  a  mere  nominal 
consideration,  and  the  grantor  is  at  the  time  largely  indebted, 
the  transaction  will  be  regarded  as  fraudulent,  and  may  be 
impeached  by  creditors.  A  debtor  in  failing  circumstances 
is  only  allowed  to  transfer  his  property  by  making  a  general 
assignment  of  it  for  the  benefit  of  creditors.  (Phelps  v.  Curts, 
80  111.  109.)  In  this  case  the  conveyance  was  made  without 
consideration,  when  the  grantor  was  largely  indebted,  and  we 
are  aware  of  no  rule  under  which  it  can  be  sustained. 
21—113  III. 
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It  may  be  said  that  the  debt  of  plaintiffs  in  error  was  not 
in  existence  at  the  time  the  deed  was  executed,  and  for  this 
reason  they  have  no  right  to  impeach  the  transaction.  In 
Moritz  v.  Hoffman,  35  111.  553,  it  was  held  that  a  settlement 
upon  a  wife  by  a  voluntary  conveyance  without  consideration, 
the  grantor  being  at  the  time  solvent,  can  not  be  attacked 
by  a  subsequent  creditor,  and  is  only  void  against  creditors 
existing  at  the  time  of  the  conveyance.  But  in  the  same  case 
it  was  also  held  if  such  conveyance  was  made  in  anticipation 
of  becoming  indebted,  and  for  the  purpose  of  defrauding 
creditors,  and  was  made  without  consideration,  it  matters 
not  whether  the  grantor  was  insolvent  or  not,  the  conveyance 
would  be  void  against  such  subsequent  creditors.  Here,  the 
debt  of  plaintiffs  in  error  was  created  the  next  day  after  the 
deed  was  executed.  Kilner  had  contracted  for  the  money 
the  loan  of  which  created  the  debt,  about  one  week  before 
the  deed  was  made,  but  he  did  not  actually  receive  the  money 
until  the  day  after  the  deed  was  made.  We  think  it  may 
be  fairly  inferred,  from  the  circumstances  attending  the  exe- 
cution of  the  deed  and  the  making  of  the  debt,  that  the 
conveyance  was  made  in  anticipation  of  becoming  indebted. 
Indeed,  the  deed  conveying  the  property  was  not  placed  on 
record  for  over  eleven  months  after  it  was  executed,  and  only 
a  day  or  two  before  the  grantor  made  an  assignment,  the 
effort,  to  all  appearances,  having  been  made  to  cover  up  the 
property,  and  at  the  same  time  keep  the  fact  from  the  knowl- 
edge of  creditors. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded. 

Decree  reversed. 
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The  Illinois  Central  Railroad  Company 

v. 

John  Hodges  et  al. 

Filed  at  Springfield  March  30,  1885. 

1.  Taxation — of  the  remedy  by  injunction  for  improper  assessment. 
A  court  of  equity  will  not  enjoin  the  collection  of  a  tax  unless  the  tax  itself 
is  unauthorized  by  law,  or  is  levied  upon  property  not  subject  to  taxation,  or 
the  property  upon  which  it  is  assessed  is  fraudulently  valued  at  too  high  a 
rate;  but  in  those  cases  the  collection  of  the  tax  will  be  enjoined. 

2.  So  a  person  owning  real  estate  which  is  exempt  from  taxation  is  not 
required  to  take  notice  of  its  illegal  assessment,  nor  to  appear  before  the 
local  tribunals  to  protect  his  property  from  taxation;  and  when  it  is  illegally 
assessed  he  may  resort  to  a  court  of  equity  for  an  injunction. 

3.  Same — cumulative  remedy  by  statute,  when  exempt  property  assessed. 
Section  97  of  the  Revenue  law  empowers  the  board  of  supervisors  in  counties 
under  township  organization,  to  hear  and  determine  the  application  of  any 
person  who  is  assessed  on  property  exempt  from  taxation,  and  the  question 
may  be  taken  thence  by  appeal  to  the  Auditor,  and  be  by  him  brought  before 
the  Supreme  Court  for  final  review.  This  remedy,  however,  is  merely  cumu- 
lative to  that  in  equity  to  enjoin. 

4.  Same— former  decision.  It  was  said  in  Preston  et  al.  v.  Johnson, 
104  HI.  625,  in  speaking  of  the  jurisdiction  of  the  county  board  to  give  relief 
as  to  property  exempt  from  taxation,  "the  remedy  through  the  county  board 
of  review  and  by  appeal  we  regard  as  adequate  and  exclusive."  While  this 
was  true  in  that  particular  case,  it  is  not  universally  true,  and  is  therefore 
calculated  to  mislead.  The  statutory  remedy  becomes  exclusive  only  when 
it  is  selected  and  a  decision  under  it  invoked. 

5.  Same — remedy  in  case  of  over-valuation.  Where  the  complaint  ie 
that  the  local  assessor  has  over- valued  property,  the  owner  must  resort  to 
the  tribunals  provided  by  the  statute  for  review  in  such  cases.  A  court  of 
equity  is  not  empowered  to  value  property  for  taxation. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  the  appellant : 
The  jurisdiction  of  a  court  of  equity  to  interfere  by  injunc 
tion,  extends  to  all  cases  where  a  tax  is  assessed  upon  prop 
erty  not  subject  to  taxation,  and  in  like  cases.     Railroad  Co 
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v.  Code,  75  111.  591 ;  Town  of  Lebanon  v.  Railroad  Co.  77 
id.  539 ;  Gage  v.  Evans,  90  id.  569 ;  Wilson  v.  Weber,  96  id. 
454;  Lemont  v.  Stone  Co.  98  id.  94. 

As  to  cases  where  the  collection  of  a  tax  may  be  enjoined, 
see  Vogt  v.  Ayer,  104  111.  383;  Johnson  v.  Lyon,  106  id.  64; 
Moore  v.  Wayman,  107  id.  192;  Railroad  Co.  v.  Johnson, 
108  id.  11;  Sivwright  v.  Pierce,  id.  133;  Halstead  v.  Adams, 
id.  609. 

The  case  of  Preston  v.  Johnson,  104  111.  625,  does  not  de- 
cide that  there  is  no  remedy  in  equity. 

Appellant  was  not  bound  to  avail  of  the  remedy  at  law 
afforded  by  section  97  of  the  Eevenue  act.  It  had  a  right  to 
rely  on  its  contract  with  the  State  that  its  property  should 
be  exempt  from  taxation. 

Mr.  John  M.  Lansden,  for  the  appellees : 

Even  conceding  appellant's  elevator  was  exempt  from  tax- 
ation, there  was  a  complete  remedy  at  law  under  section  97 
of  the  Eevenue  law.  The  question  has  been  settled  by  this 
court.  Preston  v.  Johnson,  104  111.  625 ;  Felsenthal  v.  John- 
son, id.  21. 

Appellant  failed  to  appear  before  the  county  board  at  its 
session  in  July,  1881,  and  failed  also  to  make  any  objection 
to  the  rendition  of  judgment  against  its  property  in  May, 
1882.  Adsit  v.  Lieb,  76  111.  198;  People  v.  Big  Muddy  Iron 
Co.  89  id.  116. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

This  is  a  bill  in  equity,  to  enjoin  the  collection  of  a  tax 
assessed  against  a  certain  lot  or  tract  of  land  occupied  by  a 
large  grain  elevator,  in  the  city  of  Cairo. 

The  case  made  shows  that  the  property  is  exempt  from 
taxation  under  the  provisions  of  appellant's  charter,  but  the 
court  below  dismissed  the  bill  upon  the  ground  that  appel- 
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lant's  remedy  is  at  law, — and  this,  as  is  asserted,  upon  the 
authority  of  Felsenthal  et  al.  v.  Johnson,  104  111.  21,  and  Pres- 
ton et  al.  v.  Johnson,  id.  625.  This  was  error.  The  effect  of 
the  decisions  in  the  cases  cited  was  misapprehended.  "We 
have  held  that  a  court  of  equity  will  not  enjoin  the  collection 
of  a  tax  unless  the  tax  itself  is  unauthorized  by  law,  or  the 
tax  is  assessed  upon  property  not  subject  to  taxation,  or  the 
property  upon  which  it  is  assessed  is  fraudulently  valued  at 
too  high  a  rate ;  but  in  those  cases  the  collection  of  the  tax 
will  be  enjoined.  Where  the  complaint  is  made  that  the  local 
assessor  has  over-valued  property,  the  owner  must  resort  to 
the  tribunals  provided  by  the  statute  for  review  in  such  cases. 
A  court  of  equity  is  not  empowered  to  value  property  for  tax- 
ation, but  those  boards  afford  ample  remedy  for  all  errors  in 
valuation,  and  they  must  be  resorted  to  for  relief  when  com- 
plaint is  made  in  that  regard.  Felsenthal  et  al.  v.  Johnson, 
supra,  and  Adsit  v.  Lieb  et  al.  76  111.  198,  are  illustrations. 
Where  an  individual  has  property  subject  to  taxation,  he 
is  chargeable  with  knowledge  that  it  will  be  assessed  for  that 
purpose,  and  he  must  ascertain  whether  the  valuation  is 
satisfactory,  and  if  it  shall  not  be,  apply  to  the  statutory 
tribunals  for  relief.  But  where  an  individual  has  property 
that  is  exempt  from  taxation,  he  has  a  right  to  assume  that 
the  law  will  be  observed,  and  he  is  not,  therefore,  required  to 
take  notice  of  its  illegal  assessment  and  valuation,  nor  to 
appear  before  the  local  tribunals  in  that  regard.  He  is  re- 
quired to  do  no  affirmative  act  to  insure  that  his  property 
shall  be  protected  under  the  law  exempting  it ;  and  when  it 
is  illegally  assessed,  as  we  have  said,  he  may  resort  to  a  court 
of  equity  for  an  injunction.  True,  the  97th  section  of  the 
Revenue  law  empowers  the  board  of  supervisors  in  counties 
under  township  organization,  to  hear  and  determine  the  ap- 
plication of  any  person  who  is  assessed  on  property  exempt 
from  taxation,  and  the  question  may  be  taken  thence  by 
appeal  to  the  Auditor,  and  be  by  him  brought  before  this 
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court  for  final  review.  When  any  person  shall  be  informed 
that  property  owned  by  him,  and  exempt  from  taxation,  has 
been  illegally  assessed,  he  may  apply  to  the  board  of  super- 
visors for  relief  under  this  section ;  and  if  he  shall  do  so,  he 
can  not  then,  after  an  adverse  decision,  go  into  chancery  for 
relief, — and  that  was  the  case  in  Preston  et  al.  v.  Johnson, 
supra.  Having  selected  his  forum, —  one  which  affords  a 
completely  adequate  remedy, — he  must  adhere  to  it.  But  in 
the  case  of  real  estate,  especially,  having  a  right  to  rely  upon 
the  law  exempting  him  without  doing  any  affirmative  act, 
and  not  being  constructively  charged  with  knowledge  of  an 
illegal  assessment,  he  may  not,  in  fact,  know  that  his  prop- 
erty is  illegally  assessed  until  it  is  too  late  to  apply  to  the 
board  of  supervisors  for  relief;  and  so  it  must  follow,  that 
in  this  class  of  cases  the  remedy  provided  by  that  section  is 
cumulative,  only, —  and  so  we  expressly  decided  in  Peoria 
Fair  Association  v.  The  People  ex  rel.  Ill  111.  559.  If  the 
party  elect  the  remedy  provided  by  this  section,  he  will  not 
be  allowed  to  abandon  it  and  then  go  into  equity,  but  he  may 
go  into  equity  in  the  first  instance,  and  have  relief.  The 
concluding  sentence  in  the  opinion  in  Preston  et  al.  v.  Johnson, 
which  reads,  "The  remedy  through  the  county  board  of  re- 
view and  by  appeal  we  regard  as  adequate  and  exclusive," 
although  true  in  that  case,  is  not  universally  true,  and  is 
therefore  calculated  to  mislead.  The  remedy  is  adequate, 
and  when  that  forum  is  selected  and  its  decision  invoked,  it 
becomes  exclusive.  In  cases  like  the  present,  before  a  tri- 
bunal has  been  selected,  it  must  be  regarded  as  only  affording 
a  cumulative  remedy. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 

proceedings  consistent  with  this  opinion. 

Decree  reversed. 
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Sarah  L.  Bradley 

v. 
Leo  H.  Kees  et  al. 

Filed  at  ML  Vernon  March  26,  1885. 

1.  Description — of  land — in  a  will — whether  sufficiently  certain.  A 
devise  in  a  will  of  "the  south-west  quarter  of  the  north  half  of  section  14, 
town  8,  range  2,  west,"  is  not  void  for  uncertainty  in  the  description.  It  is 
the  same  as  the  south  half  of  the  west  half  of  the  north  half  of  the  section; 
and  if  the  section  is  a  mile  square,  the  description  embraces  eighty  acres  off 
the  south  side  of  the  north-west  quarter  of  the  section. 

.  2.  "WiLii — of  a  devise  purporting  to  pass  more  than  the  testator  owns — 
extent  of  devisee's  rights.  The  fact  that  a  testator  did  not  own  all  of  a  tract 
of  land  devised  by  him  by  a  good  description,  will  not  justify  the  court  in 
holding  the  devise  void.  The  devisee,  in  such  case,  will  take  so  much  of  the 
land  described  as  the  testator  did  own. 

3.  Same — description  of  devisees1— "the  four  boys,"  when  there  were 
seven  sons.  At  the  time  of  making  his  will  a  testator  had  seven  sons,  four 
of  whom  were  minors,  living  with  him,  the  other  three  being  men,  married, 
and  having  families  of  their  own;  and  his  will,  after  devising  a  certain  part 
of  his  land  to  his  infant  daughter,  contained  this  clause:  "The  remaining 
lands  owned  by  me  to  be  divided  between  the  four  boys, "  without  any  other 
designation:  Held,  that  the  words,  "the  four  boys,"  meant  the  four  minor 
sons,  who  were  at  the  time  living  with  the  testator  as  a  part  of  his  family. 

4.  Parol  evidence — to  explain  a  latent  ambiguity  in  a  will — and 
whether  an  ambiguity  is  latent  or  patent.  Where  a  testator  devised  to  his 
daughter  "the  south-west  quarter  of  the  north  half  of  section  14,  town  8, 
range  2,  west,  the  remaining  lands  owned  by  me  to  be  divided  between  the 
four  boys,"  it  was  held,  that  there  was  no  ambiguity  on  the  face  of  the  will, 
the  inference  therefrom  being  that  he  had  but  four  sons;  but  on  proof  that 
the  testator  had  seven  sons,  an  ambiguity  was  made  apparent,  and,  being  a 
latent  one,  was  explainable  by  parol  evidence. 

5.  So  where  a  testator,  after  a  specific  devise  of  land  to  his  daughter, 
added,  immediately  after,  these  words:  "The  remaining  lands  owned  by  me 
to  be  equally  divided  between  the  four  boys,"  and  the  proof  showed  that  he 
had  at  the  time  seven  sons,  four  of  whom  were  minors,  residing  with  him, 
and  the  other  three  being  men,  and  living  in  their  own  homes,  apart  from  the 
father,  it  was  held,  that  parol  proof  not  only  of  the  previous  facts  known  to 
the  testator,  and  of  present  circumstances,  under  which  he  made  his  will,  but 
also  his  declarations  made  at  the  time  of  making  the  will,  as  well  as  before 
and  after,  might  be  resorted  to,  to  remove  the  ambiguity,  if  any,  and  to  fix 
the  objects  of  his  bounty. 
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6.  Same — to  change  a  devise — mistake  as  to  quantity  of  land.  Where 
a  will  devises  land  which,  by  the  words  used,  embraces  eighty  acres  in  a 
larger  tract,  proof  by  parol  that  the  testator  directed  the  scrivener  to  draw 
the  will  so  as  to  give  only  forty  acres,  is  inadmissible.  A  mistake  in  drafting 
a  will  by  the  draftsman  can  not  be  shown  and  corrected  upon  parol  evidence 
in  such  a  case.* 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county; 
the  Hon.  Daniel  M.  Browning,  Judge,  presiding. 

Reuben  R.  Rees  died  testate,  in  Jackson  county,  Illinois, 
on  December  7,  1880.  At  his  death  he  left  him  surviving  a 
widow,  Sarah  L.  Rees,  who  was  named  in  his  will  as  execu- 
trix, and  who  has  since  married,  and  is  now  named  Sarah  L. 
Bradley.  The  testator,  at  his  death,  left  him  surviving  twelve 
children.  Six  of  them  were  by  a  former  wife, — that  is  to  say, 
Mrs.  Mary  E.  Striger,  Leo  H.  Rees,  Mrs.  Ellen  Kilmer,  and 
Ephraim  L.  Rees,  who  are  the  complainants  in  the  original 
bill  in  this  suit,  and  Mrs.  Paralee  C.  Beasley  and  Mrs.  Harriet 
B.  Boucher,  who  are  named  as  defendants  in  that  bill.  The 
remaining  six  children  were  born  of  a  second  marriage,  and 
were  the  children  of  the  widow,  Sarah  L.  The  testator  also 
left  him  surviving  five  grand- children,  being  children  of  a 
married  daughter  by  his  first  wife,  and  who  died  in  the  life- 
time of  the  testator.  These  twelve  surviving  children,  and 
the  five  grand-children  mentioned,  constituted  the  only  heirs 
at  law  of  the  testator.  All  the  six  surviving  children  by  the 
first  wife,  and  the  eldest  son  by  the  second  wife,  had  passed 
from  minority,  and  were  married,  before  the  death  of  the 
testator.  They  had  all  left  the  parental  roof,  and  each  had 
a  family  of  his  or  her  own.  The  remaining  five  children 
were  minors,  and  lived  at  the  testator's  home,  and,  with  their 
mother,  constituted  his  family  or  household  at  the  time  of 
his  death.  Four  of  these  minors  were  sons.  The  youngest 
of  these  sons  was  two  years  old,  and  the  eldest  was  about 

*As  to  the  correction  of  mistakes  in  wills,  see  Worrell  v.  Patten,  69  111.  254. 
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eighteen  years  of  age.    The  minor  daughter  was  named  Dora, 
and  was  about  seven  years  of  age. 

At  his  death  Keuben  K.  Eees  left  a  will,  made  on  Novem- 
ber 26,  1880,  and  duly  attested.  On  December  21,  1880, 
this  will  was  duly  proved  before  the  county  court  of  Jackson 
county,  and,  by  order  of  that  court,  was  on  that  day  duly 
admitted  to  probate  as  the  last  will  and  testament  of  Eeuben 
E.  Eees,  deceased,  and  letters  testamentary  were  duly  issued 
to  said  Sarah  L.  Eees,  as  executrix,  and  she  at  once  gave 
bond  and  qualified  as  such,  and  entered  upon  her  duties. 
The  will  thus  probated  was  in  the  words  following : 

"In  the  name  of  God,  amen.  On  this  the  (26th)  twenty- 
sixth  day  of  November,  A.  D.  1880,  I,  Eeuben  E.  Eees,  being 
of  sound  mind  and  memory,  but  mindful  of  decaying  nature, 
do  therefore  publish  this  my  last  will  and  testament,  in  the 
words  and  figures  following,  to-wit : 

"First — My  will  is,  that  my  funeral  expenses  and  all  my 
just  debts  be  fully  paid. 

"Second — I  give  and  bequeath  to  my  much  beloved  wife, 
Sarah  L.  Eees,  all  my  personal  estate,  of  whatsoever  kind 
and  nature,  except  the  articles  hereinafter  mentioned. 

"Third — I  give  and  bequeath  to  my  son  Albert  E.  Eees, 
one  chestnut-sorrel  horse,  and  also  one  span  of  black  mules, 
to  be  sold,  and  the  money  applied  to  his  education. 

"Fourth — I  give  and  bequeath  to  my  son  James  E.  Eees, 
one  three-year-old  bay  filley. 

"Fifth — To  my  daughter  Dora  L.  Eees  I  will  and  bequeath 
the  south-west  quarter  of  the  north-half  of  section  14,  town  8, 
range  2,  west, — the  remaining  lands  owned  by  me  to  be  divi- 
ded between  the  four  boys. 

"I  hereby  constitute  my  wife,  Sarah  L.  Eees,  my  executrix 
for  me,  and  to  execute  the  above  will. 

"In  testimony  whereof,  I  hereunto  set  my  hand  and  seal, 

the  day  and  year  above  written. 

Eeuben  E.  Eees.     [Seal.]  n 
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On  February  7,  1881,  this  suit  was  begun  in  the  circuit 
court  of  that  county,  by  Leo  H.  Eees,  Ephraim  L.  Eees, 
Mary  E.  Striger  and  Ellen  Kilmer,  as  complainants,  making 
defendants  to  their  bill  the  widow,  Sarah  L.  Eees,  and  all 
the  heirs  other  than  complainants.  They  charged  in  their 
bill  that  at  the  time  of  the  making  of  the  will  the  testator  was 
not  of  sound  and  disposing  mind,  and  that  he  was  induced 
by  undue  influence  of  his  wife,  Sarah  L.,  to  make  the  will, 
and  that  the  fifth  clause  of  the  will  was  void  for  imperfection 
in  the  description  of  the  land  given  to  Dora  L.  Eees,  and  for 
uncertainty  in  the  description  of  the  donees  of  "the  remaining 
lands"  owned  by  the  testator.  The  bill  further  set  out  that 
Sarah  L.  Eees,  the  widow  of  the  testator,  had  renounced  the 
provisions  of  the  will  made  in  her  behalf,  and  elected  to  take 
her  dower  and  statutory  allowances  as  widow,  and  that  such 
renunciation  was  duly  filed  in  the  county  court  on  January  10, 
1881.  The  prayer  of  the  bill  was,  that  the  will  be  set  aside, 
and  that  complainants  should  each  be  decreed  to  be  entitled 
to  one-thirteenth  part  of  the  lands  belonging  to  the  testator 
at  the  time  of  his  death,  and  that  each  of  the  other  children 
of  said  Eeuben  E.  Eees,  deceased,  should  be  held  entitled  to 
one-thirteenth  part  of  said  lands,  and  that  the  five  grand- 
children mentioned  above  should  be  held  to  be  entitled  to 
one-thirteenth  of  these  lands, — each  of  said  grand-children  to 
one-fifth  of  one-thirteenth,  or  one  sixty-fifth,  of  said  lands, — 
all  subject  to  the  dower  of  the  widow.  The  prayer  of  the  bill 
also  sought  to  have  the  letters  testamentary  revoked  and  held 
for  naught ;  and  that  the  order  admitting  said  will  to  probate 
be  set  aside ;  and  that  the  county  court  should  be  directed  to 
grant  letters  of  administration ;  and  that  all  claiming  under 
the  will  be  enjoined  from  so  doing;  and  that  complainants 
and  defendants  be  decreed  to  be  tenants  in  common  of  all 
such  lands  ;  and  that  the  widow's  dower  be  assigned,  and  the 
residue  of  the  lands  be  divided  and  partitioned  according  to 
the  respective  rights  of  each  of  the  parties. 
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The  defendants  were  all  brought  into  court  by  due  process, 
and  answered,  and  the  widow  and  the  younger  five  children 
filed  a  cross-bill,  asking  that  the  will  be  sustained,  and  deny- 
ing the  allegations  of  fact  on  which  it  was  sought  to  invalidate 
the  same.  Issues  were  formed  under  the  original  bill  and 
cross-bill.  These  issues,  by  agreement,  were  submitted  to 
the  court  for  trial,  a  jury  being  waived,  and  upon  final  hear- 
ing the  same  were  found  for  the  original  complainants,  and 
a  decree  entered  dismissing  the  cross-bill  and  granting  the 
relief  sought  in  the  original  bill.  Defendants  in  the  original 
bill  bring  the  cause  here  on  writ  of  error. 

Mr.  A.  D.  Duff,  and  Mr.  George  W.  Smith,  for  the  plain- 
tin:  in  error. 

Mr.  George  W.  Andrews,  for  the  defendants  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  proofs  entirely  fail  to  sustain  the  allegations  of  a  want 
of  disposing  capacity  in  the  testator,  and  of  undue  influence 
in  bringing  about  the  making  of  the  will.  In  fact,  these 
positions  in  the  bill  are  not  pressed,  here,  by  counsel  for 
defendants  in  error.  The  sole  questions  for  our  considera- 
tion arise  upon  the  fifth  clause  of  the  will.  These  are  its 
words:-  "To  my  daughter  Dora  L.  Eees  I  will  and  bequeath 
the  south-west  quarter  of  the  north  half  of  section  14,  town  8, 
range  2,  west, — the  remaining  lands  owned  by  me  to  be  divided 
between  the  four  boys."  It  is  insisted  in  the  bill,  and  in 
argument,  that  the  description  of  the  land  here  given  to  Dora 
L.  Eees  "is  not  such  as  could  be  located  and  determined  by 
section  lines  and  legal  boundaries."  We  see  no  foundation 
for  or  force  in  the  objection.  The  south-west  quarter  of  the 
north  half  of  a  given  section  of  land  is  certainly  very  definite. 
It  is  the  same  as  the  south  half  of  the  west  half  of  the  north 
half  of  the  section, — in  other  words,  it  is  the  south  half  of  the 
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north-west  quarter  of  the  section;  and  if  the  section  be  an 
exact  mile  square,  the  description  embraces  eighty  acres  of 
land  off  the  south  side  of  the  north-west  quarter  of  the  section. 
In  argument  it  is  said  this  must  be  erroneous,  because  the 
testator  was  "not  the  owner  of  all"  of  the  south  half  of  the 
north-west  quarter  of  this  section.  If  this  be  so,  Dora  takes 
only  so  much  thereof  as  the  testator  did  own.  Kurtz  v.  Hib- 
ner,  55  111.  514,  and  Bishop  v.  Morgan,  82  id.  351,  determine 
this  question. 

Counsel  for  other  plaintiffs  in  error  say  that  there  is  a 
mistake  in  this  description,  and  insist  that  this  error  ought 
to  have  been  corrected  so  as  to  give  Dora  only  forty  acres, 
and  that  so  located  as  to  embrace  very  little  of  the  land  here 
described.  This  claim  is  said  to  be  supported  by  parol  proof 
that  the  testator,  at  the  making  of  the  will,  distinctly  directed 
the  scrivener  to  describe  the  forty  acres  named,  and  that  by 
the  blunder  of  the  scrivener  the  description  in  the  will  does 
not  designate  the  land  designated  by  the  testator  in  his  direc- 
tions to  the  scrivener.  A  will,  duly  signed  and  attested,  as 
is  required  by  law,  can  not,  in  a  case  like  the  present,  be 
reformed  and  such  mistake  corrected  upon  parol  proof  con- 
tradicting or  changing  that  which  is  unequivocal  in  the  words 
of  the  will.     We  must,  in  such  case,  deal  with  it  as  we  find  it. 

It  is  also  insisted,  and  this  most  strenuously,  that  the 
description  of  the  donees  of  "the  remaining  lands"  is  too 
indefinite,  and,  in  fact,  void  for  uncertainty.  It  is  said  it  is 
entirely  uncertain  as  to  whom  reference  is  had  by  the  use  of 
the  words,  "the  four  boys."  It  is  said  the  testator  had  then 
living  seven  sons,  and  it  is  therefore  said  there  is  no  lawful 
means  of  ascertaining  which  of  the  seven  sons  was  meant  by 
the  words,  "the  four  boys."  When  it  is  shown  that  at  the 
time  of  making  the  will  three  of  those  sons  were  men,  and 
that  each  of  them  was  then  a  married  man  and  the  head  of 
a  family  of  his  own,  with  whom  he  resided,  away  from  the 
parental  roof,  and  that  the  other  four  sons  were  at  that  time 
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minors,  living  at  home  with  their  father,  the  testator,  and 
constituting  a  part  of  his  household,  it  seems  exceedingly 
plain  that  by  the  term,  "the  four  boys,"  used  in  the  connec- 
tion in  which  these  words  were,  the  testator  meant  his  four 
minor  sons,  who  were  living  with  him  as  a  part  of  his  house- 
hold. 

It  is  said  this  is  a  patent  ambiguity,  and  it  is  only  latent 
ambiguities  which  can  be  explained  by  parol  proof.  We  do 
not  think  so.  Take  the  will  upon  its  face,  and  the  inference 
would  naturally  be  that  the  testator  had  but  four  sons,  and 
there  is,  therefore,  on  the  face  of  the  will,  no  ambiguity. 
.It  is  only  from  proof  aliunde  there  were  seven  sons,  that 
any  ambiguity  is  made  apparent.  In  such  case,  the  circum- 
stances under  which  the  words  were  used  may  be  proven,  to 
enable  us  to  determine  what  meaning  is  to  be  given  to  the 
words,  as  used.  In  addition  to  the  facts  above  referred  to, 
it  is  made  apparent  from  the  instructions  given  by  the  testa- 
tor to  the  scrivener,  and  from  the  repeated  declarations  of 
the  testator,  both  before  and  after  the  making  of  the  will,  as 
well  as  by  proof  of  the  gifts  which  he  had  made  to  each  of 
his  adult  children  upon  their  marriage,  that  by  the  words, 
"the  four  boys, "  the  testator  meant  his  four  sons  who  were 
then  minors,  and  living  with  him  as  a  part  of  his  family. 

The  whole  subject  of  the  admissibility  of  parol  evidence  in 
fixing  the  object  or  the  subject  of  a  devise  or  bequest,  and  of 
the  limitations  upon  the  admissibility  of  such  evidence,  is 
fully  discussed,  and  the  authorities  collected,  in  1  Jarman  on 
Wills,  chapter  13,  with  notes  and  references  to  American  de- 
cisions. We  do  not  deem  it  necessary  to  enter,  here,  in  detail, 
upon  that  discussion,  but  content  ourselves  with  saying  that 
the  subject  of  the  gift  to  Dora  can  not  lawfully  be  modified 
by  parol  proof,  because  the  description  in  the  will  is  certain 
and  definite.  No  equivocation  (as  it  is  called  in  the  books) 
is  found  in  the  words  of  the  will  in  relation  to  the  property 
described.    The  clear  provisions  of  the  will  can  not  be  changed 
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by  parol  proof.  On  the  other  hand,  the  proof  that  the  testator 
had  seven  sons,  (unless  we  limit  the  term  "boys"  to  males 
who  are  minors,)  creates  what  is  called  an  equivocation,  and 
the  authorities  show  that  in  such  case  parol  proof,- — not  only 
of  previous  facts  which  were  known  to  the  testator,  and  of 
present  circumstances  in  the  midst  of  which  he  made  his  will, 
but  his  declarations  made  at  the  time  of  making  the  will,  as 
well  as  before  and  after  the  making  of  the  will, — may  be 
resorted  to,  to  remove  the  equivocation  and  fix  the  objects  of 
his  bounty. 

The  decree  in  this  case  is  therefore  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  original  bill  for  want 
of  equity. 

Decree  reversed. 


Henderson  E.  Massey 

v. 

The  Farmers'  National  Bank  of  Virginia. 

Filed  at  Springfield  March  30,  1885. 

1.  Evidence — secondary  evidence — generally.  "Where  the  existence  of 
a  deed  or  other  writing  is  directly  involved,  whether  as  proof  of  the  precise 
question  in  issue  or  of  some  subordinate  matter  that  tends  to  establish  the 
ultimate  fact  or  facts  upon  which  a  case  turns,  such  deed  or  other  writing 
itself  must  be  produced,  or  its  absence  accounted  for,  before  secondary  evi- 
dence of  its  contents  is  admissible. 

2.  Same — reference  by  witness  to  deeds  or  other  writings  without  pro- 
ducing them — as  mere  inducement  to  the  material  facts.  A  witness  may, 
when  testifying,  for  the  purpose  of  making  his  statements  intelligible  and 
giving  coherence  to  such  of  them  as  are  clearly  admissible,  properly  speak  of 
the  execution  of  deeds,  the  giving  of  receipts,  the  writing  of  a  letter,  and  the 
like,  without  producing  the  writing  referred  to.  Keferences  to  such  writings 
as  mere  inducement  to  the  material  parts  of  the  witness'  testimony  may  be 
allowed. 

3.  So  where  a  father  was  sued  upon  a  note  given  to  a  bank  by  his  son,  the 
father  being  surety,  and  he  denied  the  execution  of  the  note  under  oath,  the 
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real  issue  being  the  execution  of  the  note,  his  son,  whose  deposition  was 
taken,  was  asked  whether  the  note  sued  on  was  a  renewal  note,  and  this 
was  objected  to  by  the  defendant  unless  the  old  note  was  produced.  He 
produced  the  same,  and  read  from  it  the  credits,  and  testified:  "Paid,  July  25, 
1879,  $275  and  interest  on  note  to  date.  Paid,  August  5,  1879,  $1782.75  and 
interest  on  note  to  date.  That  $1782.75  my  father  owed, — that  is,  he  gave 
me  a  deed  to  one  hundred  acres  of  land  in  1866;  told  me  to  go  to  work  on 
it,  and  improve  it,  and  suit  myself,  but  had  never  given  me  a  deed,  and  after 
he  received  notice  from  the  bank  in  1879,  he  goes  to  J.  and  deeds  this  one 
hundred  acres  of  land  away  from  me,  with  the  exception  of  forty  acres  where 
the  house  and  barn  stand,  and  said  to  me  and  told  me  to  give  him  a  mortgage 
for  $3000,  and  he  would  enable  me  to  get  a  loan  of  $2000  on  it,  to  pay  upon 
this  note.  He  did  that.  I  had  to  give  him  a  mortgage  for  $3000,  while  I 
never  owed  him  a  dollar  in  the  world.  He  did  that  to  fix  the  bank  so  they 
couldn't  get  anything  off  of  me,  and  he  was  going  to  put  his  property  out  of 
' his  hands,  to  avoid  this  note."  On  objection,  the  court  struck  out  the  words 
in  italics,  and  permitted  the  rest  to  be  read:  Held,  no  error  in  allowing  the 
balance  of  the  answer  to  be  read,  the  reference  to  the  deeds  being  mere 
inducement  to  the  other  testimony. 

4.  Same — irrelevancy.  In  an  action  against  only  one  of  several  makers 
of  a  promissory  note,  who  denied  its  execution  on  his  part  by  plea  properly 
verified,  there  is  no  error  in  refusing  to  allow  the  defendant  to  show  that  the 
signature  of  another  one  of  the  makers  is  not  in  his  handwriting,  there  being 
no  issue  as  to  the  execution  of  the  note  by  the  latter. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  San- 
gamon county ;  the  Hon.  C.  S.  Zane,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlock,  for  the  appellant : 

As  to  the  rule  requiring  the  best  evidence  to  be  produced, 
or  its  loss  accounted  for,  see  Cornwell  v.  Corniuell,  91  111.  414 
Driver  v.  Ford,   90  id.   595 ;    Cairo  y.  Mahoney,  82  id.   73 
Rawson  v.  Curtis,  19  id.  456;  Doivden  v.  Wilson,  71  id.  4S7 
Snapp  v.  Hunt,  24  id.  49  ;  Snapp  v.  Pierce,  id.  158  ;   1  Green- 
leaf  on  Evidence,  558. 

The  best  evidences  were  the  deeds  and  mortgages.  Ander- 
son v.  Irvin,  101  111.  595 ;  Ball  v.  Benjamin,  56  id.  105 ; 
Wharton  on  Evidence,  sec.  60. 

The  rule  as  to  relevancy  of  testimony  offered  is,  whether 
it  tends  to  prove  the  issue  in  the  case, — not  that  it  proves  it. 
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Hough  v.  Cook,  69  111.  581 ;  Rogers  v.  Brent,  50  id.  587 ;  Slack 
v.  Me  Lag  an,  15  id.  251. 

The  court  improperly  refused  proof  that  Laurie  never  exe- 
cuted the  note.  If  the  principal  had  put  the  name  of  Laurie 
upon  the  note  without  authority,  proof  of  that  fact  would 
authorize  an  inference  that  the  other  name  was  also  fraudu- 
lently put  there.  A  witness  may  be  impeached  by  proving 
contradictory  statements,  when  the  proper  foundation  has 
been  laid,  as  to  evidence  too  remote  to  be  admitted  if  offered 
as  direct  testimony.     Root  v.  Wood,  34  111.  283. 

Messrs.  Ketcham  &  Gridley,  and  Mr.  L.  H.  Hatfield,  for 

the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Third  District,  affirming  a  judgment  of  the  circuit 
court  of  Sangamon  county,  in  favor  of  the  National  Bank  of 
Virginia,  and  against  Henderson  E.  Massey,  for  the  sum  of 
$6439.56.  This  same  case  was  before  us  at  the  September 
term,  1882,  on  an  appeal  by  the  present  appellant,  when  the 
former  judgment  was  reversed  and  the  cause  remanded,  on 
the  ground  the  trial  court  permitted  an  improper  question  to 
be  asked  some  of  the  witnesses.  Since  then  the  case  has  been 
again  tried,  resulting,  as  before,  in  a  judgment  for  the  plaintiff. 
The  case,  when  here  before,  is  reported  in  104  111.  327,  where 
will  be  found  a  full  statement  of  the  facts  as  they  appear  in 
the  present  record,  hence  it  is  not  necessary  to  repeat  them, 
except  so  far  as  may  be  necessary  to  an  understanding  of  the 
questions  of  law  now  presented  for  determination. 

The  action  below  was  upon  a  promissory  note  purporting 
to  have  been  executed  by  Henry  C.  Massey,  Henderson  E. 
Massey  and  George  W.  Laurie.  The  suit  was  commenced 
against  the  three,  but  was  subsequently  dismissed  as  to  Henry 
C.  Massey  and  Laurie, — the  former  being  the  son  and  the 


Massey  v.  Farmers'  Nat.  Bank.  337 

Opinion  of  the  Court. 

latter  the  son-in-law  of  the  appellant.  The  note  was  given  for 
money  borrowed  from  the  bank  by  Henry  C.  Massey.  The 
appellant  filed  a  plea,  verified  by  affidavit,  denying  the  exe- 
cution of  the  note,  and  the  cause  was  tried  upon  that  issue, 
alone. 

In  appellant's  argument,  a  number  of  reasons  are  assigned 
why  the  judgment  should  be  reversed,  all  of  which  are  based 
upon  the  rulings  of  the  court  in  respect  to  the  evidence,  par- 
ticularly the  deposition  of  Henry  C.  Massey,  which  was  taken 
in  the  cause  on  the  part  of  the  plaintiff.  The  point  which 
seems  to  be  chiefly  relied  on,  arises  upon  a  motion  to  sup- 
press part  of  the  answer  to  the  following  interrogatory :  "You 
may  state  whether  the  note"  (referring  to  the  one  sued  on) 
"was  a  renewal  note."  Objection  being  made,  unless  the 
note  was  produced,  the  witness  then,  as  we  understand  the 
record,  produced  it,  and  proceeded  first  to  read  the  credits 
indorsed  on  it,  the  whole  answer  being  as  follows : 

"Paid,  July  25,  1879,  $275  and  interest  on  note  to  date. 
Paid,  August  5,  1879,  $1782.75  and  interest  on  note  to  date. 
That  $1782.75  my  father  owed, — that  is,  he  gave  me  a  deed 
to  one  hundred  acres  of  land  in  1866;  told  me  to  go  to  work  on 
it,  and  improve  it,  and  suit  myself,"  (objection  by  defendant,) 
"but  had  never  given  me  a  deed,  and  after  he  received  notice 
from  the  bank  in  1879,  he  goes  to  Jacksonville  and  deeds  this 
one  hundred  acres  of  land  away  from  me,  with  the  exception 
of  forty  acres  where  the  house  and  barn  stand,  and  said  to 
me  and  told  me  to  give  him  a  mortgage  for  $3000,  and  he 
would  enable  me  to  get  a  loan  of  $2000  on  it,  to  pay  upon 
this  note.  He  did  that.  I  had  to  give  him  a  mortgage  for 
$3000,  while  I  never  owed  him  a  dollar  in  the  world.  He  did 
that  to  fix  the  bank  so  they  couldn't  get  anything  off  of  me, 
and  he  was  going  to  put  his  property  out  of  his  hands,  to 
avoid  this  note." 

The  motion  to  suppress,  so  far  as  this  answer  is  concerned, 
was  expressly  limited  to  so  much  of  it  "as  speaks  of  deeds 
22—113  III. 
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made. "  The  court,  in  passing  upon  the  motion,  followed  its 
literal  terms  by  ordering  those  parts  of  the  answer  which  we 
have  italicized,  stricken  out.  It  will  be  observed  that  while 
the  remaining  part  of  the  answer  contains  the  word  "deeds," 
used  as  a  verb,  and  also  speaks  of  a  deed  "never  given,"  not 
a  word  is  to  be  found  about  a  "deed  made,"  so  that,  constru- 
ing the  motion  according  to  its  literal  terms,  the  court  really 
sustained  it,  instead  of  denying  it,  hence  there  is  no  ground 
to  complain.  We  are  not  inclined,  however,  to  rest  our  de- 
cision of  the  question  solely  upon  this  view,  but  rather  prefer 
to  place  it  upon  the  broad  ground  that  the  general  principle 
upon  which  appellant  bases  the  objection, — namely,  that  the 
best  evidence  by  which  a  fact  is  susceptible  of  being  estab- 
lished must  always  be  produced,  or  its  absence  accounted 
for, — has  no  application  to  the  facts  above  stated.  We  fully 
recognize  the  rule  that  whenever  the  existence  of  a  deed  or 
other  writing  is  directly  involved  in  a  judicial  proceeding, 
whether  as  proof  of  the  precise  question  in  issue  or  of  some 
subordinate  matter  that  tends  to  establish  the  ultimate  fact 
or  facts  upon  which  the  case  turns,  such  deed  or  other  writing, 
itself,  must  be  produced,  or  its  absence  accounted  for,  before 
secondary  evidence  of  its  contents  is  admissible.  Yet,  while 
this  rule  is  fully  conceded,  it  is  also  true  that  a  witness,  when 
testifying,  may,  for  the  purpose  of  making  his  statements 
intelligible,  and  giving  coherence  to  such  of  them  as  are 
unquestionably  admissible  in  evidence,  properly  speak  of  the 
execution  of  deeds,  the  giving  of  receipts,  the  writing  of  a 
letter,  and  the  like,  without  producing  the  instrument  or 
writing  referred  to.  To  hold  otherwise  would  certainly  be 
productive  of  great  inconvenience,  and  in  some  cases  would 
defeat  the  ends  of  justice.  Eeferences  to  written  instruments 
by  a  witness,  for  the  purpose  stated,  are  to  be  regarded  as 
but  mere  inducement  to  the  more  material  parts  of  his  tes- 
timony. The  present  case  well  illustrates  the  principle  in 
question.     As  remotely  bearing  upon  the  issue  being  tried, 
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the  plaintiff  sought  to  show  the  appellant  had  avowed  a  pur- 
pose not  to  pay  the  note, — that  he  had  said  he  was  going  to 
put  his  property  out  of  his  hands  in  order  to  defeat  the  claim. 
Now  this,  under  the  issue,  is  the  important  part  of  the  answer 
to  the  question,  if,  indeed,  any  of  it  can  be  so  regarded.  All, 
therefore,  that  was  said  about  the  deeding  of  the  land,  the 
giving  of  the  mortgage,  and  getting  the  loan  of  $2000,  we 
regard  as  mere  matter  of  inducement  to  the  more  important 
part  of  the  testimony.  But  even  conceding  appellant's  view 
was  correct  to  the  full  extent  claimed,  We  would  not  feel  at 
liberty  to  reverse  this  case  a  second  time  for  the  reason 
assigned.  Two  juries  have  decided  against  the  appellant 
upon  the  same  issue,  and  their  finding  has  twice  received  the 
sanction  and  approval  of  both  the  lower  courts,  and  we  are 
satisfied  the  ruling  complained  of  could  have  had  no  material 
agency  or  influence  in  bringing  about  the  result  reached  upon 
the  last  trial. 

Most  all  the  other  objections  are  of  the  same  character  of 
the  one  we  have  just  considered,  and,  for  the  reasons  stated, 
must  be  disposed  of  in  the  same  way. 

Again,  it  is  claimed  the  court  erred  in  refusing  to  permit 
appellant  to  show,  by  two  witnesses  tendered  for  that  purpose, 
that  the  name  of  Laurie,  as  it  appeared  on  the  note,  was  not 
in  his  handwriting.  There  was  no  issue  of  that  kind  before 
the  jury.  What  was  sought  to  be  proved  might  have  been 
true,  and  the  appellant,  notwithstanding,  liable.  Nor  was 
the  evidence  offered  relevant  for  impeaching  purposes,  as  is 
supposed.  If  the  evidence  had  been  allowed,  the  other  side 
would  have  had  the  right  to  have  met  it  by  countervailing 
testimony,  and  thus  the  trial  might  have  been  protracted 
almost  indefinitely,  on  an  issue  not  involved  in  the  pleadings. 

In  short,  we  see  no  substantial  error  in  the  record,  and  the 
judgment  will  therefore  be  affirmed. 

Judgment  affirmed* 
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The  Board  op  Water  Commissioners 

v. 

Clinton  L.  Conkling. 

Filed  at  Springfield  March  30,  1885. 

1.  Springfield  water  wore:s — assessments  on  account  of  hydrants — 
whether  to  be  made  annually.  Section  15  of  the  act  of  February  21,  1861, 
to  incorporate  the  Springfield  Water  "Works  Company,  which  imposes  a  duty 
to  construct  hydrants,  and  then  declares  that  the  commissioners  "shall  assess 
the  houses  and  other  buildings  in  the  vicinity  of  said  hydrants  in  the  pro- 
portion in  which  they  shall  deem  the  same,  respectively,  benefited,"  does  not 
authorize  the  annual  assessment  of  the  houses  and  buildings  in  the  vicinity 
for  supposed  benefits.  The  intention  was,  that  the  entire  benefit  should  be 
assessed  at  once. 

2.  Under  that  section  the  commissioners  are  not  authorized  to  go  on,  from 
year  to  year,  and  assess  the  property  for  supposed  benefits  conferred,  for  the 
purpose  of  keeping  up  repairs.  The  power  to  make  annual  assessments  of 
a  tax  for  the  extension  and  maintenance  of  water  works  is  given  in  the  act  of 
April  27,  1871.     (Eev.  Stat.  1874,  chap.  24,  sec.  246.) 

3.  Same — mode  of  collecting  assessments.  If  the  power  to  "assess  the 
houses  and  other  buildings"  in  the  vicinity  of  hydrants,  means  to  give  author- 
ity to  fix  the  amount  to  be  paid  by  the  owners,  such  sums  can  only  be  col- 
lected by  suit,  the  same  as  any  other  indebtedness;  but  if  it  means  to  confer 
upon  the  board  the  power  to  make  special  assessments  as  known  in  the 
statute,  they  can  only  proceed  in  the  manner  provided  by  the  general  law  for 
the  collection  of  special  assessments,  whereby  the  owner,  on  proper  notice, 
can  be  heard  before  a  judicial  tribunal  before  his  rights  can  be  determined. 

4.  Sections  12  and  15,  of  the  act  of  February  21,  1861,  relating  to  the 
Springfield  Water  Works  Company,  in  so  far  as  they  authorize  the  collection 
of  an  assessment  in  a  summary  manner,  by  levy  and  sale,  under  a  warrant  of 
the  commissioners,  has  been  repealed  or  changed  by  the  constitution  of  1870 
and  the  general  laws  passed  in  pursuance  of  that  instrument  on  the  subject, 
which  general  law  must  be  followed  in  such  cases. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  William  L.  Gross,  Judge,  presiding. 


Mr.  N.  M.  Broadwell,  for  the  appellant. 
Mr.  James  C.  Conklino,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  buildings  of  appellee,  on  account  of  their  proximity  to 
fire  hydrants,  were  assessed  in  the  years  1879,  1880,  1881, 
1882  and  1883,  under  section  15  of  appellant's  charter,  for 
supposed  annual  benefits  arising  from  the  location  of  the 
hydrants,  and  the  board  of  water  commissioners  for  the  city 
of  Springfield  was  proceeding  to  collect  the  assessments  by 
warrant  issued  by  the  board,  under  section  12  of  the  charter, 
when  appellee  filed  this  bill  to  enjoin  the  constable  who  held 
the  warrant  from  collecting  the  assessments  by  the  sale  of 
personal  property  upon  which  he  had  levied. 

An  act  to  incorporate  the  Springfield  Water  Works  Com- 
pany was  passed  by  the  legislature  on  the  21st  day  of  Feb- 
ruary, 1861.  The  act  designated  that  the  corporation  should 
be  known  as  "The  Board  of  Water  Commissioners  of  the 
city  of  Springfield, "  with  power  to  contract,  sue  and  be  sued, 
to  purchase  and  hold  real  and  personal  property,  to  have 
a  common  seal,  to  make  by-laws,  and  do  all  acts  necessary 
to  carry  out  the  objects  of  the  act.  Section  8  authorized 
the  commissioners,  in  conjunction  with  the  city  council  of 
Springfield,  to  borrow  not  exceeding  $200,000  upon  the  credit 
of  the  city,  and,  with  the  approval  of  the  city,  issue  bonds 
for  the  same.  Section  9  empowered  the  commissioners  to 
assess  the  amounts  to  be  paid  for  water  used  at  each  house 
or  other  building,  against  the  occupant  or  owner,  upon  such 
basis  as  they  might  deem  equitable.  Section  10  authorized 
the  board  to  assess  as  water  rents  such  amounts  as  they 
deemed  equitable,  upon  the  owner  or  occupant  of  any  build- 
ing situated  on  lots  adjoining  any  street  through  which  the 
distributing  water  pipes  may  be  laid,  from  which  such  building 
may  be  conveniently  supplied  with  water,  whether  the  owner 
shall  make  use  of  the  water  or  not.  Section  11  authorized 
the  commissioners,  from  time  to  time,  to  assess  upon  the  per- 
son occupying  or  owning  any  house  situated  in  the  vicinity  of 
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any  public  hydrant,  where  said  house  is  not  supplied  by  a 
private  hydrant,  such  amount  as,  in  their  judgment,  the  occu- 
pant might  be  benefited  by  the  use  of  such  public  hydrant. 
Sections  12  and  15  are  as  follows: 

"Sec.  12.  It  shall  be  the  duty  of  the  said  commissioners 
to  collect  the  rents  so  assessed,  as  required  in  the  foregoing 
sections ;  and  in  case  any  person  or  persons  so  assessed  shall 
neglect  to  pay  any  such  assessment  for  ten  days  after  the 
time  fixed  for  payment  thereof,  of  which  notice  shall  be  given 
in  a  newspaper  published  in  said  city,  such  notice  to  be  at 
least  ten  days  before  the  time  fixed  for  the  payment  of  such 
rents,  said  commissioners  shall  issue  their  warrant,  under 
the  seal  of  said  corporation,  directed  to  the  marshal  or  any 
constable  of  said  city,  commanding  him  to  make  the  amount 
specified  in  such  warrant,  being  the  amount  due  for  water 
rents,  as  aforesaid,  together  with  the  costs  of  advertising  the 
same,  and  such  fees  as  constables  are  entitled  to  by  the  laws 
of  this  State  in  the  levy  and  sale  of  personal  property  upon 
execution,  out  of  goods  and  chattels  of  the  person  or  persons 
so  assessed,  as  aforesaid ;  and  the  marshal  or  constable,,  in 
such  case,  may  levy,  under  said  warrant,  upon  any  personal 
property  of  the  person  or  persons  against  whom  the  same 
is  issued,  and  sell  the  same  at  public  auction,  after  giving 
ten  days'  notice  of  the  time  and  place  of  sale,  in  some  news- 
paper published  in  said  city ;  and  such  warrant  shall  author- 
ize the  sale  of  any  house  or  building  on  which  any  lien  shall 
have  attached,  as  aforesaid,  subject  only  to  such  bona  fide 
incumbrances  as  shall  have  existed  prior  to  the  time  of  the 
introduction  of  such  water,  as  aforesaid." 

"Sec.  15.  It  shall  be  the  duty  of  said  commissioners  to 
construct  hydrants  of  sufficient  size  and  capacity,  and  in  such 
localities,  as  they  shall  deem  desirable  for  the  purpose  of  ex- 
tinguishing fires ;  and  they  shall  assess  the  houses  and  other 
buildings  in  the  vicinity  of  said  hydrants  in  the  proportion  in 
which  they  shall  deem  the  same,  respectively,  benefited ;  and 
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the  said  assessment  shall  be  collected  in  the  same  manner  as 
herein  provided  for  the  collection  of  the  water  rents  assessed 
by  said  corporation." 

The  hydrants  involved  in  this  controversy  were  constructed 
in  IS 67,  at  the  time  of  the  construction  of  the  water  works 
in  the  city;  but  it  will  be  observed  that  the  assessments  which 
appellant  undertook  to  collect  were  not  made  on  account  of 
the  original  construction  of  the  hydrants,  but  on  account 
of  supposed  annual  benefits  which  the  construction  of  the 
hydrants  added  to  the  property. 

The  first  question  to  be  considered  is,  whether  section  15 
of  the  charter  confers  upon  the  board  the  power  to  make 
annual  assessments  on  property  for  hydrants  already  con- 
structed. The  language  of  the  section,  considered  in  connec- 
tion with  the  other  sections  of  the  act,  does  not  seem  broad 
enough  to  confer  the  power  claimed.  The  language  used  is : 
"It  shall  be  the  duty  of  the  said  commissioners  to  construct 
hydrants  of  sufficient  size  and  capacity,  and  in  such  locali- 
ties, as  they  shall  deem  desirable  for  the  purpose  of  extin- 
guishing fires ;  and  they  shall  assess  the  houses  and  other 
buildings  in  the  vicinity  of  said  hydrants  in  the  proportion 
in  which  they  shall  deem  the  same,  respectively,  benefited." 
Nothing  whatever  is  here  said  in  reference  to  annual  assess- 
ments, or  assessments  for  repairs,  or  furnishing  the  required 
supply  of  water,  but  the  requirement  is  to  construct  hydrants, 
and  the  buildings  are  to  be  assessed  to  pay  for  the  original 
construction.  If  it  had  been  intended  by  the  legislature  that 
the  board  of  commissioners  should  go  on,  from  year  to  year, 
and  assess  the  property  for  the  supposed  benefit  conferred, 
for  the  purpose  of  keeping  up  repairs,  it  is  plain  that  different 
language  would  have  been  employed  to  express  that  inten- 
tion. In  section  9,  where  water  has  been  used  by  the  owner 
or  occupant  of  a  building,  the  act  declares  that  the  commis- 
sioners shall,  from  time  to  time,  assess  the  amounts  to  be 
paid  for  water  used ;    and  where  a  public  hydrant  has  been 
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constructed,  by  the  terms  of  section  11  the  commissioners 
are  authorized  to  make  assessments,  from  time  to  time.  But 
no  such  language  is  found  where  an  assessment  is  made  for 
construction.  The  intention,  no  doubt,  was,  that  where  a 
hydrant  was  constructed  under  section  15,  the  entire  benefit 
should  be  assessed  at  once.  If  such  had  not  been  the  inten- 
tion, a  provision  similar  to  that  embraced  in  section  9  or  11 
would  have  been  incorporated  in  section  12.  That  cities 
did  not  have  the  power  to  make  annual  assessments,  would 
seem  to  follow  from  the  enactment  of  a  law  April  22,  1871, 
(Rev.  Stat.  1874,  chap.  24,  sec.  246,)  which  declares  that 
the  legislative  authority  of  any  city  which  established  water 
works  shall  have  power  to  annually  levy  and  collect  a  tax, 
which  tax  shall  be  known  as  "the  water  fund  tax, "  for  the 
extension  and  the  maintenance  of  the  water  works,  and  that 
the  board  of  water  works  should  first  certify  to  the  legislative 
authority  of  the  city  the  amount  necessary  for  such  purposes. 
This  act  was  passed  with  an  emergency  clause,  which  would 
seem  to  indicate,  in  the  opinion  of  the  legislature  at  least, 
that  no  provision  of  law  existed  under  which  the  system  of 
water  works  in  cities  could  be  repaired  and  maintained.  If 
resort  could  be  had  to  special  assessments,  where  existed  the 
necessity  for  this  new  statute,  and  that  it  should  go  into  effect 
immediately  ? 

But  if  the  commissioners  had  the  power  to  make  the  assess- 
ment, can  they  go  on  and  collect  without  the  sanction  of  any 
judicial  proceeding,  as  they  were  attempting  to  do  ?  No  judg- 
ment had  been  rendered,  nor  had  any  court  issued  an  execu- 
tion, and  yet  a  constable  had  seized  the  personal  property  of 
appellee,  and  was  about  to  sell  it  under  a  warrant  issued  by 
the  commissioners, — a  body  possessing  no  judicial  powers 
whatever.  The  precise  nature  of  the.  power  intended  to  be 
conferred  by  section  15  of  appellant's  charter  is  not  entirely 
clear,  from  the  reading  of  the  charter.  If,  by  the  use  of  the 
term  "assess  the  houses  and  other  buildings,"  it  was  intended 
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merely  to  give  appellant  authority  to  fix  upon  the  amount 
that  should  be  paid,  then,  as  between  the  board  and  the 
owner,  the  amount  assessed  could  only  be  collected  in  the 
same  manner  as  any  other  indebtedness, — by  suit  brought  for 
that  purpose.  If,  on  the  other  hand,  the  language  used  was 
intended  to  confer  upon  the  board  of  commissioners  the  power 
to  make  special  assessments,  as  that  term  is  known  in  the 
statute,  they  could  only  proceed  in  the  exercise  of  that  power 
in  the  manner  provided  by  law.  If  they  proceeded  in  any 
other  manner  their  acts  would  be  illegal,  and  binding  upon 
no  one.  It  will  be  observed  that  the  city  of  Springfield  has 
adopted  the  general  law  for  the  incorporation  of  cities  and 
villages,  and  it  will,  of  course,  be  controlled  by  all  acts  of  the 
legislature  relating  to  such  incorporations. 

Article  9,  section  9,  of  the  constitution  of  1870,  provides 
that  the  General  Assembly  may  vest  the  corporate  authori- 
ties of  cities,  towns  and  villages  with  power  to  make  local 
improvements  by  special  assessments,  etc.  Section  4,  of 
article  9,  declares  that  the  General  Assembly  shall  provide 
that  where  it  may  be  necessary  to  sell  real  estate  for  the 
non-payment  of  special  assessments,  a  return  of  such  assess- 
ments shall  be  made  to  some  general  officer  of  the  county. 
Under  and  in  pursuance  of  these  provisions  of  the  constitu- 
tion, the  legislature  passed  article  9,  of  chapter  24,  of  the 
Ke vised  Statutes  of  1874,  where  will  be  found  a  complete 
system  for  making  and  collecting  special  assessments,  and 
under  which  the  right  of  every  property  owner  is  fully  guarded 
and  protected.  Notice  of  the  proposed  assessment  has  to  be 
given ;  time  and  opportunity  are  given  the  property  owner  to 
file  objections  ;  judgment  is  required  to  be  rendered.  Indeed, 
various  safeguards  for  the  protection  of  the  property  of  the 
citizen  are  here  provided,  and  they  are  all  so  inconsistent 
with  sections  12  and  15  of  appellant's  charter,  that  the  two 
can  not  stand  together;  and  we  are  satisfied  that  sections 
12  and  15,  in  so  far  as  they  authorize  the  collection  of  an 
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assessment  in  a  summary  manner,  as  therein  indicated,  have 
been  repealed  or  changed  by  the  constitution  and  the  general 
laws  passed  in  pursuance  of  that  instrument  on  the  subject, 
which  general  laws  must  prevail  and  be  followed  in  such 
cases.  This  view  is  also  strengthened  by  the  passage  of  an 
act  May  21,  1877,  providing  for  the  collection  of  water  taxes, 
rates  or  assessments  heretofore  levied,  in  cities  which  have 
adopted  the  general  Incorporation  law.  Laws  of  1877,  p.  60. 
The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  William  D.  Lindsey,  Collector, 

v. 
Levin  Y.  Palmeb. 

Filed  at  Springfield  March  30,  1885. 

1.  Taxation — assessor's  plats — whether  necessary — in  order  to  fix  the 
character  of  real  estate  as  land  or  town  lots.  It  is  not  necessary  that  real 
estate  be  laid  out  into  lots,  surveyed  and  platted  as  required  by  the  statute 
relating  to  the  laying  out  of  towns  or  additions  thereto,  to  determine  its 
character  under  the  Eevenue  law,  as,  whether  it  is  to  be  treated  as  land  or  as 
a  lot.  It  is  rather  the  situation  of  the  property,  and  the  uses  to  which  it  is 
put,  which  determine  its  character  in  that  regard. 

2.  The  owner  of  a  block  of  ground  wholly  within  the  limits  of  a  city,  con- 
taining about  five  acres,  occupied  the  same  as  a  residence,  yard  and  garden, 
and  a  part  for  a  pasture.  The  premises  were  surrounded  on  all  sides  by 
public  streets  of  the  city,  and  had  been  platted  by  the  assessor  into  lots  for 
the  purposes  of  taxation.  It  was  held,  that  the  same  should  be  treated  as  a 
city  lot,  under  the  Eevenue  law,  though  larger  than  ordinary  lots,  and  that 
the  understanding  of  the  assessor  and  county  clerk,  and  their  treating  it  as 
land,  could  not  be  admitted  as  determining  its  character. 

Appeal  from  the  County  Court  of  Vermilion  county;  the 
Hon.  David  D.  Evans,  Judge,  presiding. 
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Mr.  C.  M.  Swallow,  State's  Attorney,  for  the  appellant. 

Messrs.  Mann  &  Frazier,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Vermilion  county,  refusing  to  give  judgment  for  taxes  against 
certain  real  estate  upon  an  application  of  the  county  collector 
for  such  judgment.  The  case  was  heard  upon  an  agreed 
statement  of  facts :  That  the  plat  annexed  represented  the 
situation  of  the  premises  in  question ;  that  the  lots  therein  are 
subdivisions  made  by  the  assessor ;  that  the  streets  thereon 
shown  are  streets  of  the  city  of  Danville,  in  the  county  of 
Vermilion,  and  that  said  premises  are  within  the  corporate 
limits  of  said  city ;  that  directly  north  of  the  premises,  and 
on  the  north  side  of  North  street,  are  two  large  residences ; 
that  directly  east  of  them,  and  on  the  east  side  of  Gilbert 
street,  are  four  residences  and  a  school  house  grounds ;  that 
on  the  west  side  of  the  premises,  and  on  the  west  side  of  Mill 
street,  is  a  public  park,  and  that  the  premises  are  four  blocks 
west  of  the  public  square  in  Danville ;  that  they  are  occu- 
pied by  the  owner  as  a  residence,  and  that  he  pastures  two 
cows  on  such  portion  of  the  same  as  is  not  occupied  by  his 
residence,  garden,  barn-lot  and  door-yard ;  that  the  premises 
have  never  been  platted  and  laid  out  into  town  or  city  lots  by 
the  owner ;  that  they  were  assessed  by  the  assessor  of  Dan- 
ville township,  at  $9800 ;  that  the  State  Board  of  Equaliza- 
tion deducted  three  per  cent  from  the  equalized  valuation  of 
town  and  city  lots  in  Vermilion  county,  and  added  five  per 
cent  to  other  lands  in  said  county ;  that  the  county  board, 
prior  to  such  action  of  the  State  board,  added  seven  per  cent 
to  the  assessed  valuation  of  other  lands  in  Danville  township, 
leaving  the  assessment  of  town  and  city  lots  unchanged  ;  that 
the  county  clerk,  in  extending  the  taxes  for  the  year  1883, 
calculated  the  same,  so  far  as  said  premises  are  concerned, 
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upon  the  assessed  valuation  aforesaid,  with  the  seven  per  cent 
added  by  the  county  board  and  the  five  per  cent  added  by  the 
State  board,  instead  of  deducting  the  three  per  cent, — in  other 
words,  the  taxes  were  extended  against  the  said  premises  as 
though  they  were  not  town  or  city  lots,  but  lands  other  than 
town  or  city  lots. 

The  only  question  presented  by  the  record  is,  should  the 
real  estate  in  question  be  considered,  for  the  purposes  of  tax- 
ation, as  city  lots,  or  lands  ?  If  city  lots,  then  the  county 
clerk  should  have  extended  the  taxes  upon  the  assessed  value 
of  $9800,  less  three  per  cent  deducted  by  the  State  Board  of 
Equalization.  If  lands  other  than  city  lots,  the  county  clerk 
was  justified  in  extending,  as  he  did,  the  taxes  on  the  assessed 
value  of  $9800,  with  the  seven  per  cent  added  by  the  county 
board  and  with  the  five  per  cent  added  by  the  State  board, 
and  the  county  court  should  have  given  judgment  against  the 
same  for  the  taxes  as  extended. 

For  the  purpose  of  taxation  the  legislature  has  classified 
property,  and  provided  that  in  the  equalization  by  the  county 
board,  "it  may  consider  lands,  town  or  city  lots,  personal 
property  and  railroad  property,  (except  'railroad  track'  and 
'rolling  stock,')  separately,  and  determine  a  separate  rate 
per  cent  of  addition  or  reduction  for  each  of  said  classes 
of  property,  as  may  be  necessary  to  a  just  equalization  of 
the  assessed  value  of  said  classes  of  property  within  the  re- 
spective towns,  and  of  the  same  between  the  several  towns 
or  districts  in  the  county."  And  again:  "Lands  shall  be 
equalized  by  adding  to  the  aggregate  assessed  value  thereof, 
in  every  county  in  which  said  board  may  believe  the  value  to 
be  too  low,  such  rate  per  centum  as  will  raise  the  same  to  its 
proper  proportionate  value,  and  by  deducting  from  the  aggre- 
gate assessed  value  thereof,  in  every  county  in  which  said 
board  may  believe  the  valuation  too  high,  such  per  centum 
as  will  reduce  the  same  to  its  proper  value.  Town  and  city 
lots  shall  be  equalized  in  the  same  manner  herein  provided 
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for  equalizing  lands."  The  statute  provides  that  whenever 
the  owner  of  lands  shall  wish  to  subdivide  the  same  into  two 
or  more  parts,  for  the  purpose  of  laying  out  a  town  or  making 
addition  to  any  city,  village  or  town,  he  shall  cause  the  same 
to  be  surveyed,  and  a  plat  thereof  to  be  made  by  the  county 
surveyor,  which  plat  shall  particularly  describe  and  set  forth 
all  the  streets,  alleys,  common  or  public  grounds,  and  all  in 
and  out-lots,  or  fractional  lots  or  blocks,  within,  adjoining  or 
adjacent  to  the  land  so  divided,  giving  the  names,  widths, 
courses  and  extent  of  all  such  streets  and  alleys,  and  num- 
bering all  lots  and  blocks  by  progressive  numbers,  giving 
•  their  precise  length  and  width, — which  plat,  acknowledged 
by  the  owner,  with  the  certificate  of  the  owner,  is  to  be  re- 
corded. And  it  is  made  a  finable  offence  to  lay  out  any  town, 
or  make  any  addition  to  any  city,  or  to  survey  the  same,  or 
cause  it  to  be  surveyed,  in  any  other  manner  than  as  thus 
described. 

It  is  said  that  the  above  is  the  only  mode  recognized  by 
our  law  of  creating  a  town  or  city  lot,  and  that  therefore  the 
premises  in  question  can  not  be  such,  as  they  were  never 
platted  and  laid  out  into  town  or  city  lots  by  the  owner.  We 
regard  this  as  a  too  strict  construction — that  it  is  rather  the 
situation  of  the  property,  and  the  uses  to  which  it  is  put, 
which  should  determine  its  character  under  this  classifica- 
tion of  the  statute,  whether  as  a  town  or  city  lot,  or  land. 
The  property,  here,  is  surrounded  on  all  sides  by  streets  of 
the  city,  consists  of  4T8-^  acres,  and  is  used  as  a  residence 
by  the  owner.  It  is  larger  than  an  ordinary  city  lot,  but  not 
larger  than  very  well  might  be  a  block  or  out-lot,  which,  in 
the  contemplation  of  the  statute,  may  be  platted  in  the  laying 
out  of  a  town.  The  property  is  in  the  city  of  Danville,  and 
we  think  it  may  properly  be  ranged  in  the  class  of  city  lots, 
within  the  design  and  intention  of  this  classification  which 
the  statute  makes,  for  the  purposes  of  taxation.  The  mere 
circumstance  of  its  not  having  been  laid  out  and  platted  as 
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a  city  lot,  would  not  seem  to  be  material.     It  was  a  city  lot 
in  fact,  though  not  laid  out  and  platted  as  such. 

The  statute  provides,  when  lands  are  subdivided  into  par- 
cels less  than  one-sixteenth  part  of  a  section,  or  in  such 
manner  that  they  can  not  be  easily  and  properly  described 
without  noting  the  metes  and  bounds  of  such  tracts,  it  shall 
be  the  duty  of  the  assessor  to  cause  the  same  to  be  surveyed, 
and  the  plat  thereof  to  be  recorded,  on  failure  of  the  owner, 
on  request,  to  do  so.  In  accordance  with  this  provision  the 
assessor  made  a  subdivision  of  the  property  into  five  lots,  as 
appears  by  the  plat  referred  to  in  the  argument.  The  Eevenue 
law  requires  that  lands  shall  be  listed  in  tracts,  and  in  a 
proper  column  opposite  each  tract  shall  be  stated  the  number 
of  acres,  but  nowhere  is  there  any  requirement  that  opposite 
a  city  or  town  lot  shall  be  stated  its  quantity ;  and  opposite 
this  property,  as  listed  and  assessed,  in  the  column  for  "acres, " 
the  number  of  acres  is  stated.  These  facts  are  remarked  upon 
as  showing  that  the  assessor  treated  the  property  as  land,  in 
platting  it  as  land  for  the  purpose  of  taxation,  and  then  list- 
ing and  assessing  it  as  land,  as  is  also  the  further  fact  that 
the  county  clerk  recognized  the  property  as  land  in  adding  the 
seven  and  five  per  cent,  and  extending  the  taxes  against  it  as 
land.  Of  course  the  understanding  of  these  county  officials, 
and  the  way  in  which  they  treated  the  property,  can  not  be 
admitted  as  determining  its  character. 

We  can  not  say  that  the  county  court  erred  in  its  ruling, 

and  the  judgment  will  be  affirmed. 

Judgment  affirmed, 

Soholfield,  Ch.  J.,  and  Scott,  J.,  dissenting. 
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Syllabus. 

Dempsey  N.  Solomon 
v. 

Charles  G.  Nicholas. 

Filed  at  Springfield  March  SO,  1885. 

1.  Agency — deposit  of  money  of  principal  by  the  agent — depositary 
delivering  the  money  to  the  principal — whether  liable  to  the  agent  making 
the  deposit.  A  sub- contractor  received  money  of  the  general  contractor  in 
excess  of  -what  was  due  him,  as  the  agent  of  the  general  contractor,  to  pay 
debts  due  to  laborers  and  material-men,  whereby  to  protect  the  principal  from 
liability  from  the  enforcement  of  liens,  but  instead  of  paying  out  the  money 

'  deposited  it  with  another  for  safe  keeping,  under  a  promise  of  the  latter  to 
pay  the  same  only  to  the  depositor,  or  upon  his  written  order.  The  deposi- 
tary, on  the  demand  of  the  principal  to  whom  the  money  belonged,  delivered 
the  same  to  him.  It  was  held,  the  depositary  was  not  liable  to  the  agent  for 
a  breach  of  his  contract,  the  principal  having  the  right  to  revoke  the  agency 
of  the  sub -contractor  at  any  time  before  he  paid  out  the  money  as  directed. 
In  such  case  the  delivery  of  the  money  to  the  true  owner  will  relieve  the 
depositary  of  liability  to  the  agent  from  whom  he  received  it. 

2.  Mechanic's  men — of  laborers,  etc.,  on  railroad,  under  sub-con- 
tractor. The  stipulations  in  a  general  contractor's  contract  for  the  construc- 
tion of  a  railroad  were  required  to  be  performed  in  such  manner  as  not  to 
relieve  him  from  the  immediate  charge  and  responsibility  of  the  work,  and 
were  such  that  the  company  might  forfeit  the  same  for  a  neglect  to  put  on 
sufficient  force  to  complete  the  work  in  the  time  stipulated,  or  require  him 
to  make  up  balances  due  to  laborers  or  persons  furnishing  materials  or  sup- 
plies, monthly.  It  was  held,  that  the  relations  of  the  sub-contractor  to  the 
general  contractor  were  such  that  the  work  done  and  materials  furnished 
under  sub-contracts  could  be  regarded  as  materials  furnished  or  labor  done 
under  his  contract,  so  as  to  enable  those  furnishing  the  same  to  enforce  a 
lien  against  the  railroad  under  the  statute. 

3.  Sub-contractor — a  contract  construed  as  to  the  relative  rights  and 
powers  of  the  general  contractor  and  the  sub -contractor.  Where  a  general 
contractor  for  building  a  railroad  is  held  liable  to  the  railway  company  to 
protect  it  against  liens  of  laborers  and  material-men,  in  a  contract  sub-letting 
a  part  of  the  work,  reserved  the  option  to  retain  in  his  own  hands  the  amount 
of  estimates,  or  such  part  thereof  as  he  might  deem  necessary,  and  pay  the 
laborers  and  other  creditors  of  the  sub -contractor,  and  charge  the  amount 
thereof  as  so  much  money  paid  to  him,  the  general  contractor  may  keep  back 
estimates  due  the  sub -contractor,  and  pay  it  out  on  debts  incurred  by  him 
in  attempting  to  perform  his  sub -contract,  and  in  bo 'doing  the  general  con- 
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tractor  can  not  be  charged  with  meddling  in  his  affairs;  and  such  general 
contractor  may  make  such  payments  through  the  sub-contractor,  as  his  agent, 
or  by  any  other  agent. 

4.  And  where  such  general  contractor  has  advanced  money  to  a  sub-con- 
tractor to  pay  debts,  for  which  each  is  separately  liable,  he  may,  at  any  time 
before  it  is  paid  out,  revoke  the  agency  of  the  sub- contractor,  and  pay  out 
the  same  through  another  agent,  and  charge  the  same  to  the  sub-contractor, 
and  deduct  the  same  from  the  sum  due  him,  in  the  next  monthly  estimates; 
and  such  sub-contractor  whose  debts  are  thus  paid  can  have  no  cause  of 
complaint. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ma- 
coupin county;  the  Hon.  W.  R.  Welch,  Judge,  presiding. 

Messrs.  Rinaker  &  Rinaker,  for  the  appellant. 

Mr.  B.  R.  Burroughs,  and  Messrs.  Corn  &  Shirley,  for  the 

appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 

Court : 

Nicholas  was  a  sub-contractor  under  Harris  Bros.  &  Co., 
general  contractors,  for  the  doing  of  a  part  of  the  work  of 
constructing  the  St.  Louis,  Jerseyville  and  Springfield  rail- 
road. Payments  were  usually  made  on  the  15th  of  each 
month,  on  the  engineer's  estimates  for  the  preceding  month. 
On  the  11th  of  August,  1881,  Nicholas  applied  to  Harris 
Bros.  &  Co.  for,  and  obtained  from  them,  $2500,  in  addition 
to  the  amount  then  due  him  on  estimates  under  his  sub- 
contract, which  amounted  to  $3000.  Nicholas  did  not  pay 
out  this  money  to  the  laborers  and  others  to  whom  he  was 
indebted  for  work,  etc.,  done  on  his  sub-contract  during  the 
month  of  July,  on  the  15th  of  August,  but  on  the  16th  of  that 
month  he  delivered  it,  inclosed  in  a  shot-bag,  to  Faulkner, 
his  general  agentj  requesting  him  to  deposit  it  with  Solomon, 
who  was  a  general  merchant  at  Palmyra,  having  an  iron  safe, 
with  direction  to  Solomon  that  he  should  deliver  it  to  no  one 
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but  Nicholas,  unless  upon  the  order  of  Nicholas,  and  then 
only  in  accordance  therewith.  On  the  evening  of  the  same 
day,  Faulkner,  having  previously  inclosed  in  the  bag  with  the 
money  the  pay-rolls  upon  which  it  was  intended  to  be  paid 
out  to  the  creditors  of  Nicholas  for  labor  done,  materials  fur- 
nished, etc.,  on  his  sub-contract  during  the  previous  month 
of  July,  deposited  the  bag  with  Solomon,  directing  him  as 
requested  by  Nicholas,  and  Solomon  accepted  the  deposit, 
promising  to  deliver  it  in  accordance  with  this  direction. 
Upon  the  following  morning,  (the  17th)  Solomon,  without 
any  order  from  Nicholas,  and  in  his  absence,  on  the  demand 
of  Harris  Bros.  &  Co.,  and  upon  receiving  a  bond  of  indem- 
nity, delivered  the  deposit  to  them,  and  thereupon  Masten, 
the  chief  engineer  of  the  railroad  company,  and  the  agent  of 
Harris  Bros.  &  Co.,  took  the  deposit,  and  on  that  and  the 
next  day  paid  the  money  all  out  to  creditors  of  Nicholas, 
for  labor  done,  materials  furnished,  etc.,  on  his  sub-contract 
during  the  previous  month  of  July,  as  the  amounts  were 
specified  on  the  pay-rolls  inclosed  with  the  money  in  the  bag. 
A  few  hours  after  Solomon  had  delivered  the  deposit  to  Harris 
Bros.  &  Co.,  Nicholas  called  upon  Solomon,  and  Solomon  in- 
formed him  that  he  had  delivered  the  deposit  to  Harris  Bros. 
&  Co.,  and  that  their  agent,  Masten,  had  proceeded  down  the 
line  of  the  road  to  pay  off  his  men.  On  the  next  day  Nicholas 
made  a  formal  demand  on  Solomon  for  the  delivery  of  the 
deposit  to  him.  Nicholas  brought  an  action  of  assumpsit 
against  Solomon,  filing  simply  the  common  money  counts. 
Solomon  pleaded  non  assumpsit,  set-off,  and  a  special  plea 
that  he  had  and  did  apply  and  pay  out  the  said  sums  of 
money  in  the  several  counts  of  plaintiff's  declaration  men- 
tioned, to  and  for  the  plaintiff,  and  at  his  special  instance 
and  request.     Issue  was  joined  on  the  several  pleas. 

Upon  the  trial  Solomon  offered  to  read  in  evidence  certain 
clauses  in  the  contract  between  Harris  Bros.  &  Co.  and  the 
railroad  company,  whereby  Harris  Bros.  &  Co.  were  required 
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to  complete  the  work  within  the  time  therein  specified.  The 
several  stipulations  of  the  contract  are  required  to  be  per- 
formed in  such  manner  as  not  to  relieve  Harris  Bros.  &  Co. 
from  immediate  charge  and  responsibility  of  the  work,  nor  to 
sub-let  it,  except  with  the  approval  of  the  railroad  company, 
and  providing  for  payments  on  estimates  of  the  engineer  to  be 
made  of  work,  on  or  before  the  10th  of  the  month,  for  labor 
and  materials  done  and  furnished  for  the  preceding  month, 
with  retention  by  the  company  of  ten  per  cent  of  the  estimate, 
which  was  to  be  forfeited  in  case  the  work  was  not  completed 
in  the  time  and  manner  provided  for,  with  full  pay  in  case 
of  final  completion,  and  also  providing  for  prompt  execution 
of  the  work,  with  the  right  to  the  party  of  the  second  part  to 
put  additional  hands  on  the  work,  or  to  declare  forfeited  the 
contract,  if  the  party  of  the  first  part  neglected  to  put  on  a 
,  sufficient  force  to  complete  the  work  in  the  time  stipulated, 
k  and  authorizing  the  railroad  company  to  reserve  the  right  to 
require  Harris  Bros.  &  Co.  to  make  up  balances  due  laborers 
or  persons  furnishing  materials  or  supplies,  of  any  descrip- 
tion, of  said  work,  on  or  before  the  10th  day  of  each  month, 
for  work  done,  etc.,  for  them  during  the  preceding  month, 
placing  the  name  of  each  laborer,  and  the  amount  due  him  or 
them,  on  an  envelope,  and  place  said  envelopes  in  the  hands 
of  the  railroad  company,  when  the  railroad  company  was  to 
have  said  laborers  and  others  paid  the  amounts  due  them,  and 
to  deduct  the  money  so  paid  out  from  the  current  monthly 
estimates  of  Harris  Bros.  &  Co.  He  also,  at  the  same  time, 
offered  in  evidence  a  clause  in  the  sub-contract  between  Har- 
ris Bros.  &  Co.  and  Nicholas,  whereby  Harris  Bros.  &  Co. 
reserve  to  themselves  the  option  to  retain  in  their  own  hands 
the  amounts  of  estimates,  or  of  such  portions  thereof  as  they 
may  deem  necessary,  and  pay  the  laborers  and  other  credit- 
ors of  Nicholas,  and  charge  the  amount  thereof  as  so  much 
money  paid  to  him  under  the  provisions  of  the  sub-contract. 
Solomon  then  offered  to  follow  this  evidence  by  evidence  that 
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at  the  time  Nicholas  obtained  the  $2500,  he  was  actually  in- 
debted in  that  amount  above  the  amount  then  due  him  upon 
estimates,  to  laborers  and  other  creditors,  on  account  of  work 
done,  etc.,  for  him,  while  attempting  to  carry  out  his  sub- 
contract during  the  previous  month  of  July,  as  shown  by 
the  pay-rolls  inclosed  with  the  money  in  the  bag ;  that  he 
so  represented  to  them  when  he  applied  for  the  money ;  that 
he  was  unable  to  raise  the  money  to  meet  those  debts,  and 
so  informed  them ;  that  they  then,  in  order  to  prevent  a  ces- 
sation in  the  progress  of  the  work,  and  to  protect  themselves 
against  loss,  placed  the  money  in  Nicholas'  hands  to  pay 
those  debts ;  that  it  was  delivered  by  them  and  accepted  by 
him  on  the  condition  alone  that  he  was  to  take  it  and  pay 
those  debts;  that  after  the  payments  were  made  by  their 
agent,  Masten,  they  charged  the  amount  up  in  their  account 
against  Nicholas,  and  that  Nicholas  has  never  paid,  or  offered 
to  pay,  any  of  those  debts  since  Masten  paid  them,  but  has 
ratified  the  payment  of  several  of  them, — all  of  which,  on 
objection  of  Nicholas,  the  court  refused  to  allow  to  be  given 
in  evidence. 

This  offer  must  be  considered  in  connection  with  section  52, 
chapter  82,  of  the  Eevised  Statutes  of  1874,  entitled  "Liens," 
which  gives  to  every  material-man  and  laborer  furnishing 
materials,  supplies,  etc.,  and  doing  labor  for  a  contractor 
with  a  railroad  corporation,  a  lien  upon  the  property  of  the 
corporation.  The  relations  of  Harris  Bros.  &  Co.  to  the  rail- 
road company,  by  virtue  of  their  contract,  were  such  that  the 
work  done  and  materials  furnished  under  the  sub-contract 
could  be  regarded  as  materials  furnished  or  work  done  under 
their  contract,  and  so  enable  those  furnishing  the  materials 
and  doing  the  work  to  enforce  a  lien,  under  the  statute,  against 
the  railroad  company.  The  railroad  company  would  thus, 
in  the  event  of  the  non-payment  of  these  debts,  be  liable  to 
the  extent  of  its  property  against  which  the  liens  might  be 
enforced,  and  to  avoid  that  liability  and  protect  itself  against 


356  Solomon  v.  Nicholas. 

Opinion  of  the  Court. 

loss  it  might  forfeit  the  contract  of  Harris  Bros.  &  Co.,  retain 
the  ten  per  cent  in  its  hands  on  the  estimates,  and  take  charge 
of  the  work  and  pay  off  the  creditors  itself.  And  Harris  Bros. 
&  Co.,  to  avoid  a  forfeiture  of  their  contract,  and  the  loss 
of  profits  to  be  derived  from  its  performance,  and  the  loss 
of  the  ten  per  cent  on  estimates  in  the  hands  of  the  railroad 
company,  are  certainly  authorized  to  exercise  their  privilege, 
under  their  contract  with  Nicholas,  of  retaining  money  due 
him  on  estimates,  and  paying  it  out  on  debts  incurred  by  him 
in  attempting  to  perform  his  sub-contract.  The  failure  to 
pay  these  debts  creates  a  direct  liability  in  them.  They  owe 
the  duty,  certainly  to  the  railroad  company,  if  not  directly 
to  the  material-men  and  laborers,  to  pay  the  debts  which 
Nicholas  has  failed  to  pay.  That  liability  is  not  contingent 
upon  Nicholas  having  money  due  him  upon  estimates  in  their 
hands,  but  absolute,  by  virtue  of  their  contract  with  the  rail- 
road company.  As  between  Nicholas  and  them,  they  have 
reserved  the  right  to  pay  these  debts,  and  thus  he  can  not  be 
heard  to  say  that  in  paying  them  they  are  simply  intermed- 
ling  in  his  affairs.  If  they  pay  them  before  he  has  money 
in  their  hands,  they  may,  under  the  contract,  charge  the 
amount  to  him,  and  deduct  from  his  next  estimates.  Thus 
owing  the  duty  of  paying  in  the  event  of  Nicholas  not  paying, 
we  are  unable  to  perceive  any  reason  why  that  duty  may  not 
be  discharged  by  an  agent.  Certainly,  they  might  place  the 
money  in  the  hands  of  a  third  party,  and  direct  him  to  make 
the  payments,  and  his  payments  would  be  good.  No  one  can 
question  that.  Then  why  can  not  Nicholas  be  that  agent  ? 
If  paying  the  debt  to  the  material-men  and  laborers  was 
doing  no  more  than  extinguishing  his  own  liability,  it  is,  of 
course,  apparent  that  he  would  be  acting  simply  for  himself. 
But  we  have  seen,  paying  the  debt  to  them  is  not  necessa- 
rily the  mere  extinguishing  of  his  liability.  So  far  as  he  is 
concerned,  if  it  is  paid  by  Harris  Bros.  &  Co.  it  does  not 
extinguish  his  liability  at  all.     It  extinguishes  their  liability 
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and  changes  his  liability  from  the  material-men,  laborers,  etc., 
to  them.  He  owes  the  debt  after  as  before  the  payment,  only 
to  a  different  party.  As  between  Harris  Bros.  &  Co.  and 
Nicholas,  we  know  of  no  reason  why  he  may  not  consent  to 
act  as  their  agent  in  making  such  payments, — why  he  may 
not  consent  that  their  money  in  his  hands  remains  their 
money,  and  that  when  he  pays  it  to  his  creditors,  under  his 
sub-contract,  it  extinguishes  the  debt  as  to  them,  but  changes 
the  creditor  only  as  to  himself.  Third  parties  might  not  be 
bound  by  such  a  contract,  at  least  without  notice,  but  as 
between  the  parties  alone,  it  is  different.  They  may  consent 
to  occupy  any  lawful  relation  to  money  in  hand  that  they 
choose,  and  this  surely  is  not  an  unlawful  relation. 

We  think  the  tendency  of  the  evidence  offered  was  to  prove 
this  state  of  the  case :  That  the  money  was  not  loaned  to 
Nicholas  on  his  individual  responsibility,  but  that  it  was 
placed  in  his  hands  to  pay  the  debts  contracted  by  him  to  his 
material-men  and  laborers,  by  Harris  Bros.  &  Co.,  because 
they  were  legally  bound  to  pay  them  in  order  to  protect  their 
interests  under  their  contract  with  the  railroad  company; 
that  the  money  was  placed  in  his  hands  and  accepted  by 
him  on  condition  that  he  was  simply  to  take  it  and  pay  it 
out  on  those  debts,  and  thus,  in  fact,  as  their  agent.  If,  as 
between  Harris  Bros.  &  Co.  and  Nicholas,  the  money  was 
theirs,  in  his  hands  as  agent,  only,  they  could,  of  course,  at 
pleasure  revoke  their  agency  and  repossess  themselves  of  the 
money  at  any  time  before  it  was  paid  out,  and  place  it  in  the 
hands  of  a  different  agent.  Although  Solomon  contracted 
to  deliver  the  money  to  Nicholas  only,  he  is  absolved  from 
liability  by  having  delivered  it  to  Harris  Bros.  &  Co.,  the  true 
owners.     "The  Idaho,"  (93  U.  S.)  3  Otto,  575. 

Admitting  the  rejected  evidence,  the  case  seems  destitute 
of  all  merit.  The  plaintiff  applied  to  get  money  to  pay  cer- 
tain debts, — that  is,  to  change  his  debt  from  the  laborers  and 
material-men  to  the  contractor.     He  got  the  money  only  on 
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condition  that  it  should  be  thus  applied,  and  it  has  been 
thus  applied.  The  laborers  and  material-men  are  no  longer 
his  creditors, — the  contractors  have  taken  their  place.  He 
has  lost  nothing,  and  having  consented  to  occupy  the  relation 
of  agent  with  respect  to  the  money,  not  even  a  technical  right 
has  been  invaded.  We  are  therefore  of  opinion  that  the  court 
erred  in  excluding  the  evidence  offered. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  H.  Tatlob 

v. 
Calvin  H.  Frew. 

Filed  at  Springfield  March  30,  1885. 

Res  judicata — in  the  Supreme  Court.  Where  objections  to  the  validity 
of  a  defendant's  title  to  land  are  settled  by  this  court  in  his  favor  upon  his 
appeal,  the  decision  will  be  adhered  to  on  a  writ  of  error  by  the  opposite 
party,  when  the  same  objections  are  again  urged. 

Writ  op  Error  to  the  Circuit  Court  of  Ford  county;  the 
Hon.  Owen  T.  Keeves,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  George  H. 
Taylor,  in  the  Ford  circuit  court,  against  Calvin  H.  Frew,  to 
recover  the  possession  of  ten  acres  of  ground.  The  defendant 
set  up  and  relied  on  a  tax  title  which  was  passed  upon  when 
the  case  was  before  this  court  at  a  former  term,  and  reported 
in  106  111.  159. 

Mr.  Stephen  E.  Moore,  for  the  plaintiff  in  error, 
Mr.  Calvin  H.  Frew,  pro  se. 
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Per  Curiam  :  This  case  was  before  this  court  at  a  former 
term,  on  the  appeal  of  defendant,  against  whom  judgment 
had  been  rendered  in  the  trial  court.  On  reference  to  the 
opinion  then  delivered,  a  full  statement  of  the  facts  will  be 
found.  (Frew  v.  Taylor,  106  111.  159.)  The  judgment  of  the 
trial  court  was  then  reversed  because  of  the  error  of  the  court 
in  excluding  the  evidence  of  defendant's  title  to  the  land  in 
controversy.  On  the  remandment  of  the  cause,  a  new  trial 
was  had,  which  resulted  in  favor  of  defendant,  and  now  plain- 
tiff brings  the  case  to  this  court  on  error. 

No  question  was  made  on  the  former  hearing  of  the  cause 
in  this  court,  nor  is  any  now  made,  as  to  the  completeness 
and  sufficiency  of  plaintiff's  claim  of  title,  unless  it  has  been 
broken  by  legal  proceedings  divesting  the  title  from  that  chain 
and  investing  it  in  defendant.  It  will  be  seen  that  most  of 
the  objections  urged  on  the  former  appeal,  to  the  validity  of 
defendant's  title,  are  again  insisted  upon  on  the  present  hear- 
ing. It  is  sufficient  to  say  they  were  overruled  by  this  court 
in  its  opinion  then  delivered,  and  it  will  not  be  necessary  to 
repeat,  here,  any  part  of  the  discussion  then  given  to  the  ob- 
jection raised,  and  it  will  not  be  done.  Very  little  additional 
evidence  is  found  in  the  present  record,  and  what  there  is  does 
not  seriously  affect  the  merits  of  the  case  as  then  determined. 
In  all  its  essential  features  the  case  is  precisely  the  same  as 
it  was  when  before  this  court  at  the  former  term,  and  for  the 
reasons  then  assigned  the  present  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Mary  Dodgson  et  al. 
v. 

Edwin  Henderson. 

Filed  at  Springfield  March  30,  1885. 

1.  Chancery  jurisdiction  —  when  defence  is  not  available  at  law. 
Where  the  payee  of  a  note  is  dead,  and  suit  is  brought  on  it  at  law  by  the 
executors  of  his  will,  the  principal  in  the  note  is  not  a  competent  witness  in 
the  action  at  law,  to  prove  an  agreement  between  him  and  the  payee  for  the 
extension  of  the  time  of  payment,  and  this  fact  will  give  a  court  of  equity 
jurisdiction  of  a  bill  by  the  surety  to  enjoin  the  prosecution  of  the  action  at 
law,  in  which  his  defence  can  not  be  shown  for  the  want  of  any  other  evidence 
of  the  fact  of  the  agreement  to  extend  the  time  of  payment. 

2.  Witness — competency  of  principal  maker  of  note  in  favor  of  his 
surety,  in  law  and  in  equity.  In  an  action  at  law  by  the  executor  or  admin- 
istrator of  a  deceased  payee  of  a  note,  against  both  the  principal  and  surety 
in  the  note,  the  principal  is  not  a  competent  witness  for  the  surety  to  show 
the  discharge  of  the  latter  by  a  valid  agreement  of  the  payee  to  extend  the 
payment  of  the  note  to  a  definite  time  after  its  maturity.  The  rule  is  other- 
wise in  a  court  of  equity — there  he  is  a  competent  witness  in  behalf  of  the 
surety. 

3.  Consideration— /or  an  agreement  to  extend  the  time  of  payment. 
The  agreement  of  the  principal  maker  of  a  note  given  for  a  loan,  to  keep  the 
money  for  another  year  after  it  is  due  and  pay  the  same  interest  thereon  as 
before,  is  a  good  and  sufficient  consideration  to  sustain  the  agreement  of  the 
legal  holder  of  the  note  to  extend  the  time  for  the  payment  of  the  same  for 
another  year,  and  the  agreement  for  such  extension  will  release  the  surety 
not  assenting  thereto. 

4.  Surety—  discharge  by  an  agreement  to  extend  time  of  payment.  If 
a  creditor,  by  a  valid  and  binding  agreement,  without  the  assent  of  the  surety, 
gives  further  time  for  payment  to  the  principal  debtor,  the  surety  will  thereby 
be  discharged. 

5.  Same — contract  construed  strictly.  The  contract  of  a  surety  is  one 
that  is  to  be  strictly  construed,  and  in  no  case  can  he  be  held  liable  beyond 
the  terms  and  conditions  of  the  contract  to  which  he  gives  his  assent. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Greene 
county ;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 
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Briefs  of  Counsel. 

Messrs.  Withers  &  Henshaw,  for  the  appellants : 

A  valid  consideration  must  be  given  for  extension.  The 
time  of  payment  must  be  given  by  a  contract  that  is  binding 
on  the  holder  of  the  bill.  A  contract  without  consideration 
is  not  binding  on  him.  The  delay  in  suing  under  such  con- 
tract is  gratuitous.  Philpot  v.  Briant,  4  Bing.  717,  and  cases 
cited  in  note  3 ;   Story  on  Promissory  Notes,  532,  533. 

A  promise  to  forbear  in  the  collection  of  a  debt,  upon  a 
promise  of  the  debtor  to  pay  the  interest  "for  which  he  is 
already  liable,"  can  not  be  enforced  for  want  of  sufficient 
consideration.  Stuber  v.  Schack,  83  111.  191 ;  Waters  v.  Simp- 
son, 2  G-ilm.  576. 

If  no  new  surety  be  given  requiring  a  new  remedy,  the 
contract  is  not  valid,  and  the  delay  is  gratuitous.  Gahn  v. 
Niemcewicz,  11  Wend.  319. 

A  new  agreement  to  pay  interest  creates  no  additional  ob- 
ligation. Reynolds  Y.,Ward,  2  Wend.  504;  Pabodie  v.  King, 
12  Johns.  426. 

The  agreement  must  be  of  such  a  character  that  the  cred- 
itor's right  to  sue  the  debtor  is  suspended,  and  that  the  surety 
can  not  make  payment.     Waters  v.  Simpson,  2  Gilm.  574. 

Mr.  James  E.  Ward,  for  the  appellee : 

A  money  consideration  for  the  extension  of  the  time  of  pay- 
ment is  not  necessary.  One  promise  is  a  sufficient  consider- 
ation for  another.  Thayer  v.  Allison,  109  111.  180;  Pool  v. 
Docker,  92  id.  510;   Cook  v.  Murphy,  70  id.  99. 

The  agreement  of  the  principal  debtor  to  keep  the  money 
for  a  given  time  after  it  is  due,  and  to  pay  interest  for  that 
time,  is  a  good  consideration  to  sustain  a  contract  extending 
the  time  of  payment  for  such  given  time.  Crossman  v.  Wohl- 
leben,  90  LI.  541. 

If  any  stipulations  are  made  between  the  creditor  and  the 
debtor,  which  are  not  communicated  to  the  surety,  and  are 
inconsistent  with  the  terms  of  his  contract,  or  are  prejudicial 
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to  his  interests  therein,  they  will  operate  as  a  virtual  discharge 
of  the  surety  from  the  obligation  of  his  contract.  1  Story's 
Eq.  Jur.  sees.  323-325. 

If  a  holder  of  a  note  already  matured,  makes  a  valid  agree- 
ment with  the  principal  to  extend  the  time  of  payment  of 
the  principal  sum,  he  thereby  discharges  the  surety.  This 
doctrine,  which  is  derived  from  chancery,  is  founded  on  the 
obligation  which  the  contract  for  delay  imposes  upon  the  con- 
science of  the  creditor  to  perform  it.  Brandt  on  Surety  and 
Guaranty,  sees.  301,  304,  307. 

The  remedy  we  have  pursued  in  this  case,  and  the  prin- 
ciples relied  on  and  cited  above,  have  been  approved  by  this 
court  in  Bradshaw,  Admr.  v.  Combs,  102  111.  429. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Edwin  Henderson,  to 
enjoin  the  prosecution  of  an  action  brpught  to  collect  a  cer- 
tain promissory  note  executed  by  George  B.  Allen,  as  prin- 
cipal, and  complainant,  as  surety,  bearing  date  November  6, 
1875,  whereby  they  jointly  and  severally  promised  to  pay, 
twelve  months  after  the  date  thereof,  to  Christopher  Dodgson, 
$2000,  with  interest  at  ten  per  cent  per  annum.  Dodgson 
died  testate,  April  4,  1878,  and  the  executors  of  the  estate, 
with  George  B.  Allen,  the  principal  on  the  note,  were  made 
parties  defendant  to  the  bill. 

It  is  alleged  in  the  bill  that  Allen  was  principal,  and  com- 
plainant surety,  on  the  note ;  that  Allen  paid  the  interest  on 
the  note  as  it  became  due,  up  to  November  6,  1876,  and  on 
January  10,  1877,  Dodgson  agreed  with  Allen  to  extend  the 
time  of  payment  to  the  6th  day  of  November,  1879,  in  con- 
sideration of  the  prompt  payment  by  Allen,  annually,  of  the 
interest ;  that  Allen,  in  consideration  of  said  promise  of  ex- 
tension of  the  time  of  payment,  agreed  with  Dodgson  to  keep 
the  amount  named  in  the  note  ($2000)  until  November  6, 
1879,  and  pay  the  interest  thereon,  annually;  that  the  exten- 
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sion  of  the  time  of  payment  was  made  without  the  knowledge 
or  consent  of  the  complainant.  It  is  also  set  up  in  the  bill 
that  an  action  at  law  had  been  brought  in  the  circuit  court 
of  Greene  county,  against  Allen  and  Henderson,  on  the  note, 
which  was  pending  when  the  bill  was  filed ;  that  Henderson 
set  up  as  a  defence  to  the  action,  that  he  was  surety  on  the 
note,  and  that  after  the  note  became  due,  Dodgson,  for  a  val- 
uable consideration,  agreed  with  Allen  to  extend  the  time  of 
payment  to  November  6,  1879,  without  the  knowledge  or  con- 
sent of  complainant.  It  is  also  alleged  that  Allen  is  the  only 
person  by  whom  the  agreement  to  extend  the  day  of  payment 
can  be  proven ;  that  the  executors  will  not  consent  that  Allen 
may  appear  as  a  witness  and  testify  in  the  action  at  law. 
The  bill  contains  other  allegations,  but  it  will  not  be  neces- 
sary to  state  them  here,  as  enough  has  been  set  out  to  show 
the  grounds  upon  which  the  complainant  relies  for  relief. 

It  is  apparent  from  the  allegations  of  the  bill,  as  well  as 
from  the  evidence  introduced  in  support  of  the  bill,  that  com- 
plainant could  not  make  a  defence  to  the  action  at  law,  for 
the  reason  that  Allen,  who  was  the  only  person  who  knew 
that  an  agreement  had  been  made  to  extend  the  time  of  pay- 
ment of  the  note,  was  not  a  competent  witness  in  the  action 
at  law.  Section  2,  chapter  51,  of  the  Eevised  Statutes  of 
1874,  page  488,  expressly  excludes  a  defendant  from  testify- 
ing in  an  action  brought  by  an  executor,  like  the  one  brought 
against  Allen  and  Henderson.  Eesort  to  a  court  of  equity  was 
therefore  a  necessity, — the  only  tribunal  where  relief  could 
be  obtained.  In  Bradshaw,  Admr.  v.  Combs,  102  111.  428,  we 
held  that  a  bill  in  equity  was  an  appropriate  remedy  in  a 
case  of  this  character,  and  that  the  principal  on  the  promis- 
sory note,  on  a  bill  filed  against  an  administrator  or  executor 
by  the  surety,  was  a  competent  witness.  As  to  complainant's 
right  to  file  the  bill,  and  upon  the  question  of  the  competency 
of  Allen  as  a  witness,  the  case  cited  is  conclusive,  and  no 
further  notice  need  be  taken  of  that  question. 
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The  next  question  to  be  considered  is,  whether,  after  the  note 
became  due,  the  time  of  payment  was  extended  by  an  agree- 
ment between  the  payee  of  the  note  and  the  principal  maker, 
Allen,  based  upon  a  valid  consideration,  and  the  effect  of  such 
a  contract.  Allen  testified  that  in  the  latter  part  of  the  year 
1877  an  agreement  was  made  between  him  and  Dodgson  that 
the  time  of  payment  should  be  extended  another  year, — until 
November  6,  following;  that  he  agreed  to  keep  the  money 
for  that  time,  and  pay  the  interest  promptly.  We  think  the 
contract  to  extend  the  time  of  payment  valid,  and  based  upon 
a  sufficient  consideration.  The  effect  of  the  transaction  was 
this :  About  the  end  of  the  second  year  after  the  loan  was 
made,  Dodgson  agreed  to  extend  the  time  of  payment  one 
year  if  Allen  would  keep  the  money  that  time  and  pay  ten 
per  cent  interest  thereon  promptly  at  the  expiration  of  the 
time.  The  agreement  to  keep  the  money  another  year  and 
pay  the  interest  thereon,  was  a  sufficient  consideration  for 
the  promise  of  the  payee  to  extend  the  time  of  payment.  It 
may  have  been,  and  doubtless  was,  of  great  benefit  to  Dodg- 
son to  secure  a  loan  another  year  at  ten  per  cent  interest. 
Had  the  money  been  paid  in,  a  customer  might  not  be  found 
ready  to  borrow  at  so  large  a  rate  of  interest,  and  hence  the 
money  might  lie  idle  in  the  owner's  hands  a  whole  year.  But 
however  that  may  be,  there  can  be  no  doubt  that  the  agree- 
ment to  keep  the  money  a  whole  year  and  pay  a  specified  rate 
of  interest,  is  a  consideration  which  will  support  the  agree- 
ment to  extend  the  day  of  payment. 

As  to  the  effect  of  an  agreement  to  extend  the  time  of 
payment,  upon  the  rights  of  the  surety,  when  made  without 
his  knowledge  or  consent,  the  law  is  well  settled.  As  early 
as  Davis  v.  The  People,  1  Gilm.  409,  this  court  held  that  if 
the  creditor,  by  a  valid  and  binding  agreement,  without  the 
assent  of  the  surety,  gives  further  time  for  payment,  to  the 
principal,  the  surety  is  discharged,  both  at  law  and  in  equity, 
and  it  makes  no  difference  whether  the  surety  may  be  thereby 
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actually  damnified  or  not.  The  same  doctrine  was  announced 
in  Waters  v.  Simpson,  2  Gilm.  570,  and  in  Crossman  v.  Wohl- 
leben,  90  111.  537.  The  contract  of  a  surety  is  one  that  should 
be  construed  strictly,  and  in  no  case  can  he  be  held  liable 
beyond  the  terms  and  conditions  of  *the  contract  to  which 
he  gave  his  assent ;  and  any  binding  contract  entered  into 
between  the  principal  debtor  and  the  creditor,  which  works 
a  substantial  change  in  the  original  contract,  when  made 
without  the  consent  of  the  surety,  will  release  the  surety. 
An  agreement  based  upon  a  good  consideration,  and  binding 
on  the  parties,  produces  this  result.  Such  was  the  contract 
proven  in  this  case. 

We  are  therefore  of  opinion  that  the  decree  of  the  circuit 
court  was  correct,  and  the  judgment  of  the  Appellate  Court 
will  be  affirmed. 

Judgment  affirmed. 


Henry  H.  Hoagland  et  al.       , 
v. 

John  W.  Crum. 

Filed  at  Springfield  March  30,  1885. 

1.  Landlord  and  tenant — lease  from  tenant  for  life — rights  and  lia- 
bility of  lessee  upon  the  death  of  the  lessor  during  the  term.  At  common 
law,  where  a  tenant  for  life  gives  a  lease  for  a  term  of  years  on  a  yearly  rent, 
and  dies  in  the  course  of  the  year  before  the  day  for  the  payment  of  the  rent, 
the  rent  can  not  be  apportioned,  and  the  tenant  may  quit  the  premises  on 
such  death  without  liability  to  pay  any  rent  to  any  one  after  the  last  day 
appointed  for  payment.  This  rule  of  the  common  law  remains  unchanged  in 
this  State. 

2.  But  if  the  tenant  continues  to  occupy  the  premises  after  the  determin- 
ation of  his  lease  by  the  death  of  his  lessor,  and  the  owner  of  the  reversion 
acquiesces  in  such  holding,  there  is  no  rule  of  law  to  prevent  the  owner  from 
recovering  of  the  tenant  the  reasonable  value  for  the  use  and  occupation  of 
the  premises,  from  the  time  of  the  determination  of  the  lease  by  the  death 
of  the  lessor. 
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3.  So  in  an  action  to  recover  for  the  use  and  occupation  of  land,  the 
defendant  pleaded  that  the  sole  cause  of  action  was  the  rent  of  the  land, 
which  had  been  leased  by  the  defendant  from  the  widow  of  the  deceased 
owner  for  one  year,  from  March  1,  1881,  to  March  1,  1882,  and  not  from  the 
plaintiffs,  the  heirs  of  the  deceased  owner,  or  either  of  them;  that  such  land 
was  held  by  the  widow  as  and  for  her  life  estate  or  dower  interest  in  the 
lands  of  her  late  husband;  that  the  rents  for  the  premises  did  not  fall  due 
until  the  expiration  of  the  lease;  that  on  November  1,  1881,  and  after  such 
leasing,  and  before  the  rent  fell  due,  the  widow  departed  this  life,  and  that 
plaintiffs  claimed  to  recover  the  rents  of  and  from  the  defendant  as  heirs  at 
law  of  the  deceased  husband,  and  not  otherwise:  Held,  that  the  plea  was 
bad,  in  failing  to  allege  that  the  defendant  quit  the  premises  on  the  termina- 
tion of  the  lease  by  the  death  of  the  lessor. 

4.  Same — administrator  of  dowress — power  to  release  rights  of  heirs. 
The  administrator  of  a  dowress  can  not  release  any  rights  the  heirs  of  the 
deceased  husband  may  have  against  an  occupying  tenant  holding  over  after 
the  termination  of  his  lease  by  the  death  of  the  dowress. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Menard  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  T.  W.  McNeeley,  and  Mr.  S.  H.  Blane,  for  the  ap- 
pellants : 

The  rents  for  the  year  ending  on  March  1,  1882,  were  cer- 
tainly due  to  somebody.  These  rents,  falling  due  after  the 
death  of  the  lessor,  could  not  go  to  her  personal  representa- 
tives, nor  could  such  rents  go  to  the  personal  representatives 
of  Martin  Hoagland,  late  owner  of  the  fee.  Eent  falling  due 
after  the  death  of  the  lessor  is  a  chattel  real,  and  descends 
with  the  land  to  the  heirs,  and  not  to  the  executor  or  admin- 
istrator. Green  v.  Massie,  13  111.  363 ;  Crosby  v.  Loop,  id. 
626 ;  Foltz  v.  Sprouse,  17  id.  487 ;  Dixon  v.  Nicholls,  39  id. 
372. 

Accruing  rents  for  the  use  and  occupation  of  land,  and 
which  do  not  become  due  till  after  the  death  of  the  lessor,  are 
a  chattel  real,  which  descends  to  the  owner  of  the  reversion. 
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Messrs.  Morrison  &  Whitlock,  for  the  appellee : 

If  any  rent  be  recoverable  for  the  time  from  March  1  to 
November  1,  1881,  the  right  would  be  in  Fannie  M.  Nance, 
administratrix  with  the  will  annexed,  and  not  in  the  heirs  of 
Martin  Hoagland,  deceased,  appellants  in  this  case.  The 
right  being  in  her  as  such  administratrix  with  the  will  an- 
nexed, her  release  of  the  errors,  as  set  forth  in  the  plea  filed, 
is  a  good  reply  to  the  assignment  of  errors.  Henrichsen  v. 
Van  Winkle,  21  111.  274. 

But  we  say  that  no  rent  was  due  to  any  one.  None  can 
be  recovered  for  the  year  1881.  The  rent  began  March  1, 
1881,  and  the  lease  was  for  one  year.  The  life  estate  of  the 
lessor  fell,  in  November  of  that  year.  Where  no  time  is  fixed 
for  the  payment  of  rent,  the  rent  is  due  at  the  end  of  the  year. 
Perry  v.  Aldrich,  13  N.  H.  343. 

The  contract  was  broken  by  the  death  of  Louisa  A.  Hoag- 
land, because  her  title  expired  with  her  life,  and  this  being 
so,  the  right  of  Crum  to  occupy  ceased,  and  neither  the  heirs 
of  Martin  Hoagland,  deceased,  nor  the  personal  represent- 
ative of  the  lessor,  had  any  right  of  recovery.  Brudell  v. 
Roberts,  2  Wils.  143;  Hammond  on  Parties,  157;  Clune's 
Case,  10  Coke,  127;  Paget  v.  Gee,  Ambl.  198;  Jenner  v. 
Morgan,  1  P.  Wms.  392 ;  Edwards  v.  Countess  of  Warwick, 
2  id.  176;  Hay  v.  Palmer,  3  id.  502. 

If  one  lease  lands  for  a  term  of  years,  rendering  rent  an- 
nually, and  the  tenant  be  evicted  between  rent  days,  the  lessor 
shall  have  no  rent  for  that  year.  Countess  of  Plymouth  v. 
Throckmorton,  1  Salk.  65. 

Eent  will  not  be  apportioned  as  to  time,  where  the  lease  is 
terminated  by  the  expiration  of  the  title  of  the  lessor.  Taylor 
on  Landlord  and  Tenant,  sec.  387 ;  Perry  v.  Aldrich,  13  N.  H. 
343;  Wood  v.  Partridge,  11  Mass.  488;  Fishburg  Manf.  Co. 
v.  Melvin,  15  Mass.  270.  This  is  because  the  contract  is  an 
entire  thing.     The  contract  was  first  broken  by  the  lessor  by 
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the  failure  of  the  title,  and  hence  the  right  to  occupy  ceased 
before  the  end  of  the  year. 

Where  the  landlord  terminates  the  lease  during  the  year, 
although  it  be  done  under  a  provision  in  the  lease  giving  him 
that  right,  he  can  not  recover  rent  for  any  part  of  that  year. 
Ztde  v.  Zide,  24  Wend.  76;  35  Am.  Dec.  600;  Nellis  v. 
Lathrop,  34  id.  284;  Wood  on  Landlord  and  Tenant,  sec. 
476 ;  1  Williams  on  Executors,  703,  et  seq.,  and  cases  cited. 

Mr.  T.  W.  McNeeley,  and  Mr.  S.  H.  Blane,  for  the  appel- 
lants, in  reply,  contended  that  the  rule  of  the  common  law 
on  this  subject  is  not  adopted,  being  inapplicable  to  the  habits 
and  conditions  of  our  society,  and  as  not  being  in  harmony 
with  the  genius  and  objects  of  our  institutions.  Boyer  v. 
Sweet,  3  Scam.  130. 

The  statute  of  this  State  was  made  for  such  a  case  as  this, 
and  gives  a  right  of  action.    Hurd's  Stat.  1883,  chap.  80. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  by  the  heirs  at  law  of  Martin  Hoag- 
land, deceased,  to  recover  for  the  use  and  occupation  of  cer- 
tain premises,  against  the  occupying  tenant,  John  Crum.  To 
the  first  plea  filed  by  defendant  a  demurrer  was  sustained, 
and,  on  leave  given,  defendant  filed  an  amended  or  second 
special  plea,  in  which  it  was  averred  the  cause  of  action  in 
the  declaration  mentioned  was  for  the  rent  of  certain  premises, 
which  are  accurately  described,  and  for  no  other  cause  what- 
ever ;  that  such  lands  were  leased  by  defendant  from  Louisa 
A.  Hoagland,  widow  of  Martin  Hoagland,  and  not  from  plain- 
tiffs, or  either  of  them ;  that  such  lands  were  leased  of  and 
from  Louisa  A.  Hoagland,  for  one  year,  viz.,  from  the  first 
day  of  March,  1881,  to  the  first  day  of  March,  1882;  that 
such  lands  were  held  by  Louisa  A.  Hoagland  as  and  for  her 
life  estate  or  dower  interest  in  the  lands  of  which  Martin 
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Hoagland  died  seized  and  possessed,  and  by  no  other  right  or 
title  whatever;  that  the  rents  for  the  premises  did  not  fall 
due  and  become  payable  until  the  expiration  of  the  lease,  on 
the  first  day  of  March,  1882  ;  that  on  the  first  day  of  Novem- 
ber, 1881,  and  after  the  premises  had  been  so  leased  by  de- 
fendant, and  before  the  rent  therefor  became  due  and  payable, 
Louisa  A.  Hoagland  departed  this  life,  and  that  plaintiffs 
claimed  to  recover  the  rents  in  this  suit  of  and  from  defend- 
ant, as  heirs  at  law  of  Martin  Hoagland,  and  not  otherwise. 
To  this  plea  plaintiffs  interposed  a  demurrer,  which  was  over- 
ruled by  the  court,  and  plaintiffs  electing  to  abide  by  their 
demurrer,  judgment  was  rendered  for  defendant,  and  against 
plaintiffs,  for  costs.  That  judgment  was  affirmed  in  the  Ap- 
pellate Court  for  the  Third  District,  and  a  majority  of  the 
judges  of  that  court  having  made  the  necessary  certificate  to 
enable  them  to  do  so,  plaintiffs  bring  the  case  to  this  court 
on  their  further  appeal. 

The  single  error  assigned  is,  the  circuit  court  erred  in  over- 
ruling the  demurrer  to  defendant's  second  or  special  plea,  and 
in  rendering  judgment  against  plaintiffs  for  costs.  Had  it 
been  averred  in  the  plea  defendant  quit  the  premises  on  the 
determination  of  his  lease  by  the  death  of  his  lessor,  the  plea 
would  undoubtedly  have  been  good.  There  can  be  no  pretence 
the  heirs  could  recover  for  use  and  occupation  while  defendant 
occupied  the  premises  under  his  lease  from  the  owner  of  the 
life  estate.  But  the  plea  contains  no  averment  defendant 
quit  the  premises  on  the  death  of  his  lessor.  Although  the 
plea  contained  no  specific  averment  to  that  effect,  the  infer- 
ence from  the  facts  stated  is,  he  occupied  the  premises  up  to 
the  first  day  of  March,  1882,  when  the  lease,  by  its  terms, 
would  expire.  On  that  hypothesis,  no  reason  is  perceived 
why  defendant  would  not  be  liable  for  the  use  and  occupation 
of  the  premises  from  the  termination  of  his  lease  by  the  death 
of  his  lessor,  up  to  the  time  when  he  surrendered  the  posses- 
sion to  the  heirs,  who  were  the  owners  of  the  fee,  subject,  only, 
24—113  IiiL. 
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to  the  dower  or  life  estate  of  the  widow.     Of  course  the  death 
of  her  who  had  the  life  estate,  and  who  died  before  the  end 
of  the  year,  terminated  defendant's  right  to  occupy  under  her, 
and  so  long  as  he  may  have  thereafter  occupied  the  premises, 
it  must  have  been  under  the  heirs,  who  were  then  the  owners 
of  the  fee,  unincumbered  by  the  life  estate  of  the  dowress. 
It  is  nowhere  averred  in  the  plea  the  heirs  objected  to  his 
occupancy  for  the  remainder  of  the  year,  or  that  he  was 
evicted  by  them  after  the  termination  of  his  lease  on  the 
death  of  his  lessor.     At  common  law,  where  a  tenant  for  life 
gave  a  lease  for  a  term  of  years,  rendering  a  yearly  rent,  and 
died  in  the  course  of  the  year,  before  the  day  appointed  for 
the  payment  of  the  rent  for  the  term  of  years,  the  rent  could 
not  be  apportioned.     It  was  for  the  reason  the  contract  was 
:  an  entirety.     But  the  tenant  might  quit  the  premises  if  he 
I  chose,  on  the  death  of  his  lessor,  and  paying  no  rent  to  any 
itme  for  the  occupation  since  the  last  day  appointed  for  pay- 
ment of  the  rent.     (3  Kent's  Com.  371 ;  2  Blackstone,  124.) 
The  statute  (George  II,  chap.  19,  sec.  15,)  that  gave  the  execu- 
tors or  administrators  of  the  life  tenant  on  whose  death  any 
lease  determined,  the  right  to  recover  of  the  tenant  a  ratable 
proportion  of  the  rent  from  the  last  day  of  payment  to  the 
date  of  the  death  of  the  lessor,  has  never  been  adopted  by 
any  act  of  our  legislature,  so  that,  in  that  respect,  the  com- 
mon law  remains  unchanged  in  this  State.     There  are  many 
statutes  of  this  State  providing  remedies  where  the  common 
law  afforded  none,  and  this  may  be  casus  o?nissus.     At  all 
events,  it  seems  the  law  now  is,  if  a  tenant  holds  under  one 
having  only  a  life  estate,  if  he  shall  quit  the  premises  on  the 
death  of  his  lessor,  which  determined  his  lease,  before  the 
rent  becomes  due  and  payable,  he  will  be  liable  to  pay  rent 
to  no  one, — neither  to  the  representatives  of  the  owner  of 
the  life  estate,  nor  to  the  owner  of  the  fee,  who  may  be  en- 
titled to  immediate  possession.     But  where  the  tenant  elects 
to  continue  to  occupy  the  premises  after  the  determination 
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of  his  lease  by  the  death  of  his  lessor,  and  the  owner  of  the 
reversion  acquiesces  in  such  holding,  there  is  no  rule  of  law 
that  would  prevent  the  owner  from  recovering  of  the  tenant 
the  reasonable  value  for  the  use  and  occupation  of  the  prem- 
ises. A  statute  of  this  State  provides  the  owner  may  recover 
rent,  or  a  fair  and  reasonable  satisfaction,  for  the  use  and 
occupation  of  lands,  where  the  same  are  held  and  occupied 
by  any  person  without  any  special  agreement  for  rent,  by  an 
action  of  debt  or  assumpsit,  in  any  court  of  competent  juris- 
diction. That  is  precisely  this  case,  so  far  as  defendant  may 
have  held  and  occupied  the  premises  after  the  determination 
•of  his  lease  by  the  death  of  the  owner  of  the  life  estate.  The 
plaintiffs  are  the  owners,  and  their  right  to  recover  a  fair  and 
reasonable  satisfaction  for  the  use  and  occupation  of  the  prem- 
ises after  the  title  was  disincumbered  from  the  life  estate  of 
the  widow,  against  any  person  who  may  have  held  and  occu- 
pied the  same,  is  clear.  As  against  their  rights,  whatever 
they  may  be,  the  plea  presents  no  defence,  and  the  demurrer 
should  have  been  sustained. 

It  is  obvious  the  administratrix  of  the  dowress  could  release 
no  rights  the  heirs  may  have  had  against  an  occupying  tenant, 
and  the  plea  of  the  release  of  errors  filed  in  the  Appellate 
Court  need  not  be  considered. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  that  court  to  reverse 
the  judgment  of  the  circ.uit  court  and  remand  the  cause  for  a 
new  trial. 

Judgment  reversed. 
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John  Leigh 

v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Springfield  March  30,  1885. 

1.  Evidence — dying  declarations — admissibility  of  evidence  in  respect 
thereto.  On  the  trial  of  one  upon  a  charge  of  murder,  the  court  had  the  jury 
to  retire,  and  heard  the  testimony  of  two  witnesses  who  were  present  together 
at  the  time  the  person  injured  made  a  statement  of  the  facts  in  relation  to  his 
injury,  both  of  whom  testified  as  to  the  state  of  mind  of  the  declarant  at  the 
time,  and  his  apprehension  of  death,  but  one  only  as  to  his  declarations,  from 
which  the  court  held  the  same  were  admissible  as  dying  declarations.  The 
jury  were  recalled,  when  the  same  testimony  was  repeated,  and  in  addition 
the  witness  who  had  testified  on  the  preliminary  hearing  only  as  to  the  mental 
condition  of  the  declarant,  and  his  apprehension  of  death,  gave  his  decla- 
ration. On  objection  that  the  court  should  have  heard,  on  the  preliminary 
examination,  the  statement  by  this  latter  witness,  of  the  declarations,  before 
it  was  permitted  to  go  to  the  jury,  in  order  that  the  defendant  might  not  be 
prejudiced  by  something  improper  that  the  witness  might  say,  it  was  held, 
the  testimony  was  in  itself  all  admissible  and  proper,  and  there  was  no  injury 
to  the  defendant  in  this  regard. 

2.  Same — affidavit  of  person  injured,  to  impeach  his  statements  subse- 
quently made,  as  dying  declarations.  There  is  no  material  error  in  refus- 
ing to  admit  in  evidence  an  affidavit  made  by  a  party  assaulted  and  injured, 
against  his  assailant,  showing  the  facts  of  the  assault,  for  the  purpose  of 
impeaching  his  dying  declarations,  made  afterward,  when  there  is  nothing  in 
such  affidavit  contradictory  of  any  statement  in  his  dying  declarations. 

3.  Same — of  an  instruction,  as  not  stating  all  the  elements  necessary 
to  dying  declarations.  An  instruction  in  behalf  of  the  People  in  a  capital 
case  naming  certain  matters  which  the  jury  may  consider  in  determining  the 
weight  to  be  given  to  dying  declarations,  is  not  erroneous  merely  because  it 
fails  to  inform  the  jury  that  the  declarations  must  have  been  made  under  the 
sense  of  impending  death,  when  it  does  not  exclude  the  idea  of  this  being  a 
necessary  element,  and  the  deficiency  is  supplied  in  one  of  the  defendant's 
instructions. 

4.  Same — contradictions  in  testimony — as  affecting  the  question  of  its 
being  considered  at  all.  Where  two  witnesses  testify  to  dying  declarations 
made  in  their  presence,  being  together  at  the  time,  and  their  testimony  agrees 
in  the  essential  of  the  commission  of  an  unprovoked  homicide,  the  fact  that 
they  vary  somewhat  as  to  the  attendant  circumstances,  one  being  more  full 
than  that  of  the  other,  will  not  warrant  an  instruction  for  the  rejection  of  the 
testimony  of  both  on  the  ground  of  its  being  contradictory  or  untrue. 


Leigh  v.  The  People.  373 

Syllabus. 

5.  CkiminaIi  law — reasonable  doubt— as  applied  to  a  particular  fact 
A  defendant  in  a  criminal  case  is  not  entitled,  as  a  matter  of  right,  to  an  in- 
struction that  if  the  jury  have  any  reasonable  doubt  as  to  a  particular  thing 
in  the  evidence  supposed  to  relate  to  the  offence  charged,  not  an  essential 
fact  in  the  constitution  of  the  crime,  to  give  the  defendant  the  benefit  of 
such  doubt. 

6.  So  on  the  trial  of  one  for  murder,  in  which  the  dying  declarations  of 
the  person  injured  were  shown,  the  defendant  asked  the  court  to  instruct 
the  jury  as  follows:  "In  order  that  such  declarations  should  have  any  weight, 
you  must  further  believe,  from  the  evidence,  that  they  were  detailed  to  you 
substantially  as  they  were  made  by  him  (deceased.)  If  you  have  any  rea- 
sonable doubt  as  to  whether  the  declarations  were  made  at  the  time  when 
B.  felt  that  death  was  impending  and  certain  to  follow  almost  immediately, 
and  after  he  had  despaired  of  life,  or  whether  his  declarations  have  been 
'detailed  to  you  by  witnesses  substantially  as  they  were  made,  you  should 
give  the  defendants  the  benefit  of  such  doubt."  The  court  modified  the  in- 
struction by  striking  out  all  the  words  in  italics.  The  jury,  by  other  instruc- 
tions, had  been  fully  and  most  favorably  instructed  for  the  defendant  upon 
the  subject  of  dying  declarations,  and  as  to  the  necessity  of  proof  of  the 
defendant's  guilt  beyond  a  reasonable  doubt:  Held,  that  there  was  no  error 
in  the  modification. 

7.  Same — apparent  danger — self-defence.  On  the  trial  of  one  for  mur- 
der, the  court  instructed  the  jury,  for  the  People,  to  the  effect  that  if  the 
defendant,  when  not  in  actual  or  apparent  danger  of  receiving  death  or  great 
bodily  harm  at  the  hands  of  the  person  with  whom  he  was  involved  in  diffi- 
culty, shot  and  killed  him,  they  should  find  the  defendant  guilty  as  charged: 
Held,  that  the  defendant  had  no  just  cause  of  complaint  from  the  use  of  the 
words,  "apparent  danger,"  instead  of  words  showing  circumstances  such  as 
to  excite  the  fears  of  a  reasonably  prudent  man.  The  appearance  of  danger 
does  not  imply  more,  but  rather  less,  than  such  urgency  of  danger  as  to 
excite  the  fears  of  a  reasonable  person. 

8.  On  the  same  trial,  the  court,  on  behalf  of  the  defendant,  instructed 
the  jury  that  if  they  had  any  reasonable  doubt,  from  the  evidence,  whether 
the  defendant,  at  the  time  of  the  shooting,  was  under  a  reasonable  appre- 
hension that  his  antagonist  was  about  to  inflict  upon  him  great  bodily  harm, 
or  would  kill  him,  and  that  he  fired  the  shot  under  that  belief,  it  was  their 
duty  to  acquit:  Held,  that  the  instruction  embraced  about  all  the  law  of  the 
case  upon  the  point  of  self-defence  the  defendant  was  entitled  to  have  given 
to  the  jury,  and  that  there  was  no  error  in  refusing  other  instructions  varying 
from  the  one  given. 

9.  Same — threats — in  justification  of  homicide.  On  a  trial  for  murder, 
proof  of  previous  threats  by  the  person  killed  will  not  justify  an  unlawful 
attack  or  killing.  Such  proof  is  admissible  only  for  the  purpose  of  giving 
character  to  any  attack  the  deceased  may  have  subsequently  made  upon  the 
defendant.    The  circumstances  of  such  an  attack  are  to  be  considered  and 
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judged  of  in  view  of  the  previous  threats  of  the  deceased.  But  where  the 
attack  is  of  such  a  murderous  character  as  to  clearly  justify  the  homicide,  as 
in  self-defence,  his  previous  threats  will  have  no  weight  at  all,  and  an  error  in 
an  instruction  relating  to  such  threats  will  not  work  an  injury  to  the  defendant. 

10.  So  on  the  trial  of  a  capital  case,  the  court,  for  the  People,  instructed 
the  jury  that  the  previous  threats  of  the  deceased  were  only  admissible  for 
the  purpose  of  giving  character  to  the  attack  the  deceased  might  subsequently 
make  upon  the  defendant,  and  concluded:  "And  before  such  threats  should 
be  considered  by  the  jury  as  any  evidence  whatever  to  extenuate  or  justify 
the  killing,  it  must  appear,  from  the  evidence,  that  the  deceased  actually 
attacked  the  defendant  in  such  a  manner  as  to  create  in  a  reasonable  person  a 
reasonable  and  well  grounded  fear  of  receiving  death,  or  great  bodily  harm, 
at  the  hands  of  the  deceased:"  Held,  that  the  last  clause  was  erroneous,  as 
an  attack  of  less  violence  would  have  sufficed;  but  when  the  only  evidence  of 
such  attack  was  that  of  the  defendant,  which  showed  it  to  have  been  of  such 
a  character  as  to  justify  the  homicide,  independent  of  the  previous  threats, 
it  was  held  that  the  error  in  the  instruction  was  harmless. 

11.  New  trial — newly  discovered  evidence.  Newly  discovered  evidence 
not  of  a  conclusive  character,  but  cumulative,  merely,  affords  no  ground  for 
a  new  trial. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette  county; 
the  Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

Messrs.  Palmers,  Kobinson  &  Shutt,  for  the  plaintiff  in 
error : 

As  to  the  law  applicable  to  the  admissibility  of  dying  decla- 
rations, and  the  proper  practice,  see  Starkey  v.  People,  17  111. 
20 ;  Barnett  v.  People,  54:  id.  331 ;  Nelson  v.  State,  13  S.  &  M. 
500. 

The  court  erred  in  refusing  to  admit  in  evidence  the  affi- 
davit made  by  the  deceased,  giving  an  account  of  the  same 
transaction.  Instruction  No.  15,  of  the  People,  in  laying 
down  the  rule  for  weighing  dying  declarations,  failed  to  give 
the  very  essential  element  that  they  were  made  under  the 
sense  of  impending  death. 

The  court  erred  in  modifying  defendant's  twelfth  instruc- 
tion, and  in  striking  out  the  clause  for  the  rejection  of  the 
testimony  relating  to  the  dying  declarations,  if  contradictory 
or  untrue.     It  must  appear,  beyond  a  reasonable  doubt,  that 
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the  alleged  declarations  were  made  in  extremity.  Starkey  v. 
People,  17  111.  21 ;  Tracey  v.  People,  97  id.  106;  Rex  v.  Ash- 
ton,  2  Lewin,  147 ;   2  Leading  Crim.  Cases,  243. 

The  threats  of  the  deceased  communicated  to  the  accused 
before  the  killing,  are  proper  to  show  the  grounds  for  his  ap- 
prehension of  great  bodily  injury.  The  People's  fourteenth 
instruction  virtually  excludes  all  consideration  of  threats  from 
the  jury.     People  v.  Scoggins,  37  Cal.  677. 

The  court  erred  in  refusing  instructions  relating  to  the  law 
of  self-defence,  and  in  refusing  a  new  trial. 

•    Mr.  George  Hunt,  Attorney  General,  for  the  People : 

The  variance  of  the  witnesses  as  to  the  time  they  went  to 
Eigby's,  ought  not  to  impeach  their  testimony  upon  the  im- 
portant and  vital  facts.  It  is  enough  to  give  the  substance 
of  dying  declarations.     Starkey  v.  People,  17  111.  22. 

The  affidavit  of  the  deceased  was  made  the  day  before  the 
dying  declarations,  and  it  could  not  modify  or  contradict  the 
statements  made  by  the  witnesses  as  to  the  dying  declarations. 

The  seventh  of  the  People's  instructions,  relating  to  self- 
defence,  is  not  erroneous,  under  the  defence  set  up  by  the 
defendant.  Crim.  Code,  sees.  148,  149 ;  3  Greenleaf  on  Evi- 
dence, sec.  115;  Dawson  v.  People,  90  111.  231. 

The  eleventh  instruction  for  the  People,  taken  as  a  whole, 
correctly  states  the  law.     Kinney  v.  People,  108  111.  519. 

It  is  not  error  to  refuse  an  instruction  repeating  a  principle 
already  given.     Murphy  v.  People,  37  111.  447. 

The  newly  discovered  evidence  is  not  conclusive,  and  is 
hardly  cumulative. 

Mr.  John  G.  Drennan,  State's  Attorney,  also  for  the  People : 

The  defendant  was  not  injured  by  the  admission  of  any 

improper  evidence  of  Taylor  as  to  the  dying  declarations. 

It  is  proper  to  prove  the  same  or  different  dying  declarations, 

by  different  witnesses.     Barnett  v.  People,  54  111.  325. 
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The  version  of  the  affair  set  forth  in  the  affidavit  does  not 
contradict  the  dying  declarations,  nor  show  the  killing  was 
in  self-defence.  Wharton  on  Crim.  Evidence,  sees.  293,  295, 
297,  298. 

The  People's  fifteenth  instruction  states  the  law  as  laid 
down  in  Bamett  v.  People,  54  111.  331,  and  especially  so  when 
considered  in  the  light  of  the  defendant's  seventh,  thirteenth, 
fourteenth,  and  modified  twelfth  and  fifteenth,  instructions. 

Instruction  No.  10  is  copied  from  one  in  Gainey  v.  People, 
97  111.  278,  and  so  is  the  twelfth.  No.  11  is  fully  sustained 
in  Davison  v.  People,  90  111.  229.  No.  14  is  sustained  by 
Forbes  v.  Snyder,  90  111.  377,  on  the  principle  that  before 
threats  can  be  considered  there  must  be  proof  of  an  attack 
by  the  deceased. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

John  Leigh  was  indicted  in  the  Christian  county  circuit 
court,  with  his  father,  Emanuel  T.  Leigh,  for  the  murder  of 
James  Eigby.  The  venue  was  changed  to  Fayette  county, 
and  the  defendants  were  tried  at  the  February  term,  1884. 
The  jury  acquitted  Emanuel  T.  Leigh,  and  found  John  Leigh 
guilty  of  manslaughter,  and  fixed  the  term  of  his  imprison- 
ment in  the  penitentiary  at  five  years.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  judgment  entered  upon 
the  verdict.  The  defendant  John  Leigh  prosecutes  this  writ 
of  error. 

The  alleged  dying  declarations  of  James  Eigby,  testified  to 
by  the  witnesses  Anderson  and  Taylor,  were  received  in  evi- 
dence. Preliminary  thereto  the  jury  were  sent  out,  and  an 
examination  of  the  witnesses  was  had  before  the  court  as  to 
the  admissibility  of  the  declarations,  Anderson  testifying  to 
the  state  of  mind  of  Eigby,  his  apprehension  of  death,  and 
his  declarations.  Taylor's  examination  was  confined  to  the 
question  of  the  state  of  mind  of  Eigby,  and  his  apprehension 
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of  death.  The  two  witnesses  were  present  together  at  the 
time  of  the  making  of  the  declarations.  The  court  decided 
the  evidence  of  the  declarations  to  be  admissible  to  go  to  the 
jury.  The  jury  were  then  recalled,  and  Anderson  repeated 
before  the  jury  his  testimony  upon  the  preliminary  examina- 
tion. Taylor  followed,  repeating  his  testimony  given  on  the 
preliminary  examination,  which  referred  alone  to  the  state 
of  Kigby's  mind,  and  his  apprehension  of  death;  and  he 
was  then  permitted  by  the  court,  against  the  objection  of  the 
defendants,  to  go  beyond  the  points  embraced  in  his  prelimi- 
nary examination,  and  testify  to  the  declarations  made  by 
Kigby  at  the  time  to  which  he  referred.  This  is  complained 
of  as  error.  All  the  reason  suggested  why  the  court  should 
have  heard,  on  the  preliminary  examination,  Taylor's  state- 
ment of  the  declarations  before  it  was  permitted  to  go  the 
jury,  is,  that  the  defendant  might  not  be  prejudiced  by  some- 
thing improper  that  the  witness  might  say.  But  the  testi- 
mony received  was  in  itself  all  admissible  and  proper,. and 
there  was  no  injury  to  the  defendant  in  this  regard.  The 
objection  is  without  force. 

It  is  insisted  that  the  court  erred  in  its  exclusion  from  the 
jury  of  an  affidavit  made  by  the  deceased  on  the  day  of  the 
homicide,  offered  by  the  defendant  to  impeach  or  contradict 
the  dying  declarations.  There  is,  as  is  said,  a  difference  be- 
tween the  declarations  and  the  affidavit.  The  one  is  more 
full  than  the  other,  and  there  may  be  statements  in  one  not 
contained  in  the  other ;  but  we  do  not  find  there  to  be  con- 
tradiction between  them,  and  we  do  not  regard  the  affidavit 
as  containing  anything  which  could  fairly  be  said  to  be  in 
impeachment  of  the  declarations.  We  can  not  say  there  was 
any  material  error  in  excluding  the  affidavit. 

Complaint  is  made  of  the  court's  action  with  respect  to 
instructions.  The  fifteenth  instruction  given  on  behalf  of 
the  People  named  certain  things  which  the  jury  might  take 
into  consideration  in  determining  the  weight  to  be  given  to 
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the  dying  declarations  of  Rigby.  The  objection  is  taken  to 
this  instruction,  that  it  failed  to  inform  the  jury  that  the 
declarations  must  have  been  made  under  the  sense  of  im- 
pending death.  The  instruction  did  not  at  all  exclude  the 
idea  of  this  being  a  necessary  element.  And  the  fourteenth 
instruction  given  for  the  defendants  fully  supplied  the  alleged 
deficiency  in  the  former. 

The  twelfth  instruction,  as  prayed  by  the  defendants,  after 
enumerating  a  variety  of  circumstances  which  the  jury  should 
take  into  consideration  in  determining  the  degree  of  credit  to 
be  given  to  such  declarations,  concluded  as  follows  :  "And  if 
you  believe,  from  all  the  facts  before  you  in  evidence  with  respect 
to  their  declarations  as  stated  by  the  witnesses,  that  they  are  con- 
tradictory and  untrue,  you  ought  to  reject  them  altogether,  and 
it  is  your  duty  to  give  them  such  weight  only  as  you  may 
believe,  after  a  fair  consideration  of  all  the  circumstances, 
that  they  are  entitled  to."  The  court  modified  the  instruc- 
tion, as  prayed,  by  striking  out  the  words  in  italics,  and, 
as  thus  modified,  gave  it  to  the  jury.  Exception  is  taken 
to  this  modification.  We  see  in  it  no  substantial  ground 
of  complaint.  The  last  clause  in  the  instruction  embraced 
essentially  all  that  was  proper  in  what  was  stricken  out.  The 
statements  of  the  declarations  given  by  the  witnesses  agreed 
in  the  essential  of  the  commission  of  an  unprovoked  homicide, 
but  varied  somewhat  as  to  attending  circumstances,  and  one 
being  more  full  than  that  of  the  other.  The  giving  of  the 
portion  of  the  instruction  stricken  out  might  have  misled  the 
jury  to  think  that  contradiction  or  variance  in  unessential 
circumstances  would  warrant  rejection  of  the  entire  testimony 
of  the  witnesses. 

The  twelfth  instruction  asked  by  the  defendants  was : 

"In  order  that  such  declarations  should  have  any  weight, 
you  must  further  believe,  from  the  evidence,  that  they  were 
detailed  to  you  substantially  as  they  were  made  by  him. 


Leigh  v.  The  People.  3  , 9 

Opinion  of  the  Court. 


If  you  have  any  reasonable  doubt  as  to  whether  the  declarations 
were  made  at  the  time  when  Rigby  felt  that  death  was  impelling 
and  certain  to  folloiv  almost  immediately,  and  after  he  had  de- 
spaired of  life,  or  whether  his  declarations  have  been  detailed  to 
you  by  witnesses  substantially  as  they  were  made,  you  should 
give  the  defendants  the  benefit  of  such  doubt." 

The  court  modified  this  instruction  by  striking  oat  the 
words  in  italics,  and  thus  modified  gave  it  to  the  jury.  Ex- 
ception is  taken  to  this.  The  jury,  by  other  instructions, 
had  been  fully,  and  most  favorably  for  the  defendants,  in- 
structed upon  the  subject  of  dying  declarations,  and  as  to 
necessity  of  proof  of  the  defendants'  guilt  beyond  a  reason- 
able doubt,  in  order  to  a  conviction.  The  reasonable  doubt 
spoken  of  in  the  refused  portion  of  this  instruction  did  not 
relate  to  the  defendants'  guilt,  or  to  any  essential  fact  in  the 
constitution  of  the  crime  charged,  but  to  a  mere  particular 
of  evidence  tending  to  prove  the  commission  of  the  crime, 
as  to  which  we  perceive  no  just  ground  of  complaint  in  the 
court  refusing  to  apply  the  rule  of  reasonable  doubt.  It  is 
a  kind  of  instruction  a  party  is  not  entitled  to  have  given. 
Mullins  v.  The  People,  110  111.  42. 

Objection  is  taken  to  the  seventh  instruction  for  the  People, 
which  is  to  the  effect  that  if  the  defendant  John  Leigh,  when 
not  in  actual  or  apparent  danger  of  receiving  death  or  great 
bodily  harm  at  the  hands  of  James  Eigby,  shot  and  killed 
Eigby,  then  they  should  find  him  guilty  as  charged  in  the 
indictment.  What  is  complained  of  is  the  use  of  the  words 
"apparent  danger,"  without  reference  to  the  question  whether 
the  circumstances  were  such  as  to  excite  the  fears  of  a  rea- 
sonable person.  If  the  circumstances  be  such  as  to  excite 
the  fears  of  a  reasonable  person,  of  danger,  we  think  there 
would  be  appearance  of  danger.  That  apparent  danger  does 
not  imply  more,  but  rather  less,  than  such  urgency  of  danger 
as  to  excite  the  fears  of  a  reasonable  person,  so  that  defend- 
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ant  has  no  cause  of  complaint  in  the  use  of  the  former  phrase 
instead  of  the  latter.  See  Davison  v.  The  People,  90  111.  231. 
The  law,  too,  in  respect  of  reasonable  fear,  was  fully  given 
to  the  jury  in  other  instructions. 

The  tenth  instruction  for  the  People,  which  is  objected 
to,  appears  to  be  but  a  copy  of  one  which  was  sustained  in 
Gainey  v.  The  People,  97  111.  278,  with  which  we  are  satisfied. 

The  objection  to  the  eleventh  instruction  we  deem  suffi- 
ciently answered  in  what  has  been  said  in  regard  to  the 
seventh. 

We  do  not  consider  the  thirteenth  liable  to  the  objection 
urged  against  it,  of  unduly  giving  prominence  to  certain  facts. 

The  fourteenth  instruction  for  the  People  was  in  respect  of 
threats, — that  they  would  not  justify  an  unlawful  attack  or 
killing,  and  were  only  admissible  for  the  purpose  of  giving 
character  to  the  attack  which  the  deceased  might  subse- 
quently make  upon  the  defendant,  and  concluded  as  follows : 
"And  before  such  threats  should  be  considered  by  the  jury 
as  any  evidence  whatever  to  extenuate  or  justify  the  killing, 
it  must  appear,  from  the  evidence,  that  the  deceased  actually 
attacked  the  defendant  in  such  a  manner  as  to  create  in  a 
reasonable  person  a  reasonable  and  well  grounded  fear  of 
receiving  death,  or  great  bodily  harm,  at  the  hands  of  the 
deceased."  This  last  clause  was  erroneous.  An  attack  of 
less  violence  than  expressed  in  the  instruction  would  have 
sufficed.  Such  an  attack  was  not  first  to  be  proved  before 
threats  could  be  considered.  The  circumstances  were  to  be 
considered  and  judged  of  in  view  of  the  threats,  whether  the 
tormer,  taken  together  with  the  latter,  showed  an  attack  of 
the  character  named  in  the  instruction.  As  had  rightly  been 
before  said  in  the  instruction,  the  threats  were  admissible  for 
the  purpose  of  giving  character  to  the  attack,  and  this  should 
not  have  been  departed  from,  as  it  was,  in  the  conclusion. 
But  the  only  evidence  of  any  attack  whatever  was  that  of 
the  defendant,  and  his  evidence  showed  it  to  be  a  plainly 
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murderous  attack,  which  clearly  justified  the  homicide  as  in 
self-defence,  so  that  if  the  jury  should  believe  there  was  any 
assault  by  the  deceased,  they  must  believe  it  from  the  de- 
fendant's evidence,  which  showed  an  assault  of  the  character 
above  named.  In  such  a  case  the  evidence  of  threats  would 
have  had  no  weight  at  all,  and  we  can  see  that  this  instruc- 
tion could  have  done  the  defendant  no  injury. 

The  nineteenth  instruction  is  conceded  to  be  warranted  by 
the  ruling  in  the  case  of  Hirschman  v.  The  People,  101  111. 
576 ;  but  that,  it  is  insisted,  is  incorrect.  On  a  reexamina- 
tion of  the  same,  in  view  of  the  objections  urged  against  it, 
we  still  adhere  to  what  was  there  said. 

The  defendants  asked  the  court  to  give  to  the  jury  a  series 
of  instructions,  twenty-six  in  number.  Seventeen  of  them 
were  given  as  asked,  four  as  modified,  and  five  were  refused. 
Four  of  those  refused  related  to  the  matter  of  self-defence. 
Upon  that  specific  subject  five  instructions  were  given  for  the 
defendants,  the  last  one  being  as  follows : 

"24.  If  you  have  any  reasonable  doubt,  from  the  evidence, 
whether  the  defendant  John  Leigh,  at  the  time  of  the  shoot- 
ing, was  under  a  reasonable  apprehension  that  the  deceased, 
Eigby,  was  about  to  inflict  upon  him  great  bodily  harm,  or 
would  kill  him,  and  that  he  fired  the  shot  under  that  belief, 
then  it  is  your  duty  to  acquit  the  defendants." 

This  instruction  really  embraced  about  all  of  the  law  of 
the  case,  under  the  evidence,  upon  the  point  of  self-defence, 
which  the  defendants  were  entitled  to  have  given  to  the  jury. 
Four  of  the  refused  instructions  were  upon  this  same  subject 
of  self-defence,  varying  from  those  given  in  the  recitation  of 
supposed  facts  in  the  case  more  or  less  faulty.  What  of  law 
they  contained  we  consider  as  embraced  substantially  in  in- 
structions which  were  given,  except  two  relating  to  threats, 
which,  in  that  respect,  were  so  intermingled  with  other  mat- 
ters as  to  make  them  objectionable.     And  as  we  have  said 
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instructions  as  to  threats  could  not  have  been  injurious  under 
the  evidence,  so  neither  could  have  been  the  refusal  of  such. 

We  find  no  substantial  error  in  the  giving,  modifying  or 
refusing  of  instructions. 

No  question  was  made,  as  there  could  not  well  be,  of  the 
sufficiency  of  the  evidence  to  sustain  the  conviction. 

It  is  insisted  the  court  erred  in  overruling  the  motion  for 
a  new  trial,  on  the  ground  of  newly  discovered  evidence. 
That  evidence  was  to  the  purport  that  James  Eigby,  about 
two  weeks  before  the  homicide,  applied  to  one  Sullivan  for 
the  loan  or  purchase  of  a  pistol,  saying  he  was  always  having 
trouble  with  the  Leighs,  and  did  not  intend  they  should  get 
the  start  of  him ;  that  Sullivan  refused  to  let  him  have  the 
pistol ;  that  Rigby  afterwards  said  he  was  determined  to  have 
a  pistol'  or  revolver, — that  sooner  or  later  he  and  the  Leighs 
were  bound  to  have  bad  trouble.  This  evidence  was  not  at 
all  of  a  conclusive  nature,  and  was  but  of  a  cumulative  char- 
acter. We  perceive  no  error  in  the  overruling  of  the  motion 
upon  this  ground. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Thomas  J.  Cox 
v. 

The  Massachusetts  Mutual  Life  Insueance  Company. 

Filed  at  Springfield  March  30,  1885. 

Usury — commissions  paid  to  agent  by  the  borrower.  The  fact  that  an 
agent,  without  the  authority,  consent  or  knowledge  of  his  principal,  upon 
loaning  the  money  of  the  latter  exacts  from  the  borrower  a  sum  in  excess  of 
lawful  interest,  does  not  make  the  loan  usurious. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Franklin  Blades,  Judge,  presiding. 
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Messrs.  Williams,  Burr  &  Capen,  and  Messrs.  Stevenson 
&  Ewing,  for  the  appellant : 

A  loan  agent  who  is  required  to  learn  the  situation  of  prop- 
erty given  in  security  for  money  loaned,  appoint  appraisers 
to  ascertain  its  value,  employ  attorneys  to  examine  the  ab- 
stracts of  title,  prepare  the  notes  and  deeds  of  trust  to  be 
executed  by  the  borrower,  receive  the  drafts  and  pay  the 
money  over  to  the  borrower,  is  the  agent  of  the  lender  in 
making  the  loan  of  money.     Payne  v.  Newcomb,  100  111.  611. 

A  money  lender  will  be  charged  with  notice  of  the  commis- 
sions paid  to  his  agent,  where  it  is  understood  between  the 
lender  and  his  agent  that  the  latter,  in  effecting  a  loan  from 
the  former,  is  to  get  his  commissions  from  the  borrower  for 
his  services  in  examining  the  title  to  the  property,  having  the 
same  appraised,  etc.     Payne  v.  Newcomb,  100  111.  611. 

If  the  agent,  with  the  consent  or  knowledge  of  the  money 
lender,  makes  a  loan,  and  receives  compensation  from  the 
borrower  for  his  services,  the  transaction  is  usurious.  Philo 
v.  Butterfield,  3  Neb.  259 ;  Cheney  v.  White,  5  id.  261. 

As  long  as  any  portion  of  the  principal  remains  upon  which 
the  usurious  interest  accrued  and  was  paid,  such  usurious 
interest  may  be  deducted  from  or  set  off  against  the  remain- 
ing principal,  and  this  can  not  be  prevented  by  a  settlement 
between  the  parties.  The  settlement  is  not  conclusive  where 
there  is  usury.     Payne  v.  Newcomb,  100  111.  611. 

The  requirement  that  the  borrower  should  take  a  life  in- 
surance policy  in  connection  with  the  loan,  and  as  a  condition 
upon  which  the  loan  was  granted,  the  highest  legal  rate  of 
interest  being  reserved  in  the  notes,  makes  the  loan  usurious. 
Life  Ins.  Co.  v.  Harvey,  7  Fed.  Eep.  805 ;  Insurance  Co.  v. 
Kittle,  1  McCrary,  U.  S.  Circuit  Ct.  Eep.  234. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellee : 
The  fact  that  an  agent,  without  the  knowledge  or  authority 
of  his  principal,  upon  loaning  the  money  of  the  latter  exacts 
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a  sum  in  excess  of  lawful  interest,  does  not  make  the  loan 
usurious.  (Phillips  v.  McKellar,  92  N.  Y.  34.)  No  decision 
of  this  court  is  in  conflict  with  this  view. 

To  make  a  loan  usurious,  there  must  be  an  intent  on  the 
part  of  the  lender  to  take  more  than  the  legal  rate  of  interest. 
Palmer  v.  Call,  7  Fed.  Eep.  720. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  foreclosure  of  a  mort- 
gage. The  error  assigned  is  in  finding  against  the  defence 
of  usury,  which  was  set  up. 

In  1875,  Thomas  J.  Cox  borrowed  of  the  Massachusetts 
Mutual  Life  Insurance  Company,  through  one  Tillotson,  at 
Bloomington,  $3000,  executing  his  note  to  the  company  for 
that  sum,  bearing  ten  per  cent  interest,  (the  highest  legal  rate 
of  interest,)  and  giving  a  mortgage  to  secure  the  payment  of 
the  note,  upon  the  land  described  in  the  bill.  At  the  time, 
Cox  allowed  to  Tillotson  a  commission  of  five  per  cent,  ($150,) 
which  was  retained  by  the  latter  from  the  money.  In  July, 
1880,  the  note  maturing,  Cox  made  application  to  Tillotson 
for  a  renewal  of  the  loan,  which  Tillotson  obtained,  and  Cox 
gave  his  note  to  the  insurance  company  for  $3000,  bearing 
eight  per  cent  interest,  (the  then  highest  legal  rate  of  interest,) 
secured  by  mortgage  on  the  same  land,  receiving  no  money 
whatever.  On  this  occasion  Cox  paid  to  Tillotson  a  commis- 
sion of  $75.  The  last  mentioned  mortgage  is  the  one  fore- 
closed by  the  decree. 

It  appears  from  the  proofs  that  Tillotson  was  engaged  in 
the  insurance,  loan  and  real  estate  business,  in  Bloomington, 
Illinois ;  that  Cox  came  to  his  office  and  made  an  application 
for  the  loan.  Tillotson  forwarded  the  application,  with  an 
appraisement,  by  appraisers,  of  the  value  of  the  property,  to 
the  insurance  company.  The  latter  accepted  the  application, 
and  forwarded  a  draft  for  $3000,  the  amount  of  the  loan. 


Cox  v.  Life  Ins,  Co.  385 

Opinion  of  the  Court. 

Tillotson  was  the  agent  for  the  insurance  company,  soliciting 
applications  for  life  insurance,  in  Bloomington,  during  the 
years  1874  to  1881,  but,  as  testified  to,  was  not  the  agent  of 
the  company  for  any  other  purpose.  It  appears  that  during 
the  years  1875  and  1876  there  were  thirty-six  loans  made 
by  the  insurance  company  in  Bloomington,  through  Tillotson, 
but  in  each  case  a  written  application  for  the  loan  was  made 
by  the  borrower  to  Tillotson,  who  forwarded  the  same  to  the 
insurance  company,  for  its  acceptance  or  rejection.  Any 
commissions  received  by  Tillotson  appear  to  have  been  with- 
out the  authority  or  knowledge  of  the  insurance  company, 
and  without  its  participation  in  them  in  any  way,  or  in  any 
benefit  from  them.  They  were  a  matter  solely  between  Cox 
and  Tillotson,  paid  by  the  former  to  the  latter  for  his  benefit, 
alone,  under  Cox's  employment  of  Tillotson  to  obtain  the  loan 
for  him.  There  is  nothing  of  usury  in  such  a  transaction. 
The  fact  that  an  agent,  without  the  authority,  consent  or 
knowledge  of  his  principal,  upon  loaning  the  money  of  the 
latter,  exacts  from  the  borrower  a  sum  in  excess  of  lawful 
interest,  does  not  make  the  loan  usurious.  Phillips  v.  McKel- 
lar,  92  N.  Y.  34;  Palmer  v.  Call,  7  Fed.  Bep.  730;  Bollinger 
V.  Bourland,  87  111.  513,  and  authorities  there  cited;  Phillips 
v.  Roberts,  90  id.  492 ;  Boylston  v.  Bain,  id.  283. 

Payne  v.  Newcomb,  100  111.  611,  referred  to  by  appellant's 
counsel  as  favoring  a  contrary  view,  is  quite  another  case 
than  the  one  before  us,  and  does  not  apply  to  the  facts  of 
the  present  case.  There,  services  were  rendered  by  the  loan 
agent  for  the  lender  of  the  money,  and  the  commission  paid 
by  the  borrower  to  the  agent  was  paid  under  a  pre- arrange- 
ment made  between  the  lender  and  the  agent  that  the  latter 
should  get  his  compensation  for  the  services  rendered  by 
him  to  the  lender,  by  charging  commissions  to  the  borrower. 
Nothing  of  that  kind  appears  here. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
25—113  III. 
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Manda  Myers,  Admx. 

v. 

The  Indianapolis  and  St.  Louis  Railway  Company. 

Filed  at  Springfield  March  30, 1885. 

1.  Negligence — want  of  due  care  on  the  part  of  the  person  injured. 
Where  a  section  hand,  working  on  a  railroad  track,  sees  a  freight  train  ap- 
proaching, and  gets  off  the  track  to  let  it  pass,  and  immediately  afterward 
steps  upon  the  track,  when  he  is  struck  by  a  detached  part  of  the  train  follow- 
ing the  part  just  passed,  and  is  killed,  and  it  appears  that  the  separation  of 
the  train  was  accidental,  and  not  discovered  by  those  in  the  rear  cars  in  time 
to  avert  the  injury,  and  the  deceased  might,  by  the  use  of  ordinary  care,  have 
discovered  that  the  cars  had  been  detached  and  the  approach  of  the  car  which 
struck  him,  in  time  to  avoid  all  danger,  no  recovery  can  be  had  for  his  death. 

2.  Same — as  a  question  of  law  or  fact.  The  question  of  negligence  is 
one  of  fact,  and  not  one  of  law;  and  an  instruction  which  tells  the  jury,  as  a 
matter  of  law,  that  certain  facts  constitute  negligence,  is  erroneous.  It  is  for 
the  jury  to  determine,  from  the  evidence,  whether  one  or  both  the  parties 
may  have  been  negligent  in  their  conduct. 

Writ  op  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Coles  county;  the  Hon.  C.  B.  Smith,  Judge,  pre- 
siding. 

Messrs.  Craig  &  Craig,  and  Mr.  J.  S.  Hall,  for  the  plain- 
tiff in  error. 

Messrs.  Wiley  &  Neal,  and  Mr.  John  T.  Dye,  for  the  de- 
fendant in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Manda  Myers,  administra- 
trix of  the  estate  of  Logan  K.  Myers,  against  the  Indianapolis 
and  St.  Louis  Railway  Company,  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  which  was  caused,  as  alleged  in 
the  declaration,  by  the  negligence  of  the  defendant  railroad 
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company,  on  the  13th  day  of  February,  1883.  Myers,  at  the 
time  of  his  death,  was  in  the  service  of  the  company,  working 
on  the  track  as  a  section  hand.  A  freight  train  going  west, 
after  it  left  Ashmore,  a  station  on  the  road,  became  separated, 
two  cars  and  the  caboose  being  detached  from  the  train.  As 
the  train  approached  the  section  hands,  Myers  stepped  off  the 
track  to  let  the  train  pass,  and  when  the  first  section  of  the 
train  passed,  he  stepped  on  the  track  again,  and  was  struck 
and  killed  by  the  detached  cars,  which  were  running  some 
eighty  or  one  hundred  yards  behind  the  first  section  of  the 
train,  and  were  not  discovered  by  Myers  in  time  to  get  off 
the  track  before  he  was  struck. 

No  question  has  been  raised  in  regard  to  the  admission  or 
exclusion  of  evidence,  on  the  trial.  The  court,  at  the  request 
of  plaintiff,  gave  to  the  jury  three  instructions,  without  modi- 
fication, which  fully  presented  the  law  on  the  facts  as  claimed 
by  the  plaintiff.  On  behalf  of  defendant  the  court  gave  four 
instructions, — Nos.  2,  3,  4  and  5, — all  of  which  are  claimed 
by  plaintiff  to  be  erroneous,  and  the  decision  of  the  court  in 
giving  these  instructions  is  the  only  error  relied  upon  to  re- 
verse the  judgment.     Instruction  No.  2  was  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  the  deceased, 
Logan  K.  Myers,  could  have  seen  that  the  train  was  parted, 
if  he  had  looked  before  he  walked  onto  the  track,  and  that  he 
did  not  look  or  take  any  means  whatever  to  ascertain  whether 
he  could  safely  enter  upon  the  railroad  track,  and  that  it  was 
not  possible  to  have  stopped  the  train,  after  he  entered  the 
track,  in  time  to  avoid  a  collision  with  him,  then  the  jury  will 
find  for  the  defendant." 

No  claim  is  made  in  this  case,  either  in  the  declaration  or 
the  evidence  submitted  to  the  jury,  that  the  defendant,  in  the 
operation  of  its  train,  was  guilty  of  wanton  or  willful  injury. 
The  evidence  is,  that  a  freight  train  had  broken  in  two  a  few 
miles  after  leaving  the  station,  and  before  the  break  was  dis- 
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covered  by  those  in  charge  of  the  train,  the  accident  happened 
which  resulted  in  the  death  of  Myers.  It  will  be  observed 
that  the  deceased  was  not  killed  at  a  public  crossing  while 
in  the  act  of  crossing  the  railroad  track,  where  the  company 
was  required  to  give  signals  of  the  approach  of  its  trains  by 
ringing  a  bell  or  sounding  a  whistle,  but  he  deliberately  walked 
upon  the  track,  after  the  engine  and  a  part  of  the  train  had 
passed,  without  taking  any  precaution  whatever,  either  by 
looking  or  listening,  to  ascertain  whether  there  was  danger 
from  a  moving  car  or  train.  Under  such  circumstances,  did 
the  instruction  announce  a  proposition  not  sanctioned  by  the 
law  ?  If  the  deceased,  in  going  upon  the  track,  took  no  means 
whatever  to  guard  against  danger,  and  those  in  charge  of  the 
train  were  free  from  fault,  as  they  must  have  been  if  it  was 
not  possible  for  them  to  stop  the  train  in  time  to  avoid  a 
collision,  then  the  plaintiff  can  not  recover.  Where  an  injury 
has  been  received,  and  the  person  injured  is  alone  in  fault, 
it  needs  no  argument  to  prove  that  an  action  can  not  be  main- 
tained,— and  this  is  the  substance  of  the  charge  to  the  jury. 
In  order  to  recover  for  an  injury  of  this  character,  the  person 
injured  must  exercise  ordinary  care  to  avoid  danger,  and  those 
in  charge  of  the  train  must  be  proven  to  have  been  negligent 
in  the  management  of  the  train.  If  the  jury  found,  from  the 
evidence,  the  facts  existed  as  stated  in  the  instruction,  no 
recovery  could  be  had.  So  far  as  this  instruction  is  con- 
cerned, it  could  not  mislead  the  jury,  and  we  perceive  no 
ground  upon  which  it  can  be  regarded  erroneous. 

Complaint  is  also  made  of  instructions  Nos.  3,  4  and  5. 
So  far  as  one  question  is  involved  they  are  substantially  alike, 
and  may  be  considered  together.  In  No.  3  the  jury  were 
directed  that  if,  at  the  time  Myers  stepped  between  the  two 
rails,  he  could  have  seen,  by  simply  looking,  that  the  train 
was  parted,  and  that  the  rear  of  the  train  was  approaching 
the  place  where  he  entered  the  track,  then  Myers  was  guilty 
of  such  negligence  and  want  of  care  as  prevent  a  recovery. 
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The  fourth  instruction  informed  the  jury  that  if  they  found 
that  the  brakeman  and  conductor  on  the  rear  part  of  the  train 
did  certain  acts  therein  specified,  as  soon  as  they  reasonably 
could  after  they  discovered  the  break  in  the  train,  then  de- 
fendant is  free  from  any  negligence.     No.  5  is  as  follows : 

"But  even  if  you  should  believe  that  the  conductor  and 
brakeman  on  the  rear  end  of  the  train  failed  to  exercise  such 
care  and  diligence  in  bringing  the  train  to  a  stop,  as  they  were 
required  to  do,  under  the  circumstances,  by  the  rules  of  the 
company,  still,  if  the  deceased,  Logan  K.  Myers,  could  have 
seen  the  break  in  the  train,  and  the  rear  end  approaching  the 
point  where  he  entered  the  track,  by  simply  looking,  then  he 
was  himself  guilty  of  such  negligence  as  prevents  his  recovery 
in  this  case,  and  you  will  find  for  the  defendant  in  that  event 
of  the  proof." 

This  court  has  held  in  a  number  of  cases  that  negligence 
was  a  question  of  fact,  and  not  one  of  law.  Great  Western 
Railroad  Co.  v.  Haworth,  39  111.  353  ;  Chicago  and  Alton  Rail- 
road Co.  v.  Pennell,  94  id.  448 ;  Pennsylvania  Co.  v.  Conlan, 
101  id.  93;  Pennsylvania  Co.  v.  Frana,  112  id.  398.  Under 
the  ruling  in  the  cases  cited,  an  instruction  which  tells  the 
jury,  as  a  matter  of  law,  that  certain  facts  constitute  negli- 
gence, is  erroneous.  It  is  for  the  jury  to  determine,  from  the 
evidence,  whether  one  or  both  of  the  parties  may  have  been 
negligent  in  their  conduct,  and  not  for  the  court  to  take  the 
question  from  them,  and  declare,  if  certain  facts  exist,  neg- 
ligence is  established.  Each  one  of  the  three  instructions 
violates  this  rule,  and  directs  the  jury  that  if  certain  facts 
exist  negligence  is  established. 

The  instructions,  in  our  opinion,  were  erroneous,  and  the 
judgment  of  the  Appellate  Court  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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Estate  op  Michael  Eapp 

v. 

The  Phcenix  Insurance  Company. 

Filed  at  Springfield  March  30,  1885. 

1.  Consideration — of  its  sufficiency — as  to  a  bond  of  an  agent  to  his 

principal.  A  bond  given  by  an  agent  of  an  insurance  company,  with  surety, 
in  the  penal  sum  of  $1000,  conditioned  that  the  agent  shall  promptly  pay  to 
the  company  moneys  received  by  him  from  time  to  time,  and  well  and  truly 
perform  all  the  duties  of  his  agency  as  long  as  he  officiates  as  such,  and  shall 
deliver  to  his  successor,  or  to  such  person  as  the  company  may  direct,  all 
property  which  he  may  receive  and  hold  when  his  agency  terminates,  dis- 
closes on  its  face  a  sufficient  consideration  to  support  the  undertaking  of  the 
obligors  so  long  as  the  agency  continues,  and  is  not  similar  to  a  guaranty  on 
the  part  of  the  surety  to  be  responsible  for  future  advances.  Such  an  obli- 
gation becomes  binding  immediately  upon  its  execution  and  delivery. 

2.  Surety — suretyship  as  to  bond  given  by  an  agent  to  his  principal — 
distinguished  from  an  ordinary  guaranty  as  to  future  advances.  The 
undertaking  of  a  surety  in  a  bond  given  by  his  principal  for  the  faithful  dis- 
charge of  his  duties  as  agent  of  an  insurance  company,  is  distinguishable 
from  that  of  a  guaranty  of  payment  of  future  advances.  In  the  latter,  the 
only  consideration  to  uphold  the  guarantor's  undertaking  is  an  advance  or 
credit  given  the  party  for  whom  the  guaranty  is  given,  and  no  liability  arises 
until  such  an  advance  is  made,  and  the  undertaking  may  be  revoked  at  any 
time  before  advances  are  made  on  its  faith;  while  in  the  former,  the  appoint- 
ment of  the  agent  with  power  to  act  and  transact  business  for  the  obligee,  is 
a  present  consideration,  which  renders  the  surety's  undertaking  binding  im- 
mediately. 

3.  Same — whether  contract  terminated  by  the  death  of  the  surety,  as  to 
subsequent  dealings.  The  obligation  of  the  surety  in  a  bond  given  by  a 
party  to  procure  his  appointment  as  an  agent  of  an  insurance  company,  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  agent,  and  the  payment  of 
all  moneys  of  the  principal  coming  to  his  hands,  and  the  delivery  of  all  prop- 
erty of  his  principal  he  may  have  when  his  agency  ceases,  is  not  terminated 
by  the  death  of  the  surety  as  to  any  moneys  or  property  that  may  come  into 
the  hands  of  such  agent  after  such  death,  but  may  be  enforced  against  the 
personal  representative  of  the  surety's  estate. 

4.  Same — obligee  retaining  dishonest  agent — effect  on  liability  of  surety 
on  such  agent's  bond.  Where  the  employer  of  a  clerk  or  other  agent  takes 
from  another  a  bond  of  indemnity,  or  an  undertaking  to  become  responsible 
for  the  honesty  and  fidelity  of  such  olerk  or  agent  in  his  service,  the  em- 
ployer impliedly  stipulates  that  he  will  not  knowingly  retain  such  clerk  or 
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agent  in  his  service  after  a  breach  of  the  guaranty  justifying  his  discharge, 
and  if  he  retains  him  after  such  breach,  the  surety  will  not  thereafter  be 
liable. 

5.  So  where  an  agent  of  an  insurance  company,  who  had  given  bond,  with 
personal  security,  for  the  faithful  discharge  of  his  duty  to  his  employers,  and 
such  agent  was  required  to  make  monthly  reports  and  settlements,  and  pay 
over  any  moneys  in  his  hands,  and  he  was  still  retained  in  the  service  after 
notice  of  his  default  and  failure  to  pay  over  moneys  in  his  hands,  it  was 
held,  that  the  estate  of  the  surety  was  discharged  from  liability  as  to  any  sub- 
sequent default  and  delinquency  on  the  part  of  such  agent. 

6.  Agency— terminated  by  death  of  principal.  The  death  of  the  prin- 
cipal is  per  se  a  revocation  of  the  agent's  authority,  and  hence  all  contracts 
or  other  engagements  subsequently  entered  into  by  the  agent  are  absolutely 
void  as  to  the  legal  representatives  of  the  principal,  notwithstanding  the  death 
of  the  principal  may  have  been  unknown  at  the  time  such  contracts  or  en- 
gagements were  entered  into. 

7.  Action — death  of  one  of  the  parties  to  a  contract — whether  right  of 
action  survives.  All  contracts  entered  into  by  one,  not  of  a  personal  char- 
acter, are  equally  binding  upon  him,  and  his  legal  representatives  after  his 
death.  The  latter  are  held  liable  on  all  contracts  of  the  former  which  are 
broken  in  his  lifetime,  and,  with  the  exception  of  contracts  in  which  personal 
taste  or  skill  is  required,  on  all  such  contracts  broken  after  his  death;  and 
his  legal  representatives  may  sue  on  such  contracts,  although  they  are  not 
named  therein.  * 

8.  Same— former  case  distinguished.  The  case  of  Pratt  v.  Trustees, 
93  111.  475,  is  not  to  be  regarded  as  holding  a  different  doctrine  on  this  sub- 
ject. That  case  holds  that  a  mere  voluntary  proposition  that  may  be  with- 
drawn at  any  time  before  acceptance,  is  revoked  by  the  death  of  the  person 
making  it,  before  acceptance. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Mor- 
gan county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

This  is  an  appeal  from  the  Appellate  Court  for  the  Third 
District,  affirming  an  order  of  the  circuit  court  of  Morgan 
county,  allowing  a  claim  of  $188.90  against  the  estate  of 
M.  Eapp,  deceased,  in  favor  of  the  Phoenix  Insurance  Com- 
pany. The  executors  of  Eapp  bring  the  case  here,  on  a  cer- 
tificate of  the  judges  of  the  Appellate  Court  that  it  involves 
important  questions  of  law  which  should  be  passed  upon  by 
this  court. 
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The  foundation  of  the  claim  thus  allowed  is  the  following 
bond: 

"Know  all  men  by  these  presents,  that  I,  Joseph  B.  Booker 
and  Albert  H.  Brace,  of  the  town  of  Jacksonville,  county  of 
Morgan,  and  State  of  Illinois,  as  principals,  and  M.  Eapp, 
of  the  town  of  Jacksonville,  county  of  Morgan,  and  State  of 
Illinois,  as  surety,  are  firmly  held  and  bound  to  the  Phoenix 
Insurance  Company,  a  corporation  incorporated  by  the  legis- 
lature of  Connecticut,  and  located  at  Hartford,  and  State  of 
Connecticut,  in  the  sum  of  $1000,  to  be  paid  unto  their  cer- 
tain attorneys  or  assigns,  to  which  payment,  well  and  truly  to 
be  made,  we  jointly  and  severally  bind  ourselves,  our  heirs, 
executors  and  administrators,  firmly  to  these  presents. 

"Sealed  with  our  seals,  and  subscribed  at  Jacksonville,  this 
28th  day  of  December,  1880. 

"  The  condition  of  this  obligation  is  such,  that  whereas  the 
above  named  J.  B.  Booker  &  Co.  has  been  duly  appointed  by 
the  directors  of  the  aforesaid  company  their  agents  for  the 
city  of  Jacksonville  and  its  vicinity,  State  of  Illinois,  during 
their  pleasure,  and  by  reason  whereof,  and  as  such  agent, 
he  will  receive  into  his  hands  and  possession  divers  sums  of 
money,  policies,  chattels  and  other  effects,  the  property  of  said 
company,  and  is  bound  to  keep  true  and  accurate  accounts 
of  said  property,  and  of  his  receipts  and  disbursements,  and 
to  account  for  and  pay  over  the  same  to  the  said  company 
when  demanded,  and  comply  with  all  instructions  furnished 
him  from  the  office  of  said  company,  or  from  H.  M.  Magill, 
general  agent,  at  Cincinnati,  Ohio, — 

"Now,  therefore,  if  the  said  J.  B.  Booker  &  Co.  shall 
promptly  pay  to  said  company  the  amounts  received  from 
time  to  time,  and  shall  well  and  truly  perform  all  and  singu- 
lar the  duties  aforesaid,  for  and  during  the  time  he  officiates 
as  said  agent,  and  shall  deliver  all  the  property  which  he 
i»vi  receive  and  hold  as  such  agent,  to  his  successor  in  office, 
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or  to  such  other  person  as  the  company  or  its  authorized 
officers  may  direct,  then  this  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue. 

Joseph  B.  Booker,  [Seal.] 
Albert  H.  Brace,  [Seal.] 
M.  Kapp.  [Seal.]  M 

The  remaining  facts  are  embodied  in  a  stipulation  between 
the  parties,  which  is  as  follows:  That  appellee  appointed 
J.  B.  Booker  &  Co.  its  agents,  and  by  the  contract  of  appoint- 
ment said  agents  were  to  make  with  appellee  a  full  settlement 
of  each  month's  business  at  the  end  of  each  and  every  month 
while  they  should  remain  appellee's  agents ;  that  said  agents 
were  not  appointed  for  any  specified  time;  that  M.  Bapp 
signed  the  bond  in  evidence ;  that  M.  Kapp  died  about  the 
10th  of  March,  1882  ;  that  notice  of  the  death  of  M.  Kapp  was 
published  in  the  newspapers  in  Jacksonville  in  the  month  of 
March,  1882 ;  that  the  agents  of  appellee  had  actual  notice 
of  the  death  of  M.  Kapp  at  the  time  of  his  death ;  that  said 
agents  faithfully  made  their  monthly  settlements  with  appel- 
lee for  ten  months  after  the  death  of  M.  Kapp,  and  paid 
appellee  all  that  was  due  it  up  to  January  1,  1883 ;  that  said 
agents  failed  to  make  a  settlement  with  appellee  for  the  month 
of  January,  1883,  and  also  failed  to  make  a  settlement  for  the 
month  of  February,  1883 ;  that  appellee  did  not  notify  the 
executors  of  M.  Kapp  of  the  failure  of  said  agents  to  make 
the  January,  1883,  settlement,  until  after  the  failure  to  make 
the  February  settlement;  that  the  claim  filed  shows  cor- 
rectly the  sums  received  by  said  agents  in  the  months  of 
January  and  February,  1883,  which  they  failed  to  pay  over. 
The  entire  deficit  of  the  agents  was  $260.  The  court  charged 
the  estate  of  Kapp  with  the  default  for  January,  which,  as 
already  appears,  amounted  to  $188.90,  but  refused  to  allow 
the  one  for  February,  and  appellee  has  assigned  as  a  cross- 
error  the  ruling  of  the  court  in  rejecting  the  latter  claim. 
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Mr.  John  A.  Bellatti,  for  the  appellant,  cited  the  follow- 
ing authorities  as  to  the  nature  of  the  undertaking,  to  show 
that  it  ceased  on  the  death  of  the  surety :  Harris  v.  Faivcett, 
15  Law  Eep.  Eq.  C.  311 ;  Jordan  v.  Dobbins,  122  Mass.  168; 
Jendevine  v.  Rose,  36  Mich.  54;  Pratt  v.  Trustees,  93  111.  475 ; 
2  Williams,  (Vt.)  209. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee,  cited  contra, 
Green  v.  Young,  8  Greenlf.  14 ;  Brandt  on  Suretyship,  sec. 
113 ;  Royal  Ins.  Co.  v.  Davies,  40  Iowa,  469 ;  Gordon  v.  Cul- 
vert, 4  Kussell,  581 ;  and  commented  on  the  cases  of  Jordan 
v.  Dobbins,  and  the  other  cases  referred  to  in  appellant's  brief, 
to  show  they  were  not  analogous  to  this  case. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  is  contended  by  appellant  that  the  bond  in  question  is, 
in  legal  effect,  the  same  as  a  guaranty  of  future  advances  to 
the  extent  of  $1000  ;  that  it  did  not  become  binding  or  opera- 
tive upon  the  makers  until  money  or  other  property  belonging 
to  the  company  came  into  the  hands  of  J.  B.  Booker  &  Co. 
as  its  agents ;  that  money  or  property  thus  coming  into  their 
hands  is  to  be  regarded  in  the  nature  of  future  advances,  and 
to  be  governed  by  the  same  rules  of  law  that  are  applicable 
to  such  advances ;  that  the  contract  being  indefinite  as  to  its 
duration,  either  party  had  the  right  to  terminate  it  on  notice ; 
that  it  existed,  so  to  speak,  by  the  continued  desire  or  joint 
will  of  the  parties,  and  as  this,  in  the  nature  of  things,  could 
not  extend  beyond  their  joint  lives,  and  as  Bapp  could  not, 
after  his  decease,  terminate  the  contract  by  notice,  the  law 
itself  terminated  it,  and  hence  Bapp's  estate  is  not  bound  for 
anything  that  occurred  after  his  death.  Such  is  the  position 
of  appellant,  as  we  understand  it. 

The  bond  in  question  is  something  more  than  an  ordinary 
contract  of  guaranty.  It  is  a  joint  and  several  contract  be- 
tween Joseph  H.  Booker,  Albert  H.  Brace  and  M.  Eapp,  on 
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the  one  side,  and  appellee  on  the  other.  The  contract  dis- 
closes upon  its  face  that  Booker  and  Brace,  under  the  style 
of  J.  B.  Booker  &  Co.,  had  been  appointed  agents  of  appellee 
in  conducting  the  insurance  business,  and  that  by  virtue  of 
their  appointment,  and  the  service  upon  which  they  had  or 
were  then  about  to  enter,  certain  moneys,  chattels  and  effects 
would  come  into  their  hands,  which  of  itself  disclosed  a  suffi- 
cient consideration  to  support  the  undertaking  of  the  obligors 
so  long  as  the  agency  continued.  The  contract  therefore 
became  binding  immediately  upon  the  execution  of  the  instru- 
ment, and  had  a  default  on  the  part  of  the  agents  occurred 
in  the  lifetime  of  Bapp,  there  is  no  question  but  that  a  joint 
action  might  have  been  maintained  on  the  bond  against  all 
three  of  the  obligors.  The  instrument,  then,  was  a  written 
contract,  whereby  the  obligors,  jointly  and  severally,  bound 
themselves,  their  executors  and  administrators,  to  the  extent 
of  $1000,  for  the  faithful  discharge  of  the  duties  of  two  of 
them  in  a  certain  specified  business  of  a  confidential  char- 
acter. Two  of  the  obligors  stipulate  for  their  own  honesty 
and  business  fidelity ;  the  other  joins  in  the  stipulation,  and 
also  individually  guarantees  the  same  thing.  It  is  to  be 
observed,  that,  unlike  an  ordinary  continuing  guaranty,  as  it 
is  claimed  this  is,  nothing  is  to  be  done  by  any  of  the  parties 
to  the  instrument  to  give  it  effect  or  make  it  binding  upon 
them,  as  is  always  the  case  where  the  payment  of  future 
advances,  merely,  is  guaranteed.  The  difference  between  the 
two  cases  is  well  illustrated  by  the  language  of  the  court  in 
Jordan  et  al.  v.  Dobbins,  122  Mass.  168,  cited  and  relied  on 
in  appellant's  brief.  In  that  case  the  goods  sued  for  were 
sold  after  the  guarantor's  death,  and  the  court,  in  holding 
there  could  be  no  recovery,  among  other  things  said :  "An 
agreement  to  guarantee  the  payment  by  another  of  goods  to 
be  sold  in  the  future,  not  founded  upon  any  present  consid- 
eration passing  to  the  guarantor,  is  a  contract  of  a  peculiar 
character.     Until  acted  upon  it  imposes  no  obligation,  and 
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creates  no  liability  of  the  guarantor.  After  it  is  acted  upon, 
the  sale  of  the  goods  upon  the  credit  of  the  guaranty  is  the 
only  consideration  for  the  conditional  promise  of  the  guar- 
antor to  pay  for  them.  It  is  in  the  nature  of  an  authority 
to  sell  goods  upon  the  credit  of  the  guarantor,  rather  than  a 
contract  which  can  not  be  rescinded  except  by  mutual  con- 
sent. Thus,  such  a  guaranty  is  revokable  by  the  guarantor 
at  any  time  before  it  is  acted  upon.  Such  being  the  nature 
of  the  guaranty,  we  are  of  opinion  that  the  death  of  the  guar- 
antor operates  as  a  revocation  of  it,  and  that  the  person  hold- 
ing it  can  not  recover  against  his  executor  for  goods  sold  after 
the  death." 

Without  expressing  any  opinion  for  the  present  in  respect 
to  the  conclusion  reached  in  that  case,  we  fully  concur  in  the 
general  expressions  of  the  court  with  regard  to  the  peculiar 
character  of  a  continuing  guaranty  where  it  is  supported  by 
no  consideration  other  than  advances  to  be  made  at  a  future 
day,  and  where  the  party  to  whom  the  guaranty  is  given 
assumes  no  obligation  to  make  such  advances,  as  is  gener- 
ally the  case  with  such  guarantees.  But  the  transaction  now 
under  consideration  can  hardly  be  said  to  be  a  guaranty  of 
this  character.  Taking  a  common-sense  business  view  of  the 
matter,  the  giving  of  the  bond,  and  its  acceptance  by  the 
company,  were  the  final  acts  by  which  Booker  &  Brace  were 
clothed  with  authority  to  open  an  insurance  office  at  Jackson- 
ville in  the  name  and  on  behalf  of  the  company.  And  there 
can  be  no  doubt  but  that  the  intrusting  them  with  its  busi- 
ness, and  permitting  them  to  conduct  it  with  the  public  in 
the  company's  name,  was  a  sufficient  consideration,  independ- 
ent of  the  fact  the  instrument  was  under  seal,  to  support  the 
agreement  in  question.  In  these  respects  the  Dobbins  case 
is  wholly  unlike  the  one  in  hand.  In  this  case  no  addi- 
tional act  was  to  be  done  by  appellee,  or  any  one  else,  to  give 
the  bond  effect.  Business  was  commenced,  and  continued 
under  it  for  a  long  time,  satisfactorily  to  all  parties.     Even 
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according  to  the  rule  applicable  to  continuing  guarantees, 
strictly  so-called,  the  bond  under  consideration  was  in  full 
force  and  effect  long  before  Eapp's  death.  We  have  looked 
with  considerable  care  to  see  if  the  general  principles  appli- 
cable to  a  continuing  guaranty  of  the  kind  mentioned  have 
ever  been  extended  to  an  ordinary  agent's  bond,  as  is  sought  to 
be  done  here,  and  we  have  wholly  failed  to  find  any  authority 
for  it,  and  certainly  none  has  been  cited. 

Considerable  space  in  appellant's  brief  is  occupied  in  an 
effort  to  show  that  Eapp's  liability  upon  the  bond  could  have 
been  terminated  at  any  time  before  his  death  by  his  giving  the 
company  notice  to  that  effect.  Whether  his  liability  could 
have  been  thus  terminated  in  his  lifetime,  or  whether  his 
executors  might  in  this  manner  have  terminated  it  after  his 
decease,  are  questions  which  do  not  directly  arise  on  this  rec- 
ord, as  it  is  not  pretended  any  such  notice  was  given,  either 
before  or  after  his  death.  But  as  these  questions  probably 
have  more  or  less  bearing  upon  the  main  question  in  the 
case,  presently  to  be  stated,  they  may  be  incidentally  noticed 
further  on. 

The  controlling  question  in  the  case  is,  whether  upon  Eapp's 
death  the  bond  in  question,  by  mere  operation  of  law,  ceased 
to  have  any  legal  effect  as  to  subsequent  transactions  between 
the  company  and  its  agents,  J.  B.  Booker  &  Co.  It  is  a 
familiar  rule  of  law  that  requires  no  citation  of  authority  for 
its  support,  that  the  death  of  the  principal  is  per  se  a  revo- 
cation of  the  agent's  authority,  and  hence  all  contracts  or 
other  engagements  subsequently  entered  into  by  the  latter, 
on  behalf  of  the  principal,  are  absolutely  void  as  to  his  legal 
representatives,  and  this  notwithstanding  the  death  of  the 
principal  was  unknown  at  the  time  such  contracts  or  other 
engagements  were  entered  into.  On  the  other  hand,  the  gen- 
eral rule  unquestionably  is,  that  all  contracts  entered  into  by 
one,  not  of  a  personal  character,  are  equally  binding  upon 
himself,  and  his  legal  representatives  after  his  decease.    This 
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general  rule  is  well  stated  in  Chitty  on  Contracts,  (10th  Am. 
ed.)  page  101.  The  author  says :  "It  is  a  presumption  that 
the  parties  to  a  contract  bind  not  only  themselves,  but  their 
personal  representatives.  Executors,  therefore,  are  held  to 
be  liable  on  all  contracts  of  the  testator  which  are  broken  in 
his  lifetime,  and,  with  the  exception  of  contracts  in  which  per- 
sonal skill  or  taste  is  required,  on  all  such  contracts  broken 
after  his  death ;  and  such  parties  may  likewise  sue  on  a  con- 
tract, although  they  be  not  named  therein."  In  the  present 
case,  however,  Kapp,  as  we  have  already  seen,  expressly  binds 
his  executors  and  administrators,  and  hence  no  question  of 
presumption  of  liability  can  arise,  so  far  as  Eapp's  legal  rep- 
resentatives are  concerned,  for  if  it  be  possible  to  bind  them 
by  any  terms,  they  are  certainly  bound. 

Appellant  contends,  however,  as  the  bond  is  nothing  more 
than  an  ordinary  continuing  guaranty,  without  limitation  as 
to  time,  and  could  not  for  that  reason  have  extended,  in  any 
event,  beyond  the  guarantor's  life,  the  provision  expressly 
binding  his  personal  representatives  must  have  been  intended 
to  apply  only  to  such  defaults  as  might  occur  during  his  life- 
time. For  reasons  already  appearing,  and  others  hereafter 
to  be  stated,  we  do  not  think  this  view  is  sound.  ,  In  support 
of  the  proposition  that  the  bond  in  question  ceased  to  have 
any  legal  effect  or  binding  force  upon  the  death  of  Eapp,  as 
to  all  subsequent  transactions,  four  cases  are  cited  and  relied 
on,  namely,  Pratt  v.  Trustees,  etc.  93  111.  475,  Jendevine  et  al. 
v.  Rose  et  al.  36  Mich.  54,  Harris  v.  Fawcett,  15  Law  Eep. 
Eq.  C.  311,  and  Jordan  et  al.  v.  Dobbins,  already  referred  to. 

The  principle  applied  to  the  Pratt  case,  and  upon  which  it 
was  decided,  is  the  well  recognized  doctrine  that  a  mere  vol- 
untary proposition  may  be  withdrawn  at  any  time  before  such 
action  is  taken  under  it  as  will,  in  law,  show  not  only  its 
acceptance,  but  also  a  sufficient  consideration  to  sustain  it 
as  a  contract.  In  every  case  of  a  mere  voluntary  proposi- 
tion, if  the  party  making  it  die  before  any  action  has  been 
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taken  under  it,  his  death  will,  in  law,  operate  as  a  withdrawal 
of  the  proposition, — consequently  it  can  not  be  accepted  or 
acted  upon  afterwards  so  as  to  bind  his  estate.  The  prin- 
ciple here  stated,  and  which  was  applied  to  the  Pratt  case, 
we  do  not  think  has  any  application  to  this  one. 

Jendevine  et  al.  v.  Rose  et  al.  supra,  in  some  of  its  features 
is  much  like  the  case  before  us.  In  that,  as  in  this,  the  action 
was  upon  a  bond  which,  like  the  present  case,  was  founded 
upon  a  sufficient  present  consideration,  and  related  to  a  co- 
temporaneous  contract  of  indefinite  duration,  which  was  sub- 
ject to  be  abrogated  by  either  of  the  parties  to  it,  and,  of 
course,  upon  such  abrogation  the  bond  itself  would  have  be- 
come functus  officio.  Here  the  resemblance  between  the  two 
cases  ceases.  The  bond  in  that  case  was  a  guaranty  of  future 
sales ;  in  this  it  is  a  guaranty  of  the  honesty  and  fidelity 
of  particular  persons  in  a  specified  business.  In  that  the 
money  sought  to  be  recovered  was  the  price  of  goods  sold 
after  the  obligee  in  the  bond  had  been  expressly  notified  not 
to  make  any  further  sales  on  the  faith  of  the  defendant's 
guaranty.  In  this  case,  neither  Eapp,  in  his  lifetime,  nor 
his  executors,  after  his  decease,  gave  any  such  notice.  It 
will  be  thus  seen  the  two  cases  differ  materially  in  a  number 
of  important  particulars,  so  that  there  is  no  ground  for  the 
the  claim  that  that  case  controls  this.  The  actual  point  de- 
cided in  the  Michigan  case  is,  that  the  surety  (the  obligor  in 
the  bond)  had  the  right  to  terminate  his  liability  upon  it  by 
giving  notice,  as  he  did.  This  certainly  falls  far  short  of 
sustaining  the  position  that  a  liability  of  that  character  is 
determined  by  death,  without  such  notice. 

Harris  v.  Fawcett,  supra,  was  a  chancery  proceeding.  The 
guaranty  in  that  case  was  one  of  future  advances,  wherein  it 
was  expressly  provided  the  guaranty  should  continue  for  six 
months,  notice  in  writing,  under  the  hand  of  the  guarantor, 
"to  discontinue  the  same."  The  guarantor  died,  leaving  as 
his  executor  the  debtor  on  whose  account  the  guaranty  had 
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been  given.  It  was  known  to  the  creditors  having  the  guar- 
anty, there  was  no  personal  estate  to  discharge  the  liability  of 
the  deceased  upon  the  guaranty,  nevertheless  they  continued 
to  make  advances  to  the  executor,  on  the  faith  of  it,  after  the 
guarantor's  death.  This  was  such  a  transaction  between  the 
creditors  and  the  executor,  who  was  acting  in  manifest  dis- 
regard of  his  duty  to  the  estate,  with  their  knowledge,  that 
no  court  of  equity  ought  to  have  sustained  it,  and  so  it  was 
held.  In  that  case,  as  we  have  just  seen,  the  right  to  termi- 
nate the  contract  by  six  months'  notice  was  expressly  reserved 
in  the  contract  itself.  But  as  the  death  of  the  guarantor 
rendered  it  impossible  to  give  the  kind  of  a  notice  provided 
for,  namely,  a  notice  under  the  guarantor's  own  hand, — a  fact 
to  which  the  court  seems  to  have  attached  considerable  im- 
portance,— it  was  held,  as  the  contract  was  clearly  not  in- 
tended to  continue  forever,  the  estate  of  the  guarantor,  under 
the  circumstances,  was  not  bound  for  advances  made  after 
his  death.  The  case,  however,  is  not  an  authority  for  the 
proposition  that  the  death  of  a  guarantor  in  a  case  like  the 
present  is  per  se  an  abrogation  of  the  contract.  On  the  con- 
trary, the  logic  of  the  entire  reasoning  of  the  court  leads 
irresistibly  to  the  opposite  result.  In  the  present  case  there 
is  no  provision  in  the  contract  of  the  obligors  by  which  they 
are  authorized  to  terminate  their  liability  on  the  bond,  and 
the  duration  of  their  liability  is  therein  expressly  declared  to 
be  during  the  time  J.  B.  Booker  &  Co.  officiate  as  agents  of 
the  insurance  company, — so  it  is  clear  the  contract  in  this 
case  is  essentially  different  from  the  one  in  that,  but  the  rea- 
soning in  that  case,  as  just  observed,  is  clearly  against  the 
appellant  in  this. 

In  the  case  of  Jordan  et  al.  v.  Dobbins,  supra,  the  action 
was  brought  on  a  continuing  guaranty  to  recover  the  price  of 
goods  sold  after  the  guarantor's  death,  and  it  was  held  there 
could  be  no  recovery,  on  the  ground  the  guarantor's  death 
terminated  the  guaranty,  notwithstanding  it  was  unknown 
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at  the  time  the  goods  were  sold.  In  thus  holding,  the  case 
is  clearly  unsupported  by  the  decided  weight  of  authority. 
Chitty  on  Contracts,  supra;  Brandt  on  Suretyship,  sec.  113; 
Green  v.  Young,  8  Greenlf.  14;  Moore  v.  Wallis  et  al.  18  Ala. 
458  ;  Royal  Ins.  Co.  v.  Davies,  40  Iowa,  469  ;  Menard  v.  Scud- 
der,  7  La.  Ann.  385.  If,  as  contended  by  appellant,  there 
is  no  difference  in  principle  between  that  and  the  present 
case,  it  must  be  admitted  the  former  is  an  authority  directly 
in  point  sustaining  his  position;  but,  as  already  indicated, 
we  think  there  is  an  essential  difference  between  a  guaranty 
of  future  advances,  whether  in  the  form  of  a  bond,  or,  as  is 
.usually  the  case,  of  a  mere  stipulation,  and  a  bond  executed 
by  an  agent  and  his  sureties  for  the  faithful  discharge  of  the 
former's  duties  in  some  business  or  employment,  as  was  the 
case  here.  Such  a  bond  is,  in  all  its  essential  features,  like 
the  bond  of  an  executor,  guardian,  trustee,  and  the  like.  The 
only  difference  between  the  two  cases  is,  that  most  of  these 
bonds  are  required  to  be  taken  by  express  statutory  provision. 
But  this  only  relates  to  the  duty  of  giving  such  a  bond.  It 
does  not  change  its  scope,  character  or  legal  effect  when  given. 
All  voluntary  bonds  executed  for  a  lawful  purpose,  like  statu- 
tory bonds,  derive  whatever  efficacy  or  binding  force  they 
have,  from  the  positive  law  of  the  State,  and  in  this  respect 
there  is  no  difference  in  the  two  classes  of  bonds.  To  hold 
that  the  estate  of  a  surety  on  an  ordinary  trustee's  bond  is 
absolutely  discharged  from  all  future  liability  upon  the  death 
of  the  surety,  on  the  ground  that  his  death  is  per  se  an  extin- 
guishment of  the  bond,  would  certainly  be  a  startling  proposi- 
tion to  come  from  this  or  any  other  court  of  final  resort ;  and 
yet  to  decide  this  case  in  conformity  with  appellant's  theory 
would  be,  in  legal  effect,  to  assert,  as  we  understand  it,  that 
very  proposition.  We  unhesitatingly  decline,  both  upon  rea- 
son and  authority,  to  give  our  adhesion  to  any  such  a  doctrine. 
We  have  no  doubt  of  the  correctness  of  the  ruling  of  the  trial 
court  in  allowing  appellee's  claim  to  the  extent  it  did. 
26—113  III. 
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Dickey  and  Craig,  JJ.,  dissenting. 

With  respect  to  the  question  raised  by  the  assignment  of 
the  cross-error,  but  little  need  be  said. 

We  are  of  opinion  the  court  also  ruled  properly  in  refusing 
to  allow  appellee  the  amount  of  deficit  for  the  month  of  Feb- 
ruary,— not  on  the  ground,  however,  the  bond  had  become 
functus  officio,  but  because  the  company,  in  retaining  in  its 
service  J.  B.  Booker  &  Co.  after  notice  of  the  January  de- 
fault, which  was  just  cause  for  discharging  them,  violated  a 
duty  which  it  impliedly  assumed  to  Kapp  and  his  legal  repre- 
sentatives on  accepting  the  bond.  When  the  employer  of  a 
clerk  or  other  agent  takes  from  another  a  bond  of  indemnity, 
or  other  instrument,  guaranteeing  the  honesty  and  fidelity  of 
such  clerk  or  agent  while  in  the  service  of  the  employer,  the 
latter  impliedly  stipulates  that  he  will  not  knowingly  retain 
such  clerk  or  agent  in  his  service  after  a  breach  of  the  guar- 
anty justifying  his  discharge,  and  that  in  the  event  he  does 
so  without  the  surety's  consent,  it  is  to  be  at  the  employer's 
own  risk.  This  is  not  only  fair  dealing  and  common  honesty, 
but  it  is  a  rule  of  law  also.  The  principle  here  announced 
is  well  established  by  the  authorities.  Phillips  v.  Foxall,  27 
L.  T.  (N.  S.)  231;  7  L.  B.  Q.  B.  666;  Anderson  v.  Aston,  28 
L.  T.  (N.  S.)  35;  8L.K.  Exch.  73. 

Holding,  as  we  do,  the  ruling  of  the  trial  court  was  correct 
in  allowing  the  claim  for  the  amount  it  did,  it  follows  the 
Appellate  Court  properly  affirmed  the  order. 

Judgment  affirmed. 

Dickey  and  Craig,  JJ. :  We  can  not  concur  in  this  deci- 
sion. We  think  this  bond,  on  the  part  of  the  surety,  is 
simply. a  continuing  guaranty  by  him  of  the  good  conduct 
of  the  agents  of  the  insurance  company, — that  the  relations 
of  the  parties  were  in  their  nature  capable  of  determination 
at  the  will  of  either  the  insurance  company  or  of  the  agents 
in  question,  or  at  the  will  of  the  surety.  This  surety  cer- 
tainly could  not  be  held  indefinitely,  but  by  notice  of  his 
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unwillingness  to  be  bound  further,  could  relieve  himself  from 
liability  accruing  thereafter.  In  this  his  case  differs  from 
that  of  surety  for  an  officer,  executor  or  guardian.  We  think 
the  death  of  the  surety  operated  to  terminate  his  obligation 
as  to  moneys  coming  to  the  hands  of  the  agents  thereafter. 
On  this  latter  question  the  authorities  are  not  in  harmony. 
We,  however,  think  the  reason  of  the  matter  is  decidedly  in 
favor  of  the  proposition  that  in  this  regard  death  was  equiva- 
lent to  notice.  See  Jendevine  v.  Rose,  36  Mich.  54;  Jordan 
v.  Dobbins,  122  Mass.  168;  Harris  v.  Fawcett,  15  Law  Kep. 
Eq.  C.  311. 


Edward  Wilson 

v. 

William  D.  Genseal. 

Filed  at  Springfield  March  30,  1885. 

1.  Evidence — admissibility  as  part  of  the  res  gestae — want  of  materi- 
ality, in  the  light  of  other  evidence.  On  the  trial  of  an  action  for  an  assault 
and  battery  committed  at  a  particular  saloon,  the  proof  showed  that  the 
difficulty  originated  at  another  saloon,  in  which  the  son  of  the  defendant  was 
shot  in  the  leg  by  a  brother  of  the  plaintiff,  who  fled  and  was  pursued.  A 
number  of  witnesses  testified  that  the  defendant  was  present  at  the  saloon 
when  the  assault  was  made  by  him,  while  several  witnesses  testified  in  behalf 
of  the  defendant  that  he  was  not  present  at  that  place,  and  that  the  injury 
was  inflicted  by  others.  The  defendant  offered  to  prove  that  he  tried  to 
dissuade  his  son  from  pursuing  the  person  who  shot  him,  which  the  court 
refused  to  allow:  Held,  that  while  the  proffered  evidence  was  properly  ad- 
missible as  part  of  the  res  gestce,  on  the  theory  of  the  defence,  yet  as  there 
was  proof  that  the  defendant  did  inflict  the  injury,  the  error  in  its  rejection 
was  not  so  material  as  to  justify  a  reversal. 

2.  Same — statement  of  a  party's  apprehension  of  trouble.  On  the  trial 
of  an  action  for  an  assault  and  battery  of  the  plaintiff,  the  court  excluded  a 
question  to  one  of  defendant's  witnesses  as  to  statements  previously  made  by 
the  plaintiff  touching  his  apprehension  of  trouble  at  the  place  where  the  dif- 
ficulty afterward  happened,  and  what  he  expected  to  occur.  The  plaintiff, 
on  cross-examination,  had  already  stated  that  he  thought  there  would  be  some 
trouble  that  night:     Held,  that  there  was  no  error  in  excluding  the  question. 
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3.  Same — cross-examination — of  the  latitude  allowed.  Great  latitude 
is  allowable  on  the  cross-examination  of  a  witness,  and  this  court  will  not 
reverse  on  account  of  liberal  rulings  in  that  regard  unless  it  can  see  that  the 
discretion  of  the  trial  court  has  been  abused,  and  injury  has  resulted  to  the 
party  complaining. 

4.  So  on  the  cross-examination  of  a  defendant  in  an  action  of  trespass  for 
an  assault  and  battery  upon  the  plaintiff,  there  is  no  error  in  showing  his 
affidavit,  previously  made,  for  a  continuance  of  an  indictment  against  him 
for  the  same  transaction,  and  examining  in  relation  thereto  and  reading  the 
same,  the  statements  in  the  affidavit  being  contradictory  of  the  whole  theory 
of  the  defence.  Such  affidavit  is  admissible  on  cross-examination,  as  affect- 
ing his  credibility  as  a  witness. 

5.  Witness  —  impeachment — recalling  witness  therefor — violating  an 
order  for  separation  of  witnesses.  Although  an  order  has  been  made  for 
the  separation  of  witnesses  pending  the  taking  of  testimony  in  a  cause,  the 
trial  court  may  properly  allow  the  recalling  of  a  witness  to  impeach  another 
witness  on  the  part  of  the  plaintiff,  where  the  witness  so  recalled  has  remained 
present  in  court  a  part  of  the  time  the  plaintiff's  witnesses  were  being  exam- 
ined; but  unless  there  is  an  abuse  of  such  discretion,  the  refusal  to  allow 
him  to  testify  will  be  no  error. 

6.  While  the  court  may  properly  allow  a  witness  to  be  recalled,  and  cross- 
examined  as  to  declarations  made  by  him  to  others,  and  thus  lay  the  foundation 
for  impeaching  him  by  such  other  witnesses,  yet  a  refusal  to  allow  the  same 
is  not  such  a  material  error  as  to  justify  a  reversal,  it  appearing  the  same  facts 
were  shown  by  six  or  seven  other  eye-witnesses  of  the  same  transaction. 

7.  Practice — mode  of  saving  an  objection  and  exception.  As  a  jury 
were  about  to  retire  to  consider  of  their  verdict,  counsel  for  the  plaintiff 
handed  to  the  jury  an  affidavit  of  the  defendant  which  had  been  admitted  in 
evidence  to  impeach  the  testimony  of  the  defendant,  whereupon  defendant's 
counsel  remarked  to  the  court,  "The  court  understands  we  are  not  consent- 
ing," and  the  affidavit  was  taken  by  the  jury:  Held,  that  this  was  not  equiv- 
alent to  a  ruling  of  the  court  that  the  affidavit  might  be  taken  by  the  jury,  and 
to  an  exception  taken  to  such  ruling,  so  the  objection  did  not  avail. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Taze- 
well county ;  the  Hon.  N.  M.  Laws,  Judge,  presiding. 

Mr.  William  Don  Maus,  and  Mr.  N.  W.  Green,  for  the 
appellant. 

Mr.  N.  E.  Worthington,  Mr.  S.  S.  Page,  and  Mr.  George 
T.  Page,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Third  District,  in  affirmance  of  a  judgment  of  the 
circuit  court  of  Tazewell  county,  against  the  defendant,  in  an 
action  for  an  assault  and  battery. 

It  is  insisted  the  circuit  court  refused  to  admit  proper  evi- 
dence for  the  defendant.  The  assault  and  injury  were  undis- 
puted, and  the  controversy  was  as  to  who  committed  the  same. 
The  theory  of  the  defence  was,  that  at  Brandt's  saloon,  Ben- 
jamin Wilson,  a  son  of  the  defendant,  Edward  Wilson,  had 
been  shot  in  the  leg  with  a  pistol,  by  one  James  Genseal ; 
that  the  latter  ran,  and  was  pursued  by  Benjamin  and  Jesse 
Wilson,  and  others ;  that  after  going  around  a  block,  or  half 
block,  they  approached  a  saloon  which  was  kept  by  James 
Genseal,  and  Jesse  Wilson  threw  a  stone,  which  hit  William 
Genseal,  the  plaintiff,  who  was  standing  in  the  door  of  the 
saloon,  on  the  head,  knocking  him  down,  and  Benjamin  Wil- 
son entered  the  saloon  and  inflicted  further  injury  on  the 
plaintiff, — Edward  Wilson,  the  defendant,  not  being  present. 
It  appeared  by  defendant's  testimony,  that  Edward  Wilson 
was  present  at  Brandt's  saloon.  Two  of  defendant's  witnesses 
were  asked  the  question,  (for  the  purpose  of  showing  that 
defendant  endeavored  to  prevent  his  son,  Benjamin  Wilson, 
from  pursuing  the  person  who  shot  him,  or  from  going  to 
Genseal's  saloon,)  what  they  saw  or  heard  defendant,  at 
Brandt's  saloon,  do  or  say  to  Benjamin  Wilson  before  he  ran 
from  the  saloon,  relative  to  his  leaving  or  going  from  Brandt's 
saloon.  It  is  the  exclusion,  by  the  court,  of  this  question, 
which  is  complained  of.  The  evidence  on  the  part  of  the 
plaintiff  was  strictly  confined  to  the  occurrence  of  the  actual 
commission  of  the  trespass,  without  any  reference  to  preced- 
ing events,  or  to  anything  that  happened  at  Brandt's  saloon. 
Still,  under  the  theory  of  the  defence,  we  think  the  offered 
testimony  was  properly  admissible  as  a  part  of  the  res  gestce,, 
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and  as  tending  to  show  defendant  did  not  advise  and  encour- 
age the  commission  of  the  trespass.  And  if  the  case  had  been 
one  resting  upon  such  advice  or  encouragement,  we  can  well 
see  the  evidence  would  have  been  material.  But  the  testi- 
mony on  the  part  of  the  plaintiff  was  direct  and  positive,  of 
several  witnesses  who  saw  the  transaction,  of  the  actual  com- 
mission of  the  trespass  by  defendant  and  Alexander  Herndon, 
no  one  else  being  present.  On  the  part  of  the  defendant  the 
testimony  was  equally  positive  and  direct  that  the  injury  was 
done  by  Jesse  and  Benjamin  Wilson,  neither  defendant  nor 
Alexander  Herndon  being  present.  The  testimony  of  the  two 
sets  of  witnesses  was  flatly  contradictory.  The  verdict  shows 
the  jury  must  have  given  credence  to  the  witnesses  on  the 
part  of  the  plaintiff,  This  being  so,  it  is  not  to  be  supposed 
that  evidence  of  what  defendant  said,  at  Brandt's  saloon,  to 
his  wounded  son,  relative  to  his  leaving  or  going  from  there, 
could  have  had  any  appreciable  weight  with  the  jury.  Dis- 
suading another  from  committing  a  trespass,  would  be  a  light 
circumstance  against  proof  of  the  actual  commission  of  the 
trespass  by  one's  self.  Under  the  case  made  by  the  testi- 
mony, we  can  not  think  that  the  exclusion  of  this  evidence 
was  of  material  prejudice  to  the  defendant,  and  so  cause  for 
reversal. 

A  question  to  a  witness  was  excluded,  whether  statements 
were  made  by  plaintiff  touching  his  apprehension  of  a  trouble 
at  the  saloon  that  night,  and  what  he  expected  to  occurj  and 
this  is  complained  of.  We  do  not  perceive  the  materiality 
of  the  question.  Besides,  plaintiff,  himself,  had  stated,  on 
cross-examination  as  a  witness,  that  he  thought  there  would 
be  some  trouble  that  night. 

Defendant,  at  the  trial,  recalled  the  witness  Watson,  and 
asked  him  the  question  whether  the  witness  Lewis  Green, 
who  had  testified  on  the  part  of  the  plaintiff,  had  said  to  him 
(Watson)  that  they  must  tell  the  same  story  in  the  case ; 
that  they  must  stand  together;   that  if  they  did  not,  they 
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would  not  beat  defendant,  and  would  not  get  any  pay.  The 
court  excluded  the  question,  as  would  seem,  on  the  ground 
that  the  witness  had  been  present  at  the  examination  of  the 
plaintiff's  witnesses,  part  of  the  time,  in  violation  of  an  order 
made  for  the  exclusion  of  witnesses.  This  is  complained  of, 
but  we  can  not  see  that  there  was  any  abuse  of  the  court's 
discretion  in  the  ruling. 

Further  complaint  is  made  that  the  court  erred  in  refusing 
to  permit  defendant  to  recall  this  same  plaintiff's  witness, 
Lewis  Green,  for  the  purpose  of  cross-examining  him  as  to 
a  conversation  had  by  him  with  one  Keveal,  to  the  purport 
"that  he  (Green)  would  make  his  testimony  favorable  for  de- 
fendant if  the  latter  would  do  something  for  him.  This  was 
for  the  purpose  of  calling  Eeveal  to  contradict  the  witness, 
if  he  should  deny  the  conversation,  and  thereby  impeach  the 
credibility  of  said  witness.  The  court  might  properly  have 
permitted  this  recall  and  further  cross-examination  of  the 
witness  Green,  (Angus  v.  Smith,  1  Moody  &  Malk.  473,  and 
Queen's  case,  2  Brod.  &  Bing.  310,)  yet  we  are  not  prepared 
to  say  that  the  refusal  was  of  such  probable  prejudice  to  the 
defendant  that  it  should  cause  a  reversal  of  the  judgment. 
Leaving  out  entirely  the  testimony  of  this  witness  Green,  there 
would  then  remain  six  or  seven  other  eye-witnesses  who  tes- 
tified to  the  actual  participation  by  defendant  in  the  com- 
mission of  the  trespass  and  injury  sued  for. 

The  further  point  is  made  that  the  circuit  court  erred  in; 
permitting  the  introduction  of  an  affidavit  of  defendant,  and 
his  cross-examination  on  portions  of  it.  This  affidavit  was 
one  which  had  been  made  at  the  November  term,  1883,  by 
the  defendant,  in  a  criminal  case  of  an  indictment  against 
him  for  this  same  assault  and  battery,  for  the  purpose  of  pro- 
curing a  continuance  of  the  cause.  Among  other  things,  the 
affidavit  stated  that  defendant  expected  to  prove  by  Alexander 
Herndon  that  at  the  time  of  the  commission  of  the  assault 
the  plaintiff  had  with  him,  at  the  saloon  of  James  Genseal, 
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certain  persons,  friends  of  the  plaintiff,  who  were,  with  the 
plaintiff,  lying  in  wait  for  the  purpose  of  assaulting  and  at- 
tacking the  friends  of  Benjamin  Wilson,  if  they  should  come 
to  the  saloon  looking  for  James  Genseal,  and  that  while  they 
were  so  in  waiting,  the  plaintiff  suddenly  started  up  and  went 
towards  the  door  of  the  saloon,  with  a  pistol  in  his  hand ; 
that  thereupon  some  of  said  friends  of  plaintiff  threw  stones 
or  other  missiles  towards  said  open  door  from  the  rear  of  the 
room,  or  from  the  yard  in  the  rear,  and  that  by  some  of  the 
stones  or  missiles  so  thrown,  and  not  otherwise,  plaintiff  was 
struck  and  injured,  which  was  the  same  assault  alleged,  and 
that  defendant  knew  of  no  other  witness  by  whom  he  could 
so  fully  prove  the  foregoing  facts  as  he  could  by  said  Hern- 
don.  The  plaintiff's  testimony  makes  the  stone  which  struck 
plaintiff  and  knocked  him  down,  to  have  been  thrown  by 
Alexander  Herndon  himself,  defendant  being  together  with 
him.  The  defendant's  testimony  makes  the  stone  to  have 
been  thrown  by  Benjamin  Wilson,  Herndon  not  being  present 
on  the  occasion.  It  was  on  defendant's  cross-examination  as 
a  witness  in  his  own  behalf,  that  the  affidavit  was  introduced 
by  plaintiff,  and  defendant  cross-examined  upon  it.  It  is 
contended  that  the  affidavit  was  admissible  to  impeach  the 
credit  of  defendant  as  a  witness,  only,  as  it  showed  that  he 
had  made  statements  out  of  court  contrary  to  what  he  had 
testified  at  the  trial,  and  that  this  affidavit  does  not  show 
any  such  contrary  statement.  The  affidavit  does  not  seem  to 
contain  any  statement  which  is  exactly  contrary  to  anything 
testified  to  by  defendant,  except  as  there  may  be  contradic- 
tion in  respect  of  this  particular  of  defendant's  testimony: 
"I  found  out,  in  August,  1883,  who  it  was  that  struck  and 
injured  William  Genseal  at  the  saloon  that  night.  I  have 
just  heard  Jesse  Wilson  testify  that  he  did  it,  and  I  never 
learned  any  different. "  The  statements  in  the  affidavit  were 
contradictory  to  the  whole  theory  of  the  defence  made  on 
the  trial,  and  they  relating  to  the  same  subject  matter,  we 
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think  they  were  properly  admissible,  on  cross-examination, 
as  affecting  the  credibility  of  defendant  as  a  witness.  As 
was  said  in  Cooper  v.  Randall,  59  111.  317,  relative  to  the  re- 
fusal of  permission  to  witnesses  to  answer  questions  on  cross- 
examination  :  "Such  an  examination  is  largely  discretionary, 
and  this  court  will  not,  usually,  reverse,  unless  we  can  see 
that  the  discretion  has  been  so  exercised  as  to  have  produced 
injury.  *  *  *  It  is  only  when  we  can  see  that  it  is  probable 
that  wrong  has  been  done  to  the  party  complaining,  that  we 
will  reverse  for  such  rulings  of  the  court."  And  the  same 
observation  may  be  made  with  respect  to  the  other  rulings 
which  we  have  been  considering.  There  is  nothing  in  the 
objection  taken  that  defendant  was  entitled  to  have  the  whole 
affidavit  read,  and  to  be  reexamined  upon  the  same,  for  the 
purpose  of  explanation,  as  there  was  no  denial  thereof  by  the 
court,  and  the  whole  affidavit  did  go  to  the  jury. 

A  point  is  made  that  the  court  permitted  the  jury  to  take 
with  them  to  the  jury  room  the  affidavit,  though  only  por- 
tions thereof  had  been  given  in  evidence  to  the  jury.  It  is 
sufficient  to  say  of  this,  that  there  was  no  exception  taken  to 
the  permission.  All  that  the  bill  of  exceptions  shows  in  this 
respect  is,  that  as  the  jury  were  about  to  retire,  plaintiff's 
counsel  handed  the  affidavit  to  the  jury  to  be  taken  by  them 
to  their  jury  room,  whereupon  defendant's  counsel  remarked 
to  the  court,  "The  court  understands  we  are  not  consenting," 
and  the  affidavit  was  taken  by  the  jury  with  them  to  the  jury 
room.  This  was  not  equivalent  to  a  ruling  of  the  court  that 
the  affidavit  might  be  so  taken  by  the  jury,  and  to  an  excep- 
tion taken  to  such  a  ruling. 

We  perceive  no  error  in  the  instructions.     The  judgment 

of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Ira  B.  Hall 

v. 

Margaret  Harris  et  ah 

Filed  at  Springfield  March  30,  1885. 

1.  Mortgage — foreclosure — subject  to  homestead  and  dower — where 
the  wife  does  not  join  in  the  mortgage.  Where  the  wife  of  a  mortgagor  fails 
to  unite  with  him  in  the  mortgage  and  release  her  homestead  and  dower  in 
the  premises,  a  decree  after  the  death  of  the  husband  which  saves  to  the  wife 
her  dower  and  homestead  in  the  premises,  and  directs  a  foreclosure  of  the 
mortgage  for  the  amount  found  due,  and  provides  for  a  sale  of  the  residue  of, 
the  mortgaged  premises  after  the  assignment  of  her  homestead,  subject  to 
her  dower  and  the  unmatured  part  of  the  mortgage  debt,  is  not  erroneous  as 
against  the  mortgagee. 

2.  On  the  foreclosure  of  such  a  mortgage  there  can  be  no  sale  until  the 
homestead  is  assigned  to  the  widow;  and  a  decree  of  foreclosure  directing  an 
assignment  of  the  homestead  before  sale  of  the  residue,  is  not  the  granting 
of  affirmative  relief  to  her  upon  answer,  but  is  for  the  benefit  of  the  complain- 
ant, and  is  warranted  under  the  prayer  in  the  bill  for  "such  other  and  further 
relief  as  equity  may  require. " 

3.  On  foreclosure  in  such  case,  the  decree  fixed  the  value  of  the  home- 
stead at  $1000,  and  directed  the  master  to  pay  the  widow  that  amount  in  case 
the  homestead  could  not  be  assigned  and  a  sale  was  made  of  the  land.  The 
homestead  was  in  fact  assigned,  and  the  residue  of  the  premises  sold  subject 
to  the  widow's  dower  therein:  Held,  that  even  if  there  was  error  in  requiring 
the  payment  of  $1000  to  the  widow  in  case  the  homestead  could  not  be  as- 
signed, it  was  one  that  worked  no  harm  to  the  complainant,  as,  the  homestead 
being  assigned,  there  was  no  occasion  to  execute  that  portion  of  the  decree. 

4.  Same — ordering  sale  subject  to  unmatured  part  of  debt.  The  com- 
plainant can  not  object  to  a  decree  of  foreclosure  for  the  reason  that  it  directs 
a  sale  of  the  mortgaged  premises  subject  to  that  part  of  the  mortgage  debt 
not  then  due,  though  the  defendant  might  object  for  such  reason. 

Appeal  from  the  Appellate  Court  for  the  Third  District  ;— 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Logan  county;  the  Hon.  Lyman  Lace y,  Judge,  presiding. 

The  bill  in  this  case  was  brought  by  Ira  B.  Hall,  to  fore- 
close a  mortgage  made  by  Thomas  H.  Harris,  since  deceased, 
and  was  brought  to  the  January  term,  1879,  of  the  circuit 
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court  of  Logan  county.  The  mortgagor  having  departed  this 
life  before  the  bill  was  filed,  his  widow  and  his  heirs,  together 
with  the  administrators  of  his  estate,  were  made  defendants. 
It  appears  the  mortgage  was  made  to  secure  five  promissory 
notes,  of  even  date  with  the  mortgage,  amounting,  in  the  ag- 
gregate, to  the  sum  of  $3000,  all  of  which  notes  bore  interest 
at  the  rate  of  ten  per  cent  per  annum.  Answers  were  filed, 
and  on  the  hearing  the  court  rendered  a  decree  of  foreclosure 
for  so  much  of  the  mortgage  indebtedness  as  was  due  at  the 
time  the  bill  was  filed.  In  May,  1884,  after  the  decree  in 
favor  of  complainant  had  been  executed,  he  sued  out  from 
•the  Appellate  Court  a  writ  of  error  to  the  circuit  court.  On 
the  hearing  in  the  Appellate  Court  the  decree  of  the  circuit 
court  was  affirmed,  and  complainant  brings  the  cause  to  this 
court  on  appeal. 

Messrs.  Stevenson  &  Ewtng,  Mr.  William  Don  Maus,  and 
Mr.  M.  D.  Beecher,  for  the  appellant : 

Under  the  bill,  and  the  prayer  thereof,  the  provisions  in 
the  decree  as  to  dower  and  homestead,  and  making  the  sale 
subject  to  the  lien  of  the  unmatured  notes,  are  not  justified. 
White  v.  Morrison,  11  111.  366 ;  Waugh  v.  Bobbins,  33  id. 
181;  Morgans.  Smith,  11  id.  194;  Fergus  v.  Tinkham,  38 
id.  407 ;  Bryan  v.  Howland,  98  id.  625 ;  Marvin  v.  Collins, 
id.  510. 

The  answer  of  the  widow,  setting  up  her  dower  and  home- 
stead rights,  did  not  present  such  an  issue  as  to  authorize 
the  court  in  setting  off  the  homestead  and  decreeing  dower. 
Asher  v.  Mitchell,  92  111.  480;   Goltra  v.  Green,  98  id.  317. 

The  decree  must  be  confined  to  the  case  made  by  the  plead- 
ings. Marvin  v.  Collins,  98  111.  510 ;  Jackson  v.  Miner,  101 
id.  550. 

To  secure  affirmative  relief,  the  defendants  must  file  a 
cross-bill.  Mason  v.  McGive,  28  111.  322 ;  Stone  v.  Smoot,  39 
id.  409  ;   Titsworth  v.  Stout,  49  id.  78  ;  Price  v.  Blackmore,  65 
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id.  386 ;  Thompson  v.  Shoemaker,  68  id.  256 ;  Purdy  v.  Henslee, 
97  id.  389 ;   White  v.  White,  103  id.  438. 

That  part  of  the  decree  which  fixes  the  amount  of  the 
homestead  at  $1000,  and  directs  the  master  to  pay  the  same, 
is  erroneous.  Merritt  v.  Merritt,  97  111.  243 ;  Browning  v. 
Harris,  99  id.  466. 

It  was  error  to  make  the  sale  subject  to  the  lien  of  the 
unpaid  notes.  Hardy  v.  Burton,  79  111.  504;  H.  Paige,  619; 
7  Ohio,  231. 

Messrs.  Blinn  &  Hoblitt,  for  the  appellees : 

The  answer  was  by  way  of  defence  to  the  extent  of  the 
homestead,  and  the  court  did  not  grant  any  affirmative  relief, 
but  followed  the  statute.     Rev.  Stat.  chap.  52,  sec.  8. 

The  decree  does  not  assign  dower,  but  simply  protects  the 
dower  right. 

After  the  complainant  has  satisfied  the  decree  by  the  sale 
of  land,  he  can  not  be  allowed  to  allege  error  in  the  same, 
and  procure  a  reversal. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  mortgage  sought  to  be  foreclosed  by  the  bill  in  this 
case  was  made  by  Thomas  H.  Harris,  who  died  before  the 
suit  was  commenced.  The  premises  embraced  in  the  mort- 
gage were  the  homestead  of  the  mortgagor,  and  since  his 
death  the  widow  and  her  family  have  continued  to  reside 
upon  the  same.  The  wife  of  the  mortgagor  did  not  join  with 
her  husband  in  the  execution  of  the  mortgage,  and  it  is  ad- 
mitted she  is  entitled  to  both  dower  and  homestead  in  the 
mortgaged  premises.  Only  a  part  of  the  mortgage  indebt- 
edness was  due  when  the  bill  was  filed.  In  her  answer  the 
widow,  Margaret  Harris,  admitted  the  death  of  her  husband, 
Thomas  H.  Harris,  but  disclaimed  any  knowledge  of  the 
making  and  delivering  of  the  notes  and  mortgage,  and  by 
appropriate  allegations  set  up  her  homestead  and  dower  in 
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the  premises,  and  asked  that  her  rights  therein  be  protected. 
Nothing  contained  in  the  other  answers  is  important  to  be 
stated.  The  decree  saved  to  the  widow  her  dower  and  home- 
stead in  the  premises,  and  directed  a  foreclosure  of  the  mort- 
gage for  the  amount  found  due,  and  provided  for  the  sale  of 
the  residue  of  the  mortgaged  premises,  after  the  assignment 
of  homestead,  as  provided  in  the  statute,  subject  to  the  dower 
of  the  widow  and  to  the  unmatured  portion  of  the  mortgage 
indebtedness.  This  decree  was  afterwards  executed  by  the 
master  in  chancery,  who  caused  homestead  to  be  assigned  to 
the  widow,  as  directed  in  the  decree  and  by  the  statute,  and 
then  sold  the  residue  of  the  mortgaged  property,  subject  to 
the  widow's  dower  and  the  unmatured  mortgage  indebtedness, 
as  he  was  directed  by  the  decree  to  do,  and  at  such  sale  com- 
plainant became  the  purchaser,  to  whom  was  issued  the  usual 
certificate  of  purchase. 

Numerous  errors  have  been  assigned,  but  in  the  view  taken 
of  the  case  it  will  not  be  necessary  to  notice  all  of  them.  It 
is  said  the  decree  is  erroneous  as  setting  off  homestead  and 
dower  to  the  widow,  thus  granting  affirmative  relief  to  her  on 
her  answer.  The  decree  does  not  purport  to  assign  dower  to 
the  widow.  It  only  saves  her  dower,  and  in  this  respect  there 
was  no  error.  Concerning  the  homestead,  it  is  admitted  the 
widow  was  entitled  to  a  homestead  in  the  premises,  and,  under 
the  statute,  there  could  be  no  sale  until  it  should  be  assigned 
to  her  as  the  statute  provides.  The  decree  does  not  grant 
affirmative  relief  either  as  to  dower  or  homestead.  As  has 
been  seen,  the  decree  did  not  provide  for  the  assignment  of 
dower,  and  as  to  assigning  the  homestead,  that  was  done 
for  the  benefit  of  complainant,  that  he  might  have  a  sale  of 
the  residue  of  the  premises,  and  the  decree  in  this  behalf  is 
clearly  warranted  by  the  prayer  of  the  bill  for  "such  other 
and  further  relief  in  the  premises  as  equity  may  require. " 

It  is  also  said  the  decree  is  erroneous  as  fixing  the  value 
of  the  homestead  of  the  widow  in  the  mortgaged  lands  at 
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$1000,  and  directing  the  master  in  chancery  to  pay  her  that 
amount  in  case  the  homestead  could  not  be  assigned  and  a 
sale  of  the  premises  should  thereafter  be  made.  The  statute 
fixes  the  value  of  the  homestead,  and  the  decree  simply  fol- 
lows it.  If  it  shall  be  conceded  it  was  error  to  direct  the 
master  to  pay  her  that  amount  in  case  the  homestead  could 
not  be  assigned  and  the  premises  should  have  to  be  sold,  the 
decree  in  that  respect  did  complainant  no  harm,  as  the  home- 
stead was  in  fact  assigned  under  the  statute,  and  no  money 
was  paid  to  the  widow  in  lieu  of  homestead.  It  is  not  a 
matter  of  which  complainant  will  now  be  heard  to  complain. 

The  point  is  made  that  part  of  the  decree  directing  the 
sale  of  the  property  subjedrto  the  lien  of  the  mortgage  for 
the  unmatured  notes,  was  contrary  to  law.  It  would  seem  to 
be  a  sufficient  answer  to  the  position  taken,  that  the  decree 
in  this  respect  is  most  favorable  to  complainant,  and  can 
work  no  hardship  to  him  in  any  event.  Defendants  might 
have  objected  to  the  decree  for  this  reason,  but  as  no  possible 
injury  can  come  to  complainant  on  that  account,  he  will  not 
be  permitted  to  assign  it  for  error.  As  has  been  seen,  at  the 
master's  sale  he  purchased  the  residue  of  the  property  after 
the  assignment  of  homestead  had  been  made.  In  case  the 
property  should  be  redeemed  by  any  of  defendants,  it  would 
still  be  subject  to  the  unpaid  mortgage  indebtedness,  and  in 
that  regard  it  is  most  favorable  to  complainant ;  but  if  not 
redeemed,  then  he  would  own  the  property  he  bought,  subject 
to  the  dower  of  the  widow,  and  that  is  all  he  could  get  in  any 
event.  In  either  view,  there  is  no  just  ground  for  complaint 
on  that  score. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Elisha  B.  Steere 

v. 

William  J.  Brownell. 

Filed  at  Springfield  March  30,  1885. 

1.  Aebitkation — extent  of  the  award,  as  embracing  all  matters  sub- 
mitted. An  award  of  arbitrators,  to  be  valid  and  binding,  must  embrace  and 
decide  all  matters  submitted  to  them  and  not  withdrawn  by  the  parties  from 
their  consideration. 

2.  Same — what  to  be  regarded  as  a  withdrawal  of  a  part  of  matters 
submitted.  A  promise  by  one  of  the  contesting  parties  to  a  submission  to 
arbitration,  to  pay  certain  of  the  claims  embraced  in  the  submission,  the 
promise  being  upon  such  conditions,  however,  as  to  leave  unsettled  the  very 
question  of  liability  in  respect  to  such  claims  which  was  covered  by  the  sub- 
mission, will  not  be  regarded  as  a  withdrawal  of  them  from  the  consideration 
of  the  arbitrators. 

3.  Same — of  award  prepared  by  one  of  the  attorneys  in  the  proceeding. 
The  fact  that  an  award  of  arbitrators  is  prepared  by  one  of  the  attorneys  of 
the  successful  party,  affords  no  ground  for  setting  the  award  aside,  where  it 
fully  expresses  the  findings  and  conclusions  of  the  arbitrators. 

4.  Same — effect  of  signing  the  award  at  different  times  and  places.  The 
fact  that  an  award  is  not  signed  by  all  the  arbitrators  at  the  same  time  and 
place,  affords  no  ground  for  setting  the  same  aside.  It  is  sufficient  that  it  is 
signed  by  them  after  the  close  of  their  investigation  and  deliberations,  and 
fully  expresses  the  conclusions  reached  by  them. 

5.  Same — setting  aside  of  award  on  technical  grounds.  An  award  should 
not  be  set  aside  on  merely  technical  grounds  that  in  nowise  affect  the  merits 
of  the  controversy,  especially  where  it  is  apparent  that  the  utmost  good  faith 
has  been  observed. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
—heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

On  the  1st  of  January,  1877,  Elisha  B.  Steere,  the  appel- 
lant, and  William  J.  Brownell,  the  appellee,  entered  into  a 
co-partnership  in  the  boot  and  shoe  business,  at  Bloomington, 
this  State,  under  the  firm  name  of  W.  J.  Brownell  &  Co.  The 
partnership  continued  until  on  or  about  the  31st  of  January, 
1883,  when  certain  differences  arose  between  them  in  respect 
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to  business  transactions,  some  of  which  related  to  the  partner- 
ship, and  others  did  not.  For  the  purpose  of  settling  these 
differences  and  closing  up  their  partnership  affairs  they  en- 
tered into  the  following  agreement : 

"Whereas,  it  is  the  desire  of  Elisha  B.  Steere  and  William 
J.  Brownell  to  submit  certain  matters,  hereinafter  mentioned, 
to  arbitration,  and  to  close  out  the  business  of  the  firm  of 
W.  J.  Brownell  &  Co. :  Now,  therefore,  it  is  hereby  agreed 
that  the  firm  of  W.  J.  Brownell  &  Co.,  composed  of  William 
J.  Brownell  and  Elisha  B.  Steere,  shall  be  and  is  hereby  dis- 
solved, except  for  the  adjustment  of  the  business  of  the  said 
firm,  which  shall  be  done  in  the  following  manner:  The 
store  shall  be  closed  immediately,  and  Elisha  B.  Steere,  Wil- 
liam J.  Brownell,  John  P.  McLean  and  M.  J.  Sliter  shall  take 
an  invoice  of  the  stock  of  goods  now  on  hand,  and  when 
completed,  the  invoice,  with  the  keys  of  the  store,  shall  be 
delivered  to  Peter  Whitmer,  Lyman  Ferre  and  Duncan  Funk, 
who  shall  immediately  offer  such  stock  for  sale  to  the  said 
Steere  and  Brownell,  and  shall  sell  it  to  the  one  who  shall 
offer  the  largest  per  cent  on  the  said  invoice  price ;  and  upon 
the  payment  to  such  arbitrators  of  one-half  of  such  bid,  said 
arbitrators  shall  deliver  the  stock  to  such  purchaser,  and  the 
lease  of  the  building  now  occupied  shall  be  assigned  to  the 
purchaser  of  the  stock,  and,  retaining  such  money  in  their 
hands,  the  arbitrators  shall  immediately  proceed  to  state  the 
account  between  said  Brownell  and  Steere  touching  the  mat- 
ters between  them  as  such  partners,  and  for  such  purpose 
shall  have  custody  and  control  of  all  books  and  papers  per- 
taining to  such  business. 

"And  whereas,  the  said  Brownell  claims  that  the  salary  of 
John  P.  McLean  should  be  paid  by  said  Steere :  therefore, 
the  said  arbitrators  shall  determine  and  decide  whether  such 
salary  shall  be  paid  by  Elisha  B.  Steere  or  W.  J.  Brownell 
&  Co.  Touching  all  the  matters  pertaining  to  such  partner- 
ship, the  said  William  J.  Brownell  and  Elisha  B.  Steere  hereby 
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appoint  as  arbitrators  Peter  Whitmer,  Lyman  Ferre  and  Dun- 
can Funk,  and  agree  that  they  make  a  report,  in  writing,  of 
their  finding  and  decision  touching  such  partnership,  which 
finding  and  decision  the  said  Steere  and  Brownell  hereby  agree 
to  accept  and  perform,  and  that  upon  such  finding  and  deci- 
sion a  decree  and  supplemental  decrees  may  be  entered  in 
the  circuit  court  of  McLean  county. 

"And  whereas,  there  are  certain  other  matters  outside  of 
said  partnership,  among  which  are  the  following:  First, 
Brownell  claim*  that  Steere  is  indebted  to  him  on  account  of 
one  promissory  note,  signed  by  Ira  Lackey  and  John  M.  Major, 
and  assigned  by  said  Steere ;  second,  Brownell  claims  that 
said  Steere  is  indebted  to  him  on  account  and  for  services 
rendered  as  clerk  in  the  M.  F.  Case  receivership  business; 
third,  said  Steere  claims  that  Brownell  is  indebted  to  him  for 
board;  and  fourth,  Steere  claims  said  Brownell  is  indebted 
to  him  on  account  of  certain  deals  on  the  board  of  trade  in 
Chicago, — now,  therefore,  it  is  hereby  agreed  that  each  and 
all  of  the  above  mentioned  claims,  numbered  1,  2,  3  and  4, 
shall  be  and  are  hereby  submitted  to  such  arbitrators,  which 
they  shall  consider,  and  find  the  balance  that  maybe  due 
from  the  one  to  the  other,  which  balance  they  shall  report, 
in  writing,  and  a  judgment  of  the  said  circuit  court  may  be 
entered  thereon  according  to  such  finding. 

"It  is  further  agreed  that  the  money  in  the  hands  of  said 
arbitrators  at  the  time  of  making  their  report  upon  an  adjust- 
ment of  accounts,  both  partnership  and  individual,  between 
said  Steere  and  Brownell,  shall  be  applied,  or  as  much  as  is 
necessary,  in  payment  of  such  indebtedness,  on  the  aScount 
stated.  In  the  adjustment  of  all  the  above  matters  the  said 
arbitrators  shall  be  governed  by  the  rules  of  law,  as  near  as 
they  can,  but  they  shall  not  apply  the  Statute  of  Limitations. 

"Witness  our  hands  and  seals,  this  3d  day  of  January, 
A-  D-  1S82-  W.  J.  Brownell,    [Seal.] 

E.  B.  Steere.        [Seal.]  " 
27—113  III. 
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Pursuant  to  the  above  agreement  and  submission,  the  part- 
nership goods  were  invoiced  and  sold  to  Brownell,  who  took 
possession  of  the  same,  together  with  the  books,  papers,  etc., 
belonging  to  the  firm.  The  arbitrators  proceeded  to  hear  and 
adjust  the  differences,  and  to  state  an  account  between  the 
parties,  which  was  not  concluded  until  a  considerable  time 
afterwards.  The  parties  and  their  counsel  appeared  before 
the  arbitrators,  from  time  to  time,  until  they  finished  the 
business  submitted  to  them,  as  they  understood  it,  when,  on 
the  6th  day  of  April,  1882,  they  made  and  delivered  to  the 
parties,  respectively,  the  following  award : 

"Whereas,  William  J.  Brownell  and  Elisha  B.  Steere  did, 
by  written  submission,  dated  January  31,  1882,  submit  to 
the  undersigned  certain  matters  of  difference  between  them, 
for  our  decision,  as  arbitrators ;  therefore,  pursuant  to  said 
submission,  we  find  and  decide  as  follows,  to- wit: 

We  find  that  Brownell  owes  Steere — 
On  account  of  sale  of  stock,      -  $6180.83 

On  account  of  board  bill,  •         •  912.50 

On  account  of  board  of  trade  deal,    -  350.14 


Total,  ---....  $7443.47 

We  find  that  Steere  owes  Brownell — 

On  account  of  Major  and  Lackey  note,  dated  De- 
cember 31,  1874, $1438.00 

On  account  of  Steere  note,  dated  September  18, 

1875, 325.73 

On  account  of  a  judgment  dated  June  30,  1877, 

against  Major  and  Steere,     -         -         -         •  735.20 

On  firm  account,         •-....     1286.66 


Total, $3785.59 

— Leaving  a  balance  due  Steere  of  $3657.88,  which  we  hold 
subject  to  his  order.  We  further  find,  that  pursuant  to  said 
submission  we  took  possession  of  the  stock  of  goods  therein 
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mentioned,  and  after  the  same  had  been  invoiced,  as  therein 
provided,  we  put  the  same  up  for  sale  at  auction,  between 
said  Steere  and  Brownell,  and  sold  the  same  to  Brownell  for 
one  hundred  and  four  cents  on  the  dollar,  the  whole  sale 
amounting  to  $12,361.66.  We  find  that  said  Brownell  de- 
livered money  and  collateral  security  to  us  sufficient  to  secure 
one-half  of  the  purchase,  as  therein  provided  in  the  submis- 
sion. We  find  that  John  P.  McLean's  account,  amounting 
to  $4723.54,  should  be  charged  to  Steere,  the  said  account 
having  been  made  on  account  of  salary  as  clerk.  We  further 
find  that  if  any  additional  claim  is  made  by  said  McLean  for 
services,  the  said  Steere  shall  pay  for  the  same.  In  stating 
the  foregoing  account,  we  have  charged  McLean's  account  to 
Steere,  and  after  so  charging  it,  we  find  that  Steere  owes  the 
firm  of  W.  J.  Brownell  &  Co.  $2573.33  more  than  Brownell 
does.  We  further  find  that  said  parties,  by  agreement,  with- 
drew from  our  consideration  the  account  of  Brownell  against 
Steere,  in  the  M.  F.  Case  business. 

"Witness  our  hands  and  seals,  this  6th  day  of  April,  1882. 

Peter  Whitmer,  [l.  s.] 
Lyman  Ferre,  [l.  s.] 
D.  M.  Funk.         [l.  s.]  " 

The  appellant  not  being  satisfied  with  the  award,  filed  a 
bill  in  the  McLean  circuit  court  to  impeach  it.  Among  other 
things,  it  is  charged  in  the  bill  that  the  award  "is  not  as 
broad  as  the  submission, — i.  e.,  that  it  does  not  include  or 
dispose  of  a  large  number  of  disputed  accounts  that  appear 
upon  the  books  of  the  firm  as  firm  accounts,  which  appellant 
claims  of  right  and  justice  should  be  charged  to  appellee, 
and  that  each  and  all  of  them  were  specially  submitted  to  the 
arbitrators,  and  their  attention  called  to  each  of  them,  but 
they  neglected,  failed  and  refused  to  pass  on  them,  or  either 
of  them,  and  that  among  them  were  the  following:  E.  S. 
Miller,  $50;  M.  Swan,  $5.50:  H.  B.  Cranmer,  $10;  Charles 
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Boyce,  $10;  0.  Calkins,  $5;  Thomas  Hatfield,  $114.60; 
A.H.Moore,  $288.90;  Charles  Dalton,  $274.60;  Thomas 
Coultis,  $85 ;  D.  Bailey,  $5  ;  Charles  Eager,  $25 ;  J.  E.  Pol- 
lock, $71.30."  The  award  is  also  assailed  on  other  grounds 
not  necessary  to  be  mentioned.  There  was  a  hearing  upon 
the  merits,  resulting  in  a  decree  dismissing  the  bill,  which 
was  affirmed  by  the  Appellate  Court  for  the  Third  District, 
from  whence  the  complainant  brings  the  case  to  this  court 
for  review. 

Messrs.  Fiper  &  Phillips,  and  Mr.  Hamilton  Spencer,  for 
the  appellant,  contended — 

First — That  the  award  was  prepared  and  written  out  by 
John  E.  Pollock,  appellee's  attorney. 

Second — That  it  was  not  signed  by  the  arbitrators  at  the 
same  time  or  at  the  same  place. 

Third — That  the  award  was  signed  in  the  presence  of  John 
E.  Pollock,  appellee's  attorney,  and  in  the  absence  of  and 
without  notice  to  appellant  or  his  attorney.  Those  facts 
make  the  award  void.  Underwood  v.  Railway  Co.  11  C.  B. 
442;  Lord  v.  Lord,  5  E.  &  B.  (85  E.  C.)  404;  Wright  v. 
Graham,  3  Ex.  132 ;  Wade  v.  Bowling,  4  E.  &  B.  (82  E.  C.) 
46;  Moore  v.  Ewing,  Coxe,  144;  Daniels  v.  Ripley,  10  Mich. 
237 ;  French  v.  Butler,  39  id.  79 ;  Smith  v.  Smith,  28  111.  56. 

Fourth — An  award  must  be  as  broad  as  the  submission, 
and  the  omission  of  any  matter  submitted  avoids  the  award. 
Smith  v.  Smith,  28  111.  56 ;  Alfred  v.  Railroad  Co.  92  id.  611 ; 
Shirfy  v.  Graham,  72  id.  159 ;  2  Parsons  on  Contracts,  847, 
850;  Thompson  v.  Blanchard,  2  Iowa,  44;  Sharp  v.  Wood- 
bury, 18  id.  195;  Moss  on  Arbitration,  137,  346. 

Mr.  John  E.  Pollock,  for  the  appellee : 

Every  intendment  is  made  in  favor  of  an  award.  Root  v. 
Renwick,  15  111.  461 ;  Haywood  v.  Harmon,  17  id.  477  ;  Darst 
v.  Collier,  86  id.  96 ;  Henderson  v.  Reinbock,  33  id.  299. 
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In  the  absence  of  the  proof  of  fraud,  it  will  be  presumed 
that  the  arbitrators  considered  all  the  evidence,  and  allowed 
all  items  proved.  Hadaway  v.  Kelly,  78  111.  286 ;  Hubbard  v. 
Firman,  29  id.  90. 

It  is  not  necessary  that  the  award  should  be  signed  at  the 
same  time  and  place.  Blodgett  v.  Prince,  109  Mass.  46 ;  May- 
nard  v.  Frederick,  7  Gush.  252  ;  Sperry  v.  Rucker,  4  Allen,  18. 

An  award  prepared  by  an  attorney  of  one  of  the  parties, 
and  signed  in  his  presence,  is  not  invalid. 

It  is  not  necessary  for  the  parties  to  be  present  when  the 
award  is  signed.  Roloson  v.  Carson,  8  Md.  22 ;  Saunders  v. 
Heaton,  12  Ind.  20. 

When  separate  and  distinct  matters  are  submitted,  an 
award  as  to  such  matters  will  be  upheld,  although  void  as  to 
certain  other  matters.  Muldrow  v.  Norris,  2  Cal.  74;  Rey- 
nolds v.  Reynolds,  15  Ala.  398;  Parmelee  v.  Allen,  32  Conn. 
115;  Walker  v.  Walker,  28  Ga.  140;  Carson  v.  Early  wine,  14 
Ind.  256 ;  Banks  v.  Adams,  23  Me.  259 ;  Orcutt  v.  Butler,  42 
id.  83 ;  Cromwell  v.  Owens,  6  H.  &  J.  (Md.)  10 ;  Gibson  v. 
Broodfoot,  3  Desau.  (S.  C.)  11 ;  Caton  v.  McTavish,  10  G.  &  J. 
(Md.)  192  ;  Gibson  v.  Powell,  13  Miss.  712 ;  Barrows  v.  Capon, 
11  Cush.  37;  Chase  v.  Strain,  15  N.  H.  535;  Tracy  v.  Her- 
rick,  25  id.  381. 

When  a  portion  of  the  matters  submitted  is  withdrawn  from 
the  consideration  of  the  arbitrators,  an  award  as  to  the  re- 
maining portion  is  valid.  Ballance  v.  Underhill,  3  Scam. 
453;  Watson  on  Arbitration,  115-117. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

An  examination  of  the  oral  testimony  in  connection  with 
the  submission  shows  that  the  differences  between  the  par- 
ties which  led  to  a  dissolution  of  the  partnership  and  the 
submission  of  their  disputes  to  arbitration,  related  mainly  to 
certain  partnership  claims  which  had  been  either  paid  by  or 
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were  due  to  or  from  the  firm,  or  had  been  paid  by  one  or  the 
other  of  the  parties  and  claimed  to  be  due  from  the  firm. 
For  illustration,  it  was  claimed  by  Brownell,  on  the  one  hand, 
that  a  large  amount  of  money  and  goods  which  had  been 
drawn  out  of  the  firm  by  John  P.  McLean,  for  his  services 
as  clerk,  should,  under  the  circumstances,  be  charged  up  to 
Steere,  individually.  This  the  latter  denied.  On  the  other 
hand,  there  were  certain  unpaid  accounts  on  the  partner- 
ship books,  due  the  firm  from  various  persons,  which  were 
evidently  regarded  by  both  parties  as  doubtful  or  desperate 
claims,  and  which  Steere  insisted,  under  the  circumstances, 
ought  to  be  charged  up  to  Brownell's  account.  This  claim  of 
Steere  was,  in  effect,  partly  conceded  before  the  arbitrators, 
but  not  fully,  and  hence  there  was  an  unsettled  difference 
between  the  parties  in  respect  to  them,  which  was  clearly 
covered  by  the  submission.  The  claims  here  referred  to  are 
those  against  Miller,  Swan,  and  others,  specifically  set  forth 
in  the  bill,  as  well  as  in  the  statement  which  precedes  this 
opinion.  An  examination  of  the  award  shows  that  the  arbi- 
trators made  no  disposition  whatever  of  these  claims,  thus 
leaving,  as  it  would  seem,  one  of  the  chief  objects  of  the  arbi- 
tration unattained, — namely,  the  settlement  of  all  differences 
relating  to  their  partnership  matters. 

That  these  claims  were  presented  by  Steere  to  the  arbitra- 
tors for  adjustment,  is  clearly  and  satisfactorily  shown  by  the 
evidence.  Indeed,  it  is  not  seriously  controverted,  but  the 
contention  rather  is,  that  after  they  had  been  presented,  and 
some  discussion  had  occurred  between  the  parties  in  respect 
to  them,  they  were  voluntarily  withdrawn,  upon  the  under- 
standing that  the  parties  themselves  would  settle  them.  We 
have  no  hesitancy  in  saying  this  position  is  not  sustained 
by  the  proofs.  On  the  contrary,  we  are  of  opinion  that  the 
decided  weight  of  evidence  shows  that  nothing  of  this  kind 
occurred.  The  whole  trouble  in  the  case  has  evidently  grown 
out  of  a  misapprehension  on  the  part  of  the  arbitrators  in 
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respect  to  the  scope  and  extent  of  the  submission,  and  the 
inferences  they  were  authorized  to  draw  from  the  statements 
made  by  Steere  and  Brownell  before  them,  concerning  these 
claims.  This  is  clearly  shown  by  the  testimony  of  Peter 
Whitmer,  one  of  the  arbitrators.  In  speaking  of  these  claims 
he  says :  "We  (meaning  the  arbitrators)  understood  the  arti- 
cles by  which  we  were  governed  did  not  include  the  settle- 
ment of  these  accounts,  *  *  *  and  Brownell  agreed,  in  the 
presence  of  Steere,  to  be  personally  responsible  for  a  number 
of  these  accounts,  if  they  were  not  collected."  Taking  the 
view  the  arbitrators  did  in  respect  to  their  right,  under  the 
submission,  to  consider  these  accounts,  they  would  hardly 
have  made  any  award  concerning  them,  in  any  event ;  but 
assuming  they  would  but  for  what  was  said  about  them  by 
Steere  and  Brownell,  it  is  very  clear  the  arbitrators  drew  an 
unwarranted  inference  from  the  language  used,  for,  according 
to  the  decided  weight  of  testimony,  there  was  nothing  said  by 
either  of  them  that  justified  the  conclusion  that  the  accounts 
were  withdrawn  from  the  consideration  of  the  arbitrators. 
The  facts,  as  we  understand  them  from  the  proofs,  are  simply 
these :  Steere  brought  the  claims  before  the  arbitrators,  and 
insisted  they  should  be  charged  up  to  Brownell.  The  list  was 
gone  over,  and  discussed  between  the  parties,  in  the  pres- 
ence of  the  arbitrators.  As  to  some  of  them,  Brownell  said 
he  would  pay  them  if  not  collected  from  the  parties  owing 
them,  as  soon  as  he  could  collect  of  the  firm  accounts  a 
sufficient  amount  to  enable  him  to  do  so,  out  of  his  share  of 
the  proceeds,  after  having  first  paid  the  debts  due  from  the 
firm.  As  to  others,  he  said  he  would  settle  them  in  the  same 
way  if  the  firm  was  not  liable  for  them.  By  this  we  under- 
stand him  to  have  meant,  that,  assuming  the  claims  proved 
uncollectible,  he  would  stand  the  whole  loss  if  it  was  not 
properly  chargeable  to  the  firm.  This  conditional  promise 
was,  of  course,  leaving  the  very  question  in  dispute  (namely, 
Brownell's  exclusive  liability,)  still  open  for  further  contro- 
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versy — the  very  thing  sought  to  be  avoided  by  the  arbitration. 
As  to  another  of  the  claims,  Brownell  proposed  to  settle  it 
provided  he  could  do  it  by  setting  it  off  against  a  claim  the 
one  owing  it  had  against  the  firm.  Now,  there  is  clearly 
nothing  in  all  this  that  justifies  the  conclusion  that  the  ac- 
counts in  question  were  withdrawn  from  the  consideration  of 
the  arbitrators.  To  make  the  case  much  stronger  upon  appel- 
lee's  theory  of  it,  let  us  suppose  that  when  Steere  presented 
these  accounts,  and  assigned  the  reasons  why  they  should  be 
charged  up  to  Brownell,  individually,  the  latter  had  said,  in 
response,  "I  concede  the  justness  of  what  you  say  in  respect 
to  these  claims,  and  promise  you  I  will  become  personally 
responsible  for  them,  and  settle  them  just  as  soon  as  col- 
lections will  enable  me  to  do  so,"  and  Steere  had  rejoined, 
"That  is  satisfactory," — would  this  have  authorized  the  arbi- 
trators to  take  no  account  of  the  claims  in  stating  the  account 
between  the  parties  ?  Surely  not.  The  only  effect  of  the  state- 
ment would  have  been  to  relieve  Steere  from  the  burden  of 
proving  such  facts  and  circumstances  as  would  have  shown 
that  the  accounts  in  question  should,  in  justice,  be  charged 
up  to  Brownell,  individually.  Upon  such  a  statement  of  the 
parties  it  would  clearly  have  been  the  duty  of  the  arbitrators, 
in  stating  the  account,  to  have  charged  these  claims  up  to 
Brownell,  without  further  proof.  If  this  be  true,  of  which 
there  are  no  just  grounds  to  doubt,  it  will  not  be  pretended 
the  action  of  the  arbitrators  can  be  sustained.  These  claims 
having  been  specifically  submitted,  they  should  have  been 
passed  upon  by  the  arbitrators.  If  the  evidence  was  sufficient 
to  charge  Brownell,  they  should  have  been  allowed,  other- 
wise they  should  have  been  rejected.  This  was  not  done,  as 
appears  not  only  from  the  evidence,  but  from  the  face  of  the 
award  itself.  This  was  a  serious  error,  directly  affecting  the 
validity  of  the  award. 

As  to  the  claim  that  the  arbitrators  willfully  disregarded 
the  law  in  the  discharge  of  their  duties,  we  see  nothing  in  the 
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record  to  warrant  it.  Nor  do  we  see  anything  substantial 
in  the  objection  that  the  award  was  prepared  by  one  of  the 
attorneys,  as  there  is  nothing  tending  to  show  it  did  not  fully 
express  the  findings  and  conclusions  of  the  arbitrators.  An 
award  should  not  be  set  aside  on  merely  technical  grounds, 
that  in  nowise  affect  the  merits  of  the  controversy,  especially 
where  it  is  apparent,  as  it  is  here,  the  utmost  good  faith  has 
been  observed. 

The  objection  that  the  award  was  not  signed  by  all  the 
arbitrators  at  the  same  time  and  place,  we  regard  in  the  same 
light.  It  is  sufficient  that  it  was  signed  by  them  after  their 
work  was  completed  and  their  deliberations  had  closed,  and 
that  the  writing  signed  fully  expresses  the  conclusions  reached 
by  them.  Such  was  the  case  here.  Blodgett  v.  Prince,  109 
Mass.  46 ;  Maynard  v.  Frederick,  7  Cush.  252. 

The  judgment,  however,  for  the  reasons  stated,  will  have  to 
be  reversed,  and  the  cause  remanded  to  the  Appellate  Court, 
with  directions  to  that  court  to  reverse  the  decree  of  the  cir- 
cuit court  and  remand  the  cause  for  further  proceedings  not 

inconsistent  with  this  opinion. 

Judgment  reversed. 


Clara  E.  Burnham  et  al. 

v. 

John  W.  Kidwell. 

Filed  at  Springfield  March  30,  1885. 

1.  Idiocy — deed  by  an  idiot — whether  void,  or  only  voidable.  A  deed 
made  by  a  person  before  he  is  adjudged  to  be  an  idiot,  like  the  deed  of  an 
infant,  is  not  void,  but  is  voidable  only.  v 

2.  Same — the  statute  as  to  the  conditions  to  a  valid  deed — construed. 
Section  1,  chapter  30,  of  the  Revised  Statutes  of  1874,  to  the  effect  that  every 
deed,  etc.,  not  procured  by  duress,  but  signed,  sealed,  etc.,  the  maker  being 
of  full  age,  sound  mind,  and  discovert,  shall  be  sufficient,  simply  declares 
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that  certain  things  shall  constitute  a  good  deed, — it  does  not,  by  implication, 
negative  that  a  good  deed  can  in  no  otherwise  be  made. 

3.  Same — setting  aside  deed  made  by  an  idiot — upon  terms.  Where 
land  is  bought  of  a  person  before  he  is  adjudged  an  idiot,  in  good  faith,  by 
the  purchaser,  or  money  is  loaned  to  him  in  good  faith,  and  he  secures  its 
payment  by  mortgage,  and  the  proceeds  of  the  sale  or  loan  are  expended  in 
and  about  his  care  and  support,  the  deed  or  mortgage  can  not  be  avoided 
until  the  money  so  received  by  the  idiot  is  returned,  or  offered  to  be  returned. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  John  W.  Kid- 
well,  an  idiot,  as  plaintiff,  by  J.  M.  Crigles,  his  conservator, 
against  Mary  A.  and  Clara  E.  Burnham,  and  their  tenant, 
for  one-half  of  the  premises  in  dispute.  On  a  trial  by  the 
court,  without  a  jury,  the  plaintiff  obtained  judgment  for  the 
recovery  of  the  premises,  and  the  defendants  perfected  this 
appeal. 

Mr.  Hamilton  Spencer,  and  Mr.  W.  E.  Hughes,  for  the 

appellants : 

The  statute  makes  contracts  of  an  idiot,  after  the  finding 
of  a  jury,  void ;  but  if  made  before  the  finding,  they  are  only 
voidable.  The  statute  does  not,  by  express  terms,  include 
deeds  and  conveyances  in  its  provisions,  but  deeds  and  con- 
veyances are  contracts,  after  all ;  and  outside  of  the  statute, 
the  authorities  are  overwhelming  that  the  deed  of  a  person 
of  unsound  mind,  if  made  before  inquest  found,  is  not  void, 
but  is  only  voidable.  Crouse  v.  Coleman,  19  Ind.  30 ;  Breck- 
enridge  v.  Ormsby,  1  J.  J.  Marsh.  236 ;  Summers  v.  Pumphrey, 
24  Ind.  231 ;  Kates  v.  Woodson,  2  Dana,  452 ;  A  Ills  v.  Billings, 
6  Mete.  415 ;  Hovey  v.  Hobson,  53  Maine,  451 ;  Arnold  v. 
Richmond  Iron  Works,  1  Gray,  434 ;  Ingraham  v.  Baldwin, 
9  N.  Y.  (5  Seld.)  45 ;  Cook  v.  Parker,  5  Phil.  (Pa.)  265. 

Neither  the  grantor  nor  his  conservator  can  disaffirm  the 
contract  in  any  court  without  first  refunding  the  purchase 
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money,  and  expenditures  for  taxes,  etc.  Jennings  v.  Gage, 
13  111.  610;  Tisdale  v.  Buckmore,  33  Maine,  461;  Knocke  v. 
Rucks,  34  Miss.  105;  Evans  v.  Gale,  17  N.  H.  573;  Otter  v. 
Stuart,  30  Barb.  20. 

A  party  can  not  affirm  a  contract  in  part  and  rescind  it  as 
to  the  residue.  If  he  rescinds,  he  must  do  so  in  toto, — he 
must  put  the  opposite  party  in  as  good  condition  as  he  was 
before  the  sale  was  made.  Wolf  v.  Dietzsch,  75  111.  205 ; 
Buchenau  v.  Homey,  12  id.  338. 

A  party  can  not  rescind  a  contract  of  sale  and  at  the  same 
time  retain  the  consideration  he  has  received.  He  must  put 
the  other  party  in  as  good  condition  as  before  the  sale,  by  a 
return  of  the  property  purchased.  Smith  v.  Brittenham,  98 
111.  188  ;  Hamilton  v.  Manufacturing  Co.  54  id.  370  ;  Buchenau 
v.  Homey,  12  id.  338. 

To  rescind  an  executed  contract,  there  must  be  both  mental 
weakness  and  also  imposition  or  undue  influence.  Miller  v. 
Craig,  36  111.  110. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  the  appellee : 
We  do  not  think  it  is  very  important  to  inquire  whether  the 
deed  is  void  or  voidable,  as,  in  either  instance,  we  think  both 
judgments  must  be  affirmed.  It  is  provided  by  the  statute : 
"That  livery  of  seizin  shall  in  no  case  be  necessary  for  the 
conveyance  of  real  property,  but  every  deed,  *  *  *  not 
procured  by  duress,  *  *  *  the  maker  being  of  full  age, 
sound  mind,  and  discovert,  shall  be  sufficient,  without  livery 
of  seizin."  (Bev.  Stat.  chap.  30,  sec.  1.)  So,  at  least  by 
implication,  the  General  Assembly  has  said  that  the  deed  of 
a  person  not  of  sound  mind  should  not  be  sufficient  to  convey 
real  estate. 

There  is  a  conflict  in  the  authorities  as  to  whether  the  deed 
of  an  idiot  is  void,  or  merely  voidable.  A  number  of  the 
ablest  courts  have  held  it  absolutely  void,  (VanDusen  v.  Sweet, 
51  N.  Y.  384,  Farley  v.  Parker,  6  Ore.   105,  and  Dexter  v. 
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Hall,  15  Wall.  24,)  while  others  have  held  it  only  voidable. 
Allis  v.  Billings,  6  Mete.  415;  Gibson  v.  Soper,  6  Gray,  279; 
Hovey  v.  Hobson,  53  Maine,  455 ;  Chew  v.  Bank  of  Baltimore, 
14  Md.  308. 

Mr.  Chief  Justice  Soholfield  delivered  the  opinion  of  the 
Court : 

The  question  whether  a  deed  made  by  an  idiot  or  lunatic, 
before  the  fact  has  been  found  by  a  jury  and  a  conservator 
appointed,  is  void,  or  only  voidable,  can  hardly  be  regarded 
as  open  to  argument,  in  this  State.  The  first  section  of  our 
statute  in  relation  to  idiots,  lunatics,  etc.,  provides  for  the 
impaneling  of  a  jury  to  find  whether  a  person  is  an  idiot  or 
lunatic,  and  requires  the  court  to  appoint  a  conservator,  when 
he  shall  be  so  found.  The  14th  section  of  the  same  statute 
declares  that  "every  note,  bill,  bond,  or  other  contract,  by 
any  idiot,  lunatic,  etc.,  *  *  *  made  after  the  finding  of 
the  jury,  as  provided  in  section  1  of  this  act,  shall  be  void  as 
against  the  idiot,  lunatic,  etc.,  *  *  *  and  his  estate." 
But  by  the  next  section  (section  15)  it  is  provided :  "Every 
contract  made  with  the  idiot,  lunatic,  etc.,  *  *  *  before 
such  finding,  *  *  *  may  be  avoided,  except  in  favor  of 
the  person  fraudulently  making  the  same. "  (Kev.  Stat.  1874, 
chap.  86.)  Since  a  deed  is  but  one  form  of  a  contract,  it  is 
necessarily  included  in  the  word  "contract,"  as  here  used. 
1  Chitty  on  Contracts,  (11th  Am.  ed.)  4 ;  Bishop  on  Contracts, 
sec.  14. 

Counsel  for  appellee,  however,  quote  from  section  1,  chap- 
ter 30,  of  the  Bevised  Statutes  of  1874,  to  the  effect  that 
every  deed,  etc.,  not  procured  by  duress,  but  signed,  sealed, 
etc.,  the  maker  being  of  full  age,  sound  mind,  and  discovert, 
shall  be  sufficient,  etc.,  and  insist  that  this,  by  implication, 
declares  that  one  not  of  sound  mind  can  not  convey.  This 
section  simply  declares  that  certain  things  shall  constitute  a 
good  deed.     It  does  not  negative  that  a  good  deed  can  in  no 
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otherwise  be  made.  It  places  idiots,  lunatics  and  minors  in 
the  same  class, — that  is,  excludes  each, — and  yet  nothing 
is  better  settled  by  the  adjudications  of  this  court  than  that 
the  deeds  of  infants  are  not  void,  but  voidable  only,  (Keil  v. 
Healey,  84  111.  104,  Cole  v.  Pennoyer,  14  id.  158,  and  Blank- 
enship  v.  Stout,  25  id.  132,)  and,  necessarily,  the  implication 
contended  for  is  not  warranted.  Moreover,  in  Scanlan  v. 
Cobb,  85  111.  296,  we  expressly  held  that  such  a  deed  is  void- 
able. Numerous  decisions  of  other  courts,  not  referred  to  in 
the  opinion  in  that  case,  might  be  referred  to  in  support  of 
the  doctrine,  but  it  can  not  be  necessary.  The  statute  itself 
so  declares,  and  that  is  conclusive. 

Mrs.  Carson  and  the  appellants  appear  to  have  been  pur- 
chasers in  good  faith  and  without  notice,  and  it  is  quite  clear 
that  the  original  loan,  to  the  extent  it  was  made  an  incum- 
brance on  the  idiot's  land,  was  made  for  the  benefit  of  the 
idiot,  and  that  it  was,  in  good  faith,  expended  about  his  care 
and  support. 

Although  we  have  spoken  of  this  party  as  an  idiot,  it  is 
proper  to  be  observed  he  is  not  entirely  without  mind,  nor 
is  he  universally  esteemed  an  idiot.  Some  testimony  is  ad- 
duced that  he  is  not  an  idiot  at  all,  and  all  that  can  be  fairly 
deduced  from  the  testimony,  when  all  considered  together,  is, 
that  he  is  weak-minded  to  a  degree  rendering  him  incompe- 
tent to  successfully  conduct  business. 

No  offer,  has  been  made,  either  before  or  since  bringing 
suit,  to  reimburse  to  the  parties  the  money  of  which  the  idiot 
has  thus  had  the  benefit.  He  can  not  retain  this  money  and 
still  recover  back  the  land.  Scanlan  v.  Cobb,  supra;  Eaton 
v.  Eaton,  37  N.  J.  L.  (8  Vr.)  108 ;  Lincoln  v.  Buckmaster,  33 
Vt.  659 ;  Carr  v.  Halliday,  5  Ired.  Eq.  67. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  Young  et  al. 

v. 

Sarah  A.  M.  Young  et  al. 

Filed  at  Springfield  March  30,  1885. 

1.  Eescission  op  contract — in  equity — inadequacy  of  consideration 
— natural  love  and  affection,  as  a  consideration.  A  conveyance  of  land  by 
a  father  to  his  son,  not  in  fraud  of  creditors,  may  be  sustained  on  the  ground 
of  natural  love  and  affection,  without  the  promise  or  payment  of  any  money 
or  other  valuable  consideration. 

2.  So  the  mere  fact  that  a  son  did  not  pay  or  agree  to  pay  the  value  of 
land  conveyed  to  him  by  his  father,  can  not  defeat  the  title  he  acquired  in 
that  way,  and  affords  no  ground  for  setting  the  same  aside,  in  equity. 

3.  Same — rescission  on  the  ground  of  fraudulent  representations.  To 
justify  the  rescission  of  an  executed  contract  of  sale  for  fraud  on  the  part  of 
the  grantee,  it  is  not  only  necessary  to  show  misrepresentations  of  facts  by 
clear  proof,  but  such  misrepresentations  must  be  about  matters  material  to 
the  interest  of  the  grantor.  If  relating  to  an  immaterial  thing,  or  it  is  the 
expression  of  a  mere  matter  of  opinion,  or  relates  to  a  fact  equally  open  to 
the  inquiry  of  both  parties,  a  court  of  equity  will  not  set  aside  the  conveyance 
on  the  ground  of  fraud. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county ;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

Mr.  Anthony  Thornton,  and  Messrs.  Hamlin  &  Hollo  way, 
for  the  plaintiffs  in  error : 

The  value  of  the  land  is  shown  to  be  $2600.  The  consid- 
eration expressed  in  the  last  deed  is  $100.  No  money  was 
paid,  nor  was  there  any  agreement  to  pay  any. 

When  a  deed  expresses  a  pecuniary  consideration,  and  it 
is  impeached  for  undue  influence  and  fraud,  the  relation  of 
parent  and  child  can  not  be  set  up  to  sustain  the  deed.  Kerr 
on  Fraud  and  Mistake,  191,  192;  Clarkson  v.  Hanway,  2 
P.  Wms.  203. 

The  consideration  expressed  is  so  inadequate  as  to  show 
imposition  and  oppression.     McArtie  v.  Engartt  13  111.  248. 
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Gross  inadequacy  of  consideration  is  strong  evidence  of 
fraud.  Lowther  v.  Lowther,  13  Ves.  103 ;  Underhill  v.  Har- 
wood,  10  id.  219;  1  Story's  Eq.  Jur.  sec.  240;  Judge  v.  Wil- 
kins,  19  Ala.  765. 

A  false  representation  which  influences  a  party,  and  causes 
him  to  make  a  contract,  will  avoid  it,  whether  the  party 
making  the  same  knew  its  falsity  or  not.  Lockbridge  v.  Foster, 
4  Scam.  573 ;   Whelan  v.  Whelan,  3  Cow.  537. 

Where  a  deed  is  obtained  without  any  consideration  paid, 
and  by  deceit  and  false  representations,  the  transaction  can 
find  no  sanction  in  a  court  of  justice.  White  v.  White,  89 
111.  464. 

Messrs.  Moulton,  Chaffee  &  Headen,  for  the  defendants 
in  error: 

Even  if  the  representations  were  false  and  fraudulent,  it 
must  appear  that  the  party  was  influenced  by  them,  relied 
on  them,  and  would  not  have  acted  except  by  reason  of  such 
representations.  Douglass  v.  Littler,  58  111.  342;  Tuck  v. 
Downing,  76  id.  71 ;  Fauntleroy  v.  Wilcox,  80  id.  477. 

Parol  evidence  to  defeat  a  deed  must  be  clear  and  con- 
vincing.    Wilson  v.  McDowell,  78  111.  514. 

The  presumption  is  that  all  deeds  are  made  in  good  faith 
and  without  fraud.     O'Neal  v.  Boone,  82  111.  589. 

The  party  must  rely  upon  the  representations.  If  the  means 
are  readily  open  to  him  to  ascertain  their  truth  or  falsity,  and 
he  does  not  inform  himself,  he  can  not  complain.    3  Scam.  32. 

The  declarations  of  parties  have  always  been  considered 
competent  and  important  evidence  to  explain  their  acts  and 
intentions.  Redfield  on  Wills,  (1st  ed.)  sees.  34-37,  42,  43, 
and  note  39 ;  Taylor  v.  Kelly,  31  Ala.  59 ;  Neal  v.  Potter,  40 
Pa.  St.  000 ;  Uhlich  v.  Muhlke,  61  111.  513 ;  1  Greenleaf  on 
Evidence,  sec.  108. 

The  violation  of  a  parol  promise  to  convey  or  reconvey 
land,  will  not  constitute  such  a  fraud  as  to  take  a  case  out 


432  Young  et  al.  v.  Young  et  al. 

Opinion  of  the  Court. 

of  the  Statute  of  Frauds.     Rogers  v.  Simmons,  45  111.  76; 
Perry  v.  McHenry,  13  id.  236. 

A  voluntary  conveyance  is  good  between  the  parties.  Wil- 
lemin  v.  Dunn,  93  111.  511 ;  Lowery  v.  Orr,  1  Gilm.  85. 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  John  Young,  against 
Sarah  A.  M.  Young,  and  others,  heirs  at  law  of  Samuel  Young, 
deceased,  to  vacate  and  set  aside  a  certain  deed  executed  by 
the  complainant  on  the  30th  day  of  December,  1878,  wherein 
certain  lands  in  Shelby  county,  consisting  of  one  hundred  and 
thirty  acres,  were  conveyed  to  Samuel  Young.  On  the  hear- 
ing, the  court  denied  the  relief  prayed  for  by  complainant, 
and  entered  a  decree  dismissing  the  bill,  and  plaintiffs  in 
error,  heirs  at  law  of  John  Young,  who  died  pending  the  liti- 
gation, have  sued  out  this  writ  of  error,  for  the  purpose  of 
reversing  the  decree  of  the  circuit  court. 

The  facts  out  of  which  this  litigation  arose  are  not  compli- 
cated, and  may  be  briefly  stated.  In  1873  a  difficulty  arose 
between  complainant,  John  Young,  and  his  wife,  Grilla  Young, 
and  the  latter  instituted  suit  against  her  husband  for  divorce. 
On  the  23d  day  of  December  of  that  year  the  parties  met  for 
the  purpose  of  making  a  settlement,  and  an  agreement  as  to 
a  divorce  and  alimony  was  concluded  between  the  parties, 
and  for  the  purpose  of  carrying  out  that  agreement,  John 
Young  and  his  wife  conveyed  a  farm  to  one  Joseph  Prickett, 
containing  two  hundred  acres  of  land.  Prickett  then  con- 
veyed to  Gilla  Young  seventy  acres  of  the  land,  and  at  the 
request  of  John  Young  the  remaining  one  hundred  and  thirty 
acres  was  conveyed  to  his  son,  Samuel  Young.  The  legal 
title  to  the  land  conveyed  to  Samuel  remained  in  his  name 
until  December  30,  1878,  when  Samuel  Young  conveyed  the 
land  to  John  Young,  and  John  Young,  by  general  warranty 
deed,  on  the  same  day  reconveyed  to  Samuel.    After  this  last 
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conveyance,  Samuel  held  the  title  to  the  land  until  1881,  when 
he  died  intestate,  and  it  descended  to  his  heirs,  who  were 
made  defendants  to  the  bill,  in  which,  among  other  things, 
complainant  prayed  that  they  be  decreed  to  convey  to  him. 

The  grounds  relied  upon  in  the  amended  bill  to  defeat 
the  conveyance,  are,  in  substance,  as  we  understand  them, 
inadequacy  of  consideration,  false  representations,  and  undue 
influence. 

As  respects  the  consideration  for  either  of  the  deeds  which 
were  made  to  Samuel,  it  may  be  conceded  that  Samuel  did 
not  pay  or  agree  to  pay  the  value  of  the  land ;  but  that  fact 
can  not  defeat  the  title  which  he  acquired  through  the  con- 
veyance. Samuel  did  not  pretend  to  purchase  the  lands  of 
his  father  and  pay  their  value.  His  title  rests  upon  other 
grounds.  John  Young  had  the  right  to  give  the  lands  to  his 
son,  and  where  creditors  are  not  complaining,  natural  love 
and  affection  are  a  sufficient  consideration  to  uphold  and 
sustain  the  conveyance, — and  so  far  as  the  question  of  con- 
sideration is  involved,  this  is  the  ground  upon  which  the  deeds 
from  the  father  to  the  son  must  be  sustained.  If  John  Young 
saw  proper  to  give  the  lands  to  his  son,  Samuel,  he  at  the 
time  not  being  indebted,  he  had  the  right  to  do  so,  and  it 
was  not  necessary  that  a  money  consideration  should  pass, 
in  order  to  sustain  the  conveyance. 

We  now  come  to  the  other  ground  relied  upon  to  defeat  the 
title, — false  representations  and  undue  influence.  In  Decem- 
ber, 1873,  when  the  first  deed  was  made  to  Samuel,  he  was 
uot  present,  and,  so  far  as  is  shown  by  the  evidence,  he  did 
not  then,  or  at  any  time  previous,  use  influence  of  any  kind 
to  induce  his  father  to  convey,  or  cause  to  be  conveyed,  the 
lands  to  him.  The  conveyance  thus  made  was  a  voluntary 
act  on  behalf  of  John  Young.  No  inducements  were  held 
out  or  promises  made  to  influence  him  in  the  disposition  of 
the  lands.  At  the  time  this  deed  was  executed,  Young  was 
sixty-nine  or  seventy  years  of  age,  but  his  age  had  in  no 
28—113  III. 
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manner  impaired  his  mental  faculties,  and  he  was  as  capable 
then  of  transacting  business  as  he  was  in  the  earlier  part  of 
his  life.  His  age,  therefore,  had  no  effect  upon  the  validity 
of  the  transaction.  The  same  is  true  in  regard  to  the  con- 
dition of  Young  when  he  made  the  deed  in  1878.  During 
that  fall  he  had  been  sick  for  a  time,  in  Kansas,  but  we 
find  no  evidence  in  the  record  from  which  the  conclusion 
can  be  drawn  that  he  was  incompetent  to  transact  ordinary 
business. 

But  it  is  said  that  Samuel  Young  made  to  his  father  false 
representations  to  induce  the  execution  of  the  deed,  and  that 
he  also  made  promises  which  he  never  intended  to  fuliilL 
There  was  evidence  introduced  by  complainant  that  Samuel 
said  to  his  father,  "If  you  deed  the  land  to  me,  I  will  deect 
it  back  any  time  you  want  it."     Also,  that  Samuel  told  his 
father  that  McKay  was  about  to  sue  him  for  $600  or  $700. 
The  old  man  said,   "I  don't  owe  it,   and  I  wo'nt  pay  it." 
Samuel  said  he  would  have  to  pay  it  if  sued,  and  that  the 
best  thing  the  old  man  could  do  would  be  to  convey  his  land 
to  him,  and  save  the  trouble  of  going  to  Shelbyville.     These,, 
in  substance,  are  the  representations  relied  upon  as  false  and 
fraudulent,  to  impeach  the  deed.     In  Tuck  v.  Downing,  76 
111.  71,  it  was  held:     "To  justify  a  court  of  equity  in  rescind- 
ing a  contract  of  sale,  it  is  not  only  necessary  to  establish 
the  fact  of  misrepresentation  by  clear  proof,  but  it  must  be 
about  a  material  matter,  or  one  important  to  the  interest  of 
the  party  complaining,  for  if  it  was  of  an  immaterial  thing, 
or  if  the  party  did  not  trust  to  it,  or  if  it  was  a  matter  of 
opinion  or  fact  equally  open  to  the  inquiries  of  both  parties, 
and  in  regard  to  which  neither  could  be  presumed  to  trust 
the  other,  there  is  no  reason  for  equity  to  interfere  or  grant 
relief,  on  the  ground  of  fraud."     If  Samuel  promised  to  deed 
the  land  back,  what  reliance  was  placed  upon  a  mere  naked 
verbal  agreement  of  this  character?    The  complainant  was  a 
man  of  ordinary  intelligence,  and  doubtless  placed  no  reliance 


Young  ei  at.  v.  Young  et  al.  435 

Opinion  of  the  Court. 

on  such  an  agreement, — at  least  there  is  no  evidence  tending 
to  show  that  he  relied  on  the  promise,  or  that  he  ever  expected 
it  to  be  fulfilled,  as  he  repeatedly  told  witness  after  witness, 
after  the  deed  was  made,  that  the  land  was  given  to  Samuel, 
and  it  should  be  his.  Why  make  those  declarations,  if  he 
relied  upon  a  verbal  promise  to  have  the  land  deeded  back 
to  him?  As  to  the  other  declaration  relied  upon  to  defeat 
the  deed,  it  has  no  foundation  to  stand  upon.  McKay,  who, 
it  was  alleged,  was  about  to  sue  the  complainant,  resided  less 
than  two  miles  from  Young,  and  by  going  to  him  the  truth 
in  regard  to  the  threatened  suit  might  have  been  ascertained, 
and  it  was  the  duty  of  Young  to  go  to  him  and  learn  the 
truth,  rather  than  rely  on  the  statement  of  Samuel.  It  was 
a  matter,  as  held  in  the  case  cited  supra,  equally  open  to  the 
inquiries  of  both  parties. 

But,  independent  of  these  considerations,  the  testimony  is 
clear  and  convincing  that  John  Young  had  given  the  land  to 
his  son,  and  was  not  actuated  by  any  declaration  or  state- 
ment that  Samuel  had  made  to  him  on  the  subject.  From 
1873  down  to  1882,  the  complainant,  at  various  times  and 
in  the  presence  of  a  number  of  different  persons,  declared 
that  he  intended  his  son,  Samuel,  to  have  the  land, — and 
even  after  the  death  of  Samuel  he  stated  that  the  land  be- 
longed to  his  children,  and  they  were  to  have  it.  As  early 
as  1874,  when  complainant  heard  that  Cross  and  Eenfro,  two 
sons-in-law,  had  said  they  would  "break  the  deed"  he  had 
made  to  his  son,  he  declared  that  he  intended  Samuel  to 
have  the  land,  and  if  the  first  deed  was  not  good  he  would 
make  one  that  was.  This  was  repeated  on  several  different 
occasions.  Some  ten  or  twelve  witnesses  testify  to  the  decla- 
rations of  complainant,  before  and  after  the  making  of  the 
last  deed,  that  he  had  given  the  land  to  Samuel,  and  he 
should  have  it.  These  often  repeated  declarations  show, 
plainly,  that  the  deed  was  not  procured  by  fraudulent  repre- 
sentations or  promises  of  the  grantee,  but,  on  the  other  hand^ 
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that  complainant  had  of  his  own  free  will  and  accord  con- 
veyed the  land  to  his  son,  Samuel. 

We  think  the  decree  of  the  circuit  court  is  fully  sustained 
by  the  evidence,  and  it  will  be  affirmed. 

Decree  affirmed. 


William  Beelbb 

v, 
Stephen  C.  Webb. 

Filed  at  Springfield  March  SO,  1885. 

1.  Evidence — admissions  by  one  of  several  defendants — against  whom 
to  be  received.  In  an  action  on  the  case  against  two  for  enticing  away  the 
wife  of  the  plaintiff,  the  declarations  and  conversations  of  the  defendant  with 
whom  the  wife  eloped,  during  his  absence  with  her,  before  proof  of  any  con- 
spiracy between  the  defendants,  and  his  declarations  after  his  return  and 
after  the  conspiracy  was  consummated,  were  admitted  in  evidence  on  behalf 
of  the  plaintiff,  the  court,  however,  limiting  it  in  its  effect  to  the  person  who 
made  the  declarations.  On  objection  by  his  co-defendant,  it  was  considered 
that  the  matters  proven  did  not  at  all  affect  him,  and  evidence  concerning  the 
declarations  was  certainly  admissible  against  the  one  who  made  them. 

2.  Same—  of  the  sufficiency  of  an  interrogatory  as  ground  for  exception 
that  evidence  concerning  a  particular  matter  had  been  excluded.  In  an 
action  by  a  husband  against  parties  for  enticing  his  wife  to  elope  with  one 
of  them,  counsel  for  the  defendants  asked  a  witness:  "I  will  ask  you  if  she 
(the  wife)  was  living  there  (at  her  father's)  at  the  time  they  made  a  wedding 
feast  and  W.  (the  plaintiff)  failed  to  appear:"  Held,  that  the  question  would 
not  support  an  exception  of  the  exclusion  of  evidence  to  show  preparations 
had  been  made  for  a  wedding,  and  that  the  wedding  had  been  appointed  to 
take  place  at  several  times,  and  that  the  plaintiff  disappointed  his  intended 
wife  by  failing  to  appear.  There  should  have  been  direct  inquiry  as  to  those 
facts,  in  order  to  found  an  exception  to  the  exclusion  of  a  question  concern- 
ing them. 

3.  Appeal — question  of  excessive  damages — whether  cognizable  in  the 
Supreme  Court.  Where  the  Appellate  Court  fails  to  reverse  a  judgment  in 
an  action  sounding  in  tort,  on  the  ground  that  the  damages  are  excessive,  the 
question  of  the  excessiveness  of  the  damages  can  not  be  considered  in  this 
court 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  J.  S.  Neville,  and  Mr.  J.  E.  Pollock,  for  the  appellant : 

It  was  error  to  admit  Burns'  declarations  before  a  con- 
spiracy was  proved.  Danville  Bank  v.  Waddell,  31  Gratt. 
484 ;  2  Best  on  Evidence,  sec.  508 ;  1  Greenleaf  on  Evidence, 
sec.  Ill;  1  Wharton  on  Evidence,  sees.  1200-1206. 

The  declarations  of  a  co-conspirator  can  not  be  given  in 
evidence  as  against  another,  if  made  after  the  conspiracy  was 
consummated.  Benford  v.  Sanner,  40  Pa.  St.  9 ;  Foster  v. 
Thrasher,  45  Ga.  517;  Dart  v.  Walker,  3  Daly,  136;  State  v. 
Jackson,  29  La.  Ann.  354;  Reid  v.  Louisiana  State  Lottery 
Co.  29  id.  388;  Lyons  v.  State,  36  Miss.  617;  Garrard  v. 
State,  50  id.  147 ;  Hunter  v.  Commonwealth,  7  Gratt.  641 ; 
People  v.  Moore,  45  Cal.  19. 

Evidence  was  offered  to  prove  that  preparations  for  the 
marriage  of  Webb  and  Mattie  had  been  made  several  times. 
Each  time  the  day  was  set  and  the  wedding  feast  was  made 
ready,  and  each  time  Webb  disappointed  her.  This  was 
surely  proper  in  mitigation  of  damages,  and  as  tending  to 
show  Webb's  estimation  of  his  future  wife.  Preston  v.  Bowers, 
13  Ohio  St.  1. 

The  damages  are  excessive.  That  a  verdict  may  be  set 
aside  on  this  ground,  see  Haywood  v.  Merrill,  94  111.  349 ; 
Thompson  v.  Clendening,  1  Head,  287;  Crose  v.  Butledge,  81 
111.  266. 

Messrs.  Fifer  &  Phillips,  for  the  appellee : 

In  cases  of  conspiracy,  the  declarations  and  acts  of  one  in 
pursuance  of  the  original  plan,  are  evidence  against  all.  They 
may  be  shown  before  proving  the  conspiracy.  1  Greenleaf 
on  Evidence,  sec.  Ill ;   2  Wharton  on  Evidence,  sec.  1205 ; 
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2  Best  on  Evidence,  sec.  508 ;  Railroad  Co.  v.  Collins,  QQ  111. 
212;  Philpot  v.  Taylor,  75  id.  309;  Wilson  v.  People,  94  id. 
299. 

But  Burns  made  no  declarations  which  in  any  way  affected 
Beeler.     They  related  alone  to  his  own  conduct. 

The  question  excluded  did  not  ask  as  to  the  fact  whether  a 
wedding  feast  had  been  prepared,  etc.  It  was  but  an  insinu- 
ation of  counsel. 

Whether  the  damages  found  by  the  jury  are  excessive,  can 
not  be  considered  as  a  question  of  law,  open  to  review  in  this 
court.  Mann  v.  McKiernan,  110  111.  19;  Pullman  Palace 
Car  Co.  v.  Bluhm,  109  id.  20. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  in  case,  brought  by  Stephen  C.  Webb, 
against  William  H.  Burns  and  William  Beeler,  for  enticing 
away  the  wife  of  Webb,  and  inducing  her  to  elope  with  Burns. 
Burns  was  defaulted,  and  there  was  a  plea  of  the  general 
issue  as  to  Beeler.  Upon  a  trial  had,  a  verdict  and  judgment 
were  rendered  against  the  defendants.  The  judgment  was 
affirmed  by  the  Appellate  Court  for  the  Third  District,  and 
Beeler  appeals  to  this  court. 

It  appears  that  Burns  and  Webb  were  rival  suitors  of 
Mrs.  Webb  before  her  marriage  with  Webb,  which  took  place 
on  August  31,  1882.  On  September  IT,  1882,  Burns  induced 
Mrs.  Webb  to  leave  her  husband  and  go  off  with  him.  They 
stayed  away  together  about  one  week,  going  to  Chicago  and 
other  places,  and  were  doubtless  holding  illicit  relations  dur- 
ing the  time.  After  her  return,  Webb  took  his  wife  home, 
and  has  been  living  with  her  ever  since.  The  charge  against 
Beeler,  the  father  of  Mrs.  Webb,  is,  that  he  aided,  assisted 
and  conspired  with  Burns  in  bringing  about  the  elopement. 

It  is  assigned  for  error  that  the  trial  court  improperly 
admitted  in  evidence  the  declarations  and  conversations  of 


Beeler,  v.  Webb.  439 


Opinion  of  the  Court. 


Burns  during  his  absence  with  Mrs.  Webb,  before  a  conspiracy 
was  proven,  and  also  those  made  after  his  return,  and  after 
the  conspiracy  was  consummated.  The  court,  in  admitting 
the  evidence,  limited  it  in  its  effect  to  Burns  ;  and,  besides,  the 
evidence  did  not  at  all  affect  Beeler.  We  find  no  error  in 
the  admission  of  this  testimony.  It  was  certainly  admissible 
as  against  Burns  himself. 

It  is  alleged  that  evidence  was  offered  to  prove  that  prepa- 
rations for  the  marriage  of  Webb  and  Miss  Beeler  had  been 
made  several  times, — that  each  time  the  day  was  set  and  the 
wedding  feast  was  made  ready,  and  each  time  Webb  disap- 
pointed her, — which  the  court  erroneously  excluded.  All  the 
basis  for  this  which  we  discover  in  the  record,  is  the  exclusion 
of  the  following  question  :  "I  will  ask  you  if  she  (Mrs.  Webb) 
was  living  there  (at  her  father's)  at  the  time  they  made  a 
wedding  feast  and  Webb  failed  to  appear."  The  question 
did  not  ask  for  the  fact  whether  a  wedding  feast  had,  or  not, 
been  made  and  Webb  failed  to  appear,  but  insinuated  an 
assertion  of  counsel  to  that  effect  into  an  inquiry  upon  a 
different  subject.  There  should  have  been  direct  inquiry  as 
to  that  fact,  in  order  to  found  an  exception  to  the  exclusion 
of  a  question  concerning  it. 

It  is  complained  that  the  damages  are  excessive.  They 
may  be  so  under  the  circumstances  of  this  case;  but  the 
responsibility  for  sustaining  the  judgment  against  that  objec- 
tion is  with  the  Appellate  Court.  We  can  not  review  its 
judgment  in  this  respect.  Pullman  Palace  Car  Co.  v.  Bluhm, 
109  111.  20;  Mann  v.  McKiernan,  110  id.  19. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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William  Beard 

v. 

E.  C.  Maxwell,  Admr. 

Filed  at  Springfield  March  30,  1885. 

1.  AppeaIi — reviewing  facts — and  for  what  purpose.    In  an  action  to 

recover  damages  arising  from  negligence,  this  court  is  precluded  from  inves- 
tigating controverted  questions  of  fact  from  the  evidence.  It  can  look  into 
the  evidence  only  for  the  purpose  of  enabling  it  to  pass  upon  the  propriety 
of  the  instructions  given,  refused  or  modified. 

2.  Ekeor  will  not  always  keverse — refusing  instructions.  Where 
this  court  is  able  to  see  that  substantial  justice  has  been  done,  and  that  an 
error  in  the  giving  or  refusing  of  an  instruction  could  not  have  changed  the 
result,  such  error  will  not  require  a  reversal,  especially  when  it  is  apparent 
that  the  same  result  would  follow  on  a  new  trial. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Logan 
county;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 

Mr.  A.  G.  Jones,  and  Messrs.  Blinn  &  Hoblitt,  for  the 
appellant. 

Messrs.  Beach  &  Hodnett,  and  Mr.  S.  L.  Wallace,  for 
the  appellee. 

Mr.  Justice  Mulket  delivered  the  opinion  of  the  Court : 

Some  time  in  May,  1882,  H.  G.  C.  Miller,  appellee's  intes- 
tate, entered  the  service  of  William  Beard,  the  appellant,  to 
work  as  a  hand  in  sinking  a  coal  shaft.  About  the  middle 
of  December,  following,  while  Miller  was  being  hoisted  to  the 
top  of  the  shaft,  the  machinery  used  for  that  purpose  got  out 
of  order,  whereby  his  ascent  was  suddenly  arrested.  Upon 
this  happening,  he  was  directed  by  some  of  the  operatives  at 
the  top  of  the  shaft,  to  catch  hold  of  the  bunting  or  partition 
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that  extends  up  and  down  the  shaft,  dividing  it  into  two 
compartments.  While  in  the  act  of  doing  this,  and  while 
one  of  his  feet  was  still  in  the  tub  or  bucket  in  which  he 
was  being  drawn  up,  the  machinery  suddenly  started  again, 
whereby  he  was  thrown  to  the  bottom  of  the  shaft,  a  distance 
of  some  two  hundred  and  fifty  feet  or  more,  causing  his  death. 
The  present  action  was  brought  by  appellee,  as  administrator 
of  Miller,  against  Beard,  as  master  and  proprietor  of  the  ma- 
chinery and  shaft  in  question,  to  recover  damages  on  account 
of  Miller's  death  thus  occasioned. 

The  declaration  charges  the  defendant  with  negligence  in 
providing  defective  and  unsafe  machinery,  including  an  old, 
worn-out  engine,  whereby  appellee's  intestate  lost  his  life. 
Other  acts  of  negligence  are  charged,  but  in  the  view  we  take 
of  the  case  they  do  not  require  special  notice.  The  various 
charges  of  negligence  in  the  declaration  were  formally  tra- 
versed by  the  defendant's  plea  of  not  guilty.  The  cause  was 
heard  before  the  Logan  county  circuit  court,  resulting  in  a 
judgment  in  favor  of  the  plaintiff  for  $1500,  which  was  af- 
firmed by  the  Appellate  Court  for  the  Third  District,  and  the 
present  appeal  brings  before  us  for  review  the  judgment  of 
the  latter  court. 

Although  the  record  and  abstracts  in  this  case  are  very 
voluminous,  and  the  briefs  of  counsel  take  a  somewhat  ex- 
tended range,  yet  the  case  itself,  so  far  as  this  court  is  con- 
cerned, is  confined  within  very  narrow  limits.  While  much 
of  appellant's  brief  is  occupied  with  a  discussion  of  the  facts 
and  the  force  and  effect  of  the  testimony,  yet  that  is  a  matter 
(as  we  have  too  often  had  occasion  to  say)  with  which  we 
have  no  concern,  except  so  far  as  it  may  have  a  bearing  on 
the  rulings  of  the  court  in  the  giving,  refusing  or  modification 
of  instructions.  The  only  questions  arising  upon  this  record 
which  this  court  has  any  power  or  jurisdiction  to  consider, 
are  presented  by  the  instructions  given  to  the  jury  on  behalf 
of  appellee. 
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In  considering  an  instruction,  this  court  may  look  at  the 
evidence  for  two  purposes :  First,  to  determine  whether  it 
announces  a  correct  proposition  of  law  as  applicable  to  the 
facts  in  the  case ;  and  second,  assuming  it  does  not,  the  court 
will  then  look  at  the  evidence  to  determine  whether  the  jury 
may  have  been  misled,  or  the  party  against  whom  it  was 
given  may  have  been  otherwise  prejudiced  by  it.  If,  after 
having  thus  considered  it,  this  court  is  of  opinion  that  sub- 
stantial justice  has  been  done,  and  that  the  instruction,  though 
erroneous,  could  not,  under  the  circumstances,  have  affected 
the  result,  it  will  not  reverse  for  that  reason.  The-  same  rule 
will  app]y  to  a  refused  instruction  which  should  have  been 
given.  In  such  case,  if  this  court,  upon  looking  at  the  evi- 
dence, is  able  to  say  the  giving  of  the  instruction  could  not 
have  changed  the  result,  it  will  not  reverse  for  that  reason, 
especially  if  the  conclusion  reached  is  clearly  warranted  by 
the  evidence,  and  another  trial  would  probably  result  the 
same  way. 

Numerous  objections  are  urged  by  appellant  to  the  in- 
structions given  in  this  case  on  behalf  of  appellee,  some  of 
which  we  regard  as  wholly  without  merit,  while  others  are 
not  altogether  without  foundation.  Viewing  the  instructions, 
however,  as  a  whole,  we  think  they  are  substantially  correct, 
and  considering  them  in  the  light  of  the  evidence,  we  are 
satisfied  the  slight  departures  in  some  of  them  from  technical 
accuracy  could  not  have  made  any  difference  in  the  result, 
and  therefore,  under  the  rule  stated,  afforded  no  ground  for 
a  reversal. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 

will  be  affirmed. 

Judgment  affirmed. 
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William  Hollingsworth 

v. 

0.  W.  Koon  et  ah 

Filed  at  Ottawa  March  27,  1885. 

Appeal — whether  a  freehold  involved.  On  bill  to  redeem  from  a  mort- 
gage no  freehold  is  involved,  and  a  decree  thereon  may  be  reviewed  in  the 
Appellate  Court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Iroquois  county ;  the  Hon.  Franklin  Blades,  Judge, 
presiding. 

Messrs.  Doyle,  Morris  &  Pierson,  for  the  plaintiff  in  error. 

Mr.  C.  H.  Wood,  for  the  defendants  in  error. 

Per  Curiam  :  This  was  a  bill  brought  by  William  Hollings- 
worth, against  0.  W.  Koon,  and  others,  to  redeem  from  certain 
mortgages.  The  circuit  court,  on  the  hearing,  rendered  a 
decree  fixing  the  amount  due  on  the  mortgages,  and  allowed 
a  redemption  upon  the  payment  of  the  same.  To  reverse 
this  decree,  Hollingsworth  removed  the  cause,  by  writ  of  error, 
to  the  Appellate  Court  for  the  Second  District.  That  court 
being  of  opinion  that  a  freehold  was  involved,  on  the  26th 
of  June,  1883,  entered  an  order  dismissing  the  writ  of  error. 
The  present  writ  of  error  is  brought  to  reverse  the  order  of 
the  Appellate  Court. 

It  is  clear  that,  under  the  decisions  of  this  court,  no  freehold 
is  involved  in  the  case,  and  the  Appellate  Court  consequently 
erred  in  dismissing  the  writ  of  error  to  the  circuit  court. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded,  with  directions  to  set  aside  the  order  of 
dismissal,  and  to  hear  and  dispose  of  the  cause  on  its  merits. 

Judgment  reversed. 
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Prentiss  D.  Cheney  et  al. 
v. 

Frederick  H.  Teese  et  al. 

Filed  at  Springfield  March  30,  1885. 

1.  AppeaIi — when  freehold  was  involved,  but  not  brought  in  question 
on  the  appeal — as  to  the  portion  of  a  decree  not  involving  the  freehold. 
Although  a  freehold  may  have  been  involved  in  a  litigation,  and  decree  ren- 
dered therein,  yet  when  no  objection  is  made  to  the  decree  so  far  as  it  settles 
the  freehold,  an  appeal  from  another  part  of  the  same  decree,  having  no  rela- 
tion to  the  question  of  the  freehold,  but  merely  settling  a  matter  of  account, 
will  not  lie  from  the  circuit  court  to  this  court,  but  must  be  taken  to  the 
Appellate  Court. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

This  was  a  bill  in  chancery  brought  by  Prentiss  D.  Cheney 
to  obtain  a  construction  of  a  will.  The  appeal  from  the  orig- 
inal decree  will  be  found  reported  in  108  111.  473. 

Mr.  H.  M.  Vandeveer,  for  the  appellants. 
Mr.  James  C.  Conkling,  for  the  appellees. 
Mr.  W.  M.  Pro  vine,  for  George  E.  Maxon,  receiver. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  case  of  Cheney  v.  Teese,  out  of  which  this  litigation 
grew,  was  before  us  at  the  January  term,  1884,  when  the 
decree  of  the  circuit  court  was  reversed  and  the  cause  re- 
manded. (See  Cheney  v.  Teese,  108  111.  473.)  The  record, 
as  then  presented,  involved  a  freehold.  After  the  remanding 
order  was  filed  in  the  circuit  court,  and  on  the  18th  day  of 
April,  1884,  a  final  decree  upon  the  merits  of  the  cause  was 
rendered,  in  conformity  to  the  decision  which  we  had  ren- 
dered at  our  January  term.  This  decree  settled  the  rights 
of  the  parties  as  to  the  title  to  the  lands  involved  in  the  liti- 
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gation,  and  seemed  to  be  satisfactory  to  all  the  parties  in 
interest,  as  no  exception  was  taken  to  the  decree,  nor  did  any 
of  the  parties  appeal  or  sue  out  a  writ  of  error  to  reverse  the 
decree.  The  receiver,  who  had  been  previously  appointed, 
was  by  this  decree  relieved  from  all  further  duty,  and  required 
to  report  his  doings,  as  such  receiver,  to  the  court.  In  obe- 
dience to  this  order  the  receiver  presented  a  report,  which 
purported  to  show  amounts  received  and  disbursements  made 
as  such  receiver.  Various  objections  were  interposed  to  this 
report,  and  the  court  made  an  order  referring  the  report  to  the 
master  in  chancery  to  state  an  account.  Some  of  the  objec- 
tions to  the  report  the  master  sustained,  and  others  were 
overruled.  The  result  of  the  master's  action  was  as  follows : 
The  master  charged  the  receiver — 

For  report  April  7,  1883, $1650.35 

Wheat, 1638.08 

Oats, 288.31 

Corn, 922.55 

Hay, 51.09 

Rye, 1.37 

Cash  rent,        - 499.50 

Interest, 37.74 

Total, $5088.99 

And  gave  the  receiver  credit  for — 

All  items  shown, $1094.60 

Salary, 800.00 

1894.60 


Leaving  a  balance  in  hands  of  receiver  of    -  $3194.39 

Exceptions  were  filed  to  this  report,  a  few  of  which  were 
allowed,  but  in  the  main  the  action  of  the  master  was  sus- 
tained by  the  court,  and  at  the  June  term  of  the  court  the 
following  order  was  entered : 

"Final  order  made  at  the  June  term,  on  August  15,  1884, 
upon  the  matters  arising  upon  the  reports  of  the  receiver 
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and  the  exceptions  thereto,  and  upon  the  reports  of  the  mas- 
ter, and  the  exceptions  thereto.  And  the  court  having  heard 
the  same,  finds,  from  the  evidence  so  taken  and  reported, 
that  George  E.  Maxon,  as  receiver,  has  received  the  sum  of 
$5127.97,  and  that  he  has  expended  in  and  about  the  prop- 
erty in  his  custody,  as  receiver,  the  sum  of  $844r.60,  and  that 
such  expenditure  was  necessary  and  proper ;  and  further  finds 
that  said  receiver  is  entitled  to  reasonable  compensation  for 
his  services  as  such,  and  that  the  sum  of  $1050  is  reason- 
able ;  that  said  compensation  should  be  treated  as  costs ; 
that  the  fund  in  his  hands  is  primarily  liable  for  its  payment, 
and  the  receiver  is  entitled  to  retain  his  compensation  out  of 
the  funds  in  his  hands ;  that  the  receiver  pay  to  the  com- 
plainants the  sum  of  $3233.37,  It  is  further  ordered  that 
the  costs  made  on  the  reference  to  the  master  of  the  receiver's 
report,  be  paid  in  the  following  proportion :  By  the  com- 
plainant P.  D.  Cheney,  five-fifteenths ;  by  the  complainant 
A.  M.  Cheney,  four-fifteenths;  by  the  receiver,  George  E. 
Maxon,  six-fifteenths.  It  is  further  ordered  that  the  com- 
plainants recover  of  and  from  the  defendant  Teese,  the  sum 
of  $1050,  as  costs,  being  the  amount  allowed  to  said  George 
E.  Maxon  for  his  services  as  receiver." 

This  judgment  of  the  court  was  excepted  to  by  all  the 
parties  except  the  receiver,  and  the  complainants  prayed  an 
appeal,  which  was  granted. 

It  will  be  observed  that  the  appeal  only  brings  up  for  re- 
view the  judgment  of  the  court  on  the  master's  report  in 
reference  to  the  receiver's  account.  The  court  finds  that  the 
receiver  has  in  his  hands  belonging  to  the  complainants, 
$3233.37,  which  he  is  ordered  to  pay  over  to  them.  They 
think  the  amount  the  receiver  was  required  to  pay  was  not 
enough,  and  for  the  purpose  of  reversing  the  judgment  and 
getting  more,  they  appeal.  The  judgment  appealed  from  is 
in  effect  but  a  money  judgment.  In  the  original  decree  a 
freehold  was  involved,  but  no  appeal  was  taken  from  that 
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decree,  and  it  is  not  before  the  court.  But  no  freehold  is 
involved  in  this  controversy.  The  question,  and  the  only 
question,  here  involved,  is  what  amount  of  money  the  com- 
plainants are  entitled  to  recover  from  the  receiver.  Such 
being  the  case,  it  is  plain,  under  the  statute,  that  an  appeal 
did  not  lie  directly  from  the  circuit  court  to  this  court,  but 
the  appeal  should  have  gone  to  the  Appellate  Court. 

The  appeal  will  be  dismissed. 

Appeal  dismissed. 


Roxanna  Scott  et  al. 
Rachel  A.  Harris  et  al. 

Filed  at  Springfield  March  30,  1885. 

1.  Privileged  communications  —  as  between  attorney  and  client — 
effect  of  death  of  the  latter.  Although  statements  made  by  a  party  to  his 
attorney  and  legal  adviser  are  privileged  when  offered  in  evidence  against 
the  client,  if  living,  they  are  not  privileged  after  his  death,  in  an  inquiry  to 
ascertain,  as  between  his  devisees  under  his  will  and  a  grantee  claiming  under 
his  deed  made  after  the  will,  as  to  what  he  intended  by  his  deed. 

2.  But  when  the  rights  and  interests  of  the  client,  and  those  claiming 
under  him,  and  third  persons,  come  in  conflict,  the  privilege  of  communica- 
tions to  his  attorney  is  not  removed  by  the  client's  death.  In  cases  of  testa- 
mentary disposition  the  rule  seems  to  be  otherwise. 

3.  Same— effect  of  disclosure  by  the  client  himself.  The  privilege  of 
secrecy  as  to  communications  to  an  attorney,  is  that  of  the  client  alone;  and 
if  the  latter  chooses  to  disclose  what  is  communicated  to  his  legal  adviser  in 
professional  confidence,  there  is  no  rule  of  law  to  prohibit  it. 

4.  Where  a  party,  after  communicating  to  and  advising  with  her  attorney 
as  to  certain  conveyances  of  land,  directs  him  to  inform  the  legatees  under 
her  husband's  will  that  the  deeds  to  her  from  her  husband,  made  subsequent 
to  the  execution  of  the  will,  had  only  been  made  to  enable  her  to  preserve  the 
estate,  and  that  if  anything  was  left  after  the  payment  of  the  debts  it  was  to 
be  divided  in  accordance  with  the  provisions  of  the  will,  and  the  attorney 
makes  the  communication  to  the  legatees,  such  communications  will  not  be 
privileged.  The  admissions  and  statements  of  the  attorney  under  such  cir- 
cumstances are  the  admissions  and  statements  of  the  client. 
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5.  Tettsts — whether  within  the  Statute  of  Frauds — of  express  and  im- 
plied trusts.  If  a  husband  conveys  bis  lands  to  bis  wife  upon  the  express 
trust  to  enable  her  to  better  manage  and  preserve  bis  estate,  and  to  be  applied 
by  her  in  accordance  with  the  provisions  of  his  will,  before  made,  and  she 
agrees  to  carry  out  the  trust,  the  same  will  fall  within  the  Statute  of  Frauds 
if  not  created  or  evidenced  in  writing,  and  can  not  be  enforced  if  the  defence 
of  the  statute  be  interposed. 

6.  But  where  a  trust  arises  by  implication,  construction  or  operation  of 
law  in  respect  to  land,  the  legal  title  to  which  is  obtained  by  a  wife  by  a  con- 
veyance from  her  husband  in  consequence  of  undue  influence  over  his  mind, 
and  by  false  representations,  it  is  not  within  the  Statute  of  Frauds,  though 
not  evidenced  in  writing. 

7.  Same — of  fraud  to  take  case  out  of  the  statute.  The  mere  refusal 
of  a  trustee  to  execute  an  express  trust,  or  the  denial  of  the  existence  of  the 
trust  by  him,  does  not  constitute  such  fraud  as  will  take  the  case  out  of  the 
Statute  of  Frauds. 

8.  Same — effect  of  an  admission  in  an  answer  as  showing  a  trust.  On 
a  bill  by  the  adult  heirs  and  devisees  of  a  deceased  testator,  against  the  widow 
and  infant  daughter  of  the  testator,  to  establish  that  a  conveyance  by  him  to 
the  widow,  shortly  before  his  death,  was  made  upon  an  express  trust  for  the 
benefit  of  his  devisees  and  legatees,  the  widow  answered  the  bill,  and  alleged 
that  "the  conveyances  were  made  by  the  deceased  with  the  intention  of 
changing  the  effect  of  his  will,  and  providing  for  this  defendant  and  her  in- 
fant daughter,  Laura:"  Held,  that  such  clause  in  the  answer  was  not  an 
admission  by  the  widow  that  she  took  and  held  as  trustee  by  the  conveyances, 
but  showed  an  absolute  gift  to  her  for  an  admitted  motive  or  reason. 

9.  Same — of  the  particular  case — whether  there  is  shown  an  intention 
of  a  grantor  to  create  one.  In  this  case  the  facts  and  circumstances  con- 
nected with  a  conveyance  by  a  husband,  shortly  before  his  death,  to  his  wife., 
are  stated,  and  held  not  sufficient  to  show  an  intention  on  his  part  to  create 
a  trust  in  his  wife,  but  as  showing  an  intention  to  make  a  provision  for  his 
wife  and  infant  daughter. 

10.  Amendment  of  answer  in  chancery,  pending  the  hearing — to  set  up 
the  Statute  of  Frauds.  It  is  a  matter  of  discretion  to  allow  a  defendant  in 
a  chancery  suit  to  amend  his  answer  even  after  the  evidence  has  been  heard, 
by  setting  up  the  Statute  of  Frauds,  as  against  mere  oral  declarations  and 
admissions  of  a  trust,  in  respect  to  lands.  If  the  complainant  is  not  prepared 
to  meet  the  new  issue,  and  needs  time,  he  should  present  an  affidavit  of  that 
fact,  and  ask  for  an  extension  of  the  time  for  the  hearing. 

11.  Allegations  and  proofs  should  correspond.  On  a  bill  framed  to 
have  a  trust  established  in  respect  of  lands,  to  remove  the  trustee,  and  for  an 
account,  etc.,  the  complainant  can  not  show  that  the  conveyance  to  the  alleged 
trustee  was  executed  as  a  mortgage,  to  secure  the  grantee  against  loss,  etc. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Mr.  George  S.  Willits,  and  Mr.  Alexander  S.  Bradley, 
for  the  appellants : 

The  Statute  of  Frauds  was  not  pleaded  or  attempted  to  be 
set  up  in  apt  time.     Carpenter  v.  Davis,  72  111.  17. 

The  conduct  of  the  widow  in  keeping  the  children  of  her 
husband  away  during  his  last  illness,  and  in  alienating  his 
affection  for  them,  and  her  refusal  to  converse  on  the  subject 
immediately  after  his  death,  creates  a  strong  suspicion  of 
fraud,  which,  coupled  with  proof  of  her  refusal  to  carry  out 
an  agreed  trust,  throws  the  burden  of  proof  on  her  to  show 
the  transaction  was  a  fair  one,  and  discredits  her  testimony. 

As  to  refusal  to  allow  amendments  changing  the  grounds 
of  defence,  or  setting  up  unconscionable  defences,  see  Howe 
v.  Russell,  36  Maine,  115 ;  Beach  v.  Fulton  Bank,  3  Wend. 
583. 

Upon  principle,  appellee  can  not  detail  conversations  her- 
self, and  where  we  seek  to  contradict  her,  interpose  success- 
fully the  Statute  of  Frauds,  even  if  regularly  pleaded.  Fire 
Ins.  Co.  v.  Reynolds,  36  Mich.  502 ;  1  Wharton  on  Evidence, 
584. 

The  answer  of  appellee  is  a  sufficient  admission  of  a  trust. 
Perry  on  Trusts,  sec.  82 ;    McLaurie  v.  Partlow,  53  111.  340. 

If  the  deeds  were  intended  as  a  security  to  Kachel,  against 
the  incumbrance  on  her  homestead,  the  statute  does  not 
apply.  Wright  v.  Gay,  101  111.  240  ;  Ruckman  v.  Alwood,  71 
id.  155. 

The  privilege  of  an  attorney  is  to  protect  the  living,  and 
can  not  be  invoked  when  the  question  arises  as  to  the  inten- 
tion of  a  deceased  person  in  respect  to  the  disposition  of  his 
estate.  Russell  v.  Jackson,  9  Hare,  387 ;  Blackburn  v.  Craw- 
ford, 3  Wall.  175  ;  1  Wharton  on  Evidence,  sec.  591 ;  1  Taylor 
on  Evidence,  sec.  928. 

29—113  Lll. 
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Communications  in  presence  of  both  parties  are  not  priv- 
ileged. 1  Hill,  33 ;  3  Barb.  Ch.  528 ;  30  N.  Y.  330 ;  29  Ala. 
254;  Wharton  on  Evidence,  sec.  587. 

An  open  communication  from  one  party  to  another,  through 
the  first  party's  attorney,  is  not  privileged.  Ripon  v.  Davis, 
2  Nev.  &  Man.  310. 

By  voluntarily  going  on  the  stand  and  relating  her  conver- 
sations with  Asay,  appellee  waived  the  privilege.  1  Wharton 
on  Evidence,  sec.  584. 

Mr.  Theodore  Sheldon,  and  Mr.  Eobert  Hervey,  for  the 

appellees : 

As  to  the  degree,  amount  and  character  of  evidence  to 
establish  an  express  trust,  see  Miller  v.  Stokely,  5  Ohio  St. 
194 ;  2  Beed  on  Statute  of  Frauds,  sec.  836 ;  Lantry  v.  Lantry, 
51  111.  466. 

The  communications  of  Harris  in  his  lifetime,  and  those  of 
appellee  after  his  death,  to  Asay,  their  attorney,  were  priv- 
ileged. People  v.  Barker,  56  111.  299 ;  Wood  v.  Thornly,  58 
id.  464;  Thorp  v.  Goewey,  85  id.  615  ;  Greenleaf  on  Evidence,, 
sec.  243. 

Parol  proof  of  an  express  trust  was  barred  by  the  plea  of 
the  Statute  of  Frauds.  Lantry  v.  Lantry,  51  111.  465  ;  2  Beed 
on  Statute  of  Frauds,  sees.  851,  871 ;  Adams  v.  Adams,  79* 
111.  517;    Wilson  v.  McDowell,  78  id.  518. 

Mr.  Henry  A.  Foster,  for  certain  minor  appellees. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  a  controversy  between  certain  children  and  a  grand- 
child of  the  first  wife  of  Jacob  Harris,  deceased,  on  the  one 
side,  who  are  complainants,  and  his  second  wife,  Bachel  Ann 
Harris,  one  of  the  defendants,  on  the  other.  The  complain- 
ants claim  as  devisees  under  a  will  made  by  Jacob  Harris 
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on  the  28th  day  of  September,  1876,  and  Eachel  Ann  Harris 
claims  under  deeds  delivered  to  her  on  the  1st  day  of  Sep- 
tember, 1877.  The  will  makes  Kachel  Ann  Hams  executrix, 
and  empowers  her  to  sell  and  convey  the  real  estate,  as  well 
as  the  personal  property,  for  the  payment  of  debts,  and  gives, 
after  the  payment  of  debts,  to  her  and  to  her  and  the  testator's 
infant  daughter,  Laura  M.,  jointly,  share  and  share  alike,  one- 
half  of  the  balance  of  the  estate,  and  to  the  complainants, 
in  shares,  as  therein  specified,  the  other  half  of  the  balance 
of  the  estate.  The  deeds  convey  certain  real  estate  therein 
described,  to  one  Sidwell,  and  from  him  to  Eachel  Ann  Harris, 
in  fee,  without  any  words  of  limitation  or  qualification.  Jacob 
Harris  died  on  the  11th  day  of  September,  1877, — eleven  days 
after  the  making  of  the  deeds, — and  the  will  was  duly  pro- 
bated in  apt  time. 

The  bill,  as  originally  filed,  charges,  in  substance,  that 
Kachel  Ann  acquired  an  undue  influence  over  the  mind  of 
Jacob,  and  then  alienated  his  affections  from  the  children  of 
his  first  wife ;  that  during  his  last  illness  his  mind  became 
weakened  by  disease,  and  while  it  was  thus  weakened  by  dis- 
ease, and  she  had  such  undue  influence  over  it,  she  falsely 
represented  to  him  that  his  estate  was  in  a  bad  financial  con- 
dition ;  that  she  was  trustworthy,  and  competent  to  manage 
it ;  that  it  was  necessary  for  her  to  have  the  title  to  the  real 
estate  in  order  to  handle  and  dispose  of  it  to  the  best  advan- 
tage, and  that  if  he  would  place  it  in  her  name  she  would  con- 
serve it,  and  administer  it  in  accordance  with  the  terms  and 
directions  of  the  will, — all  which  representations  are  specific- 
ally alleged  to  have  been  knowingly  false.  It  is  then  charged 
that  the  deeds  were  made  solely  in  consequence  of  these  false 
representations,  and  that  by  reason  thereof  a  trust  exists  in 
behalf  of  the  complainants  to  have  the  real  estate  held  and 
disposed  of  in  accordance  with  the  terms  of  the  will.  These 
allegations  are  all  denied  by  the  answer  of  Kachel  Ann  Harris,, 
and  she  claims  therein  that  the  conveyances  were  made  freely 
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and  voluntarily  by  Jacob  Harris,  for  the  purpose  of  investing 
her  with  the  fee  simple  title,  absolutely,  in  the  lands  therein 
described.  Eeplication  was  filed  to  the  answer,  and  evidence 
taken,  and  the  cause  was  twice  heard  in  the  circuit  court. 
On  each  hearing  the  court  decreed  that  the  bill  be  dismissed. 

Some  time  after  the  bill  was  filed,  and  before  the  first  hear- 
ing, the  complainants  filed  an  amendment  thereto,  wherein 
they  alleged  that  the  conveyances  were  made  by  Jacob  Harris 
for  the  better  management  of  the  property,  and  to  secure 
Eachel  Ann  against  loss  on  account  of  her  having  permitted 
Jacob  to  include  her  homestead,  which  was  her  separate  prop- 
erty, in  a  mortgage  with  this  property,  to  secure  a  loan,  which 
he  obtained,  of  $50,000;  and  it  is  charged  that  "such  was 
the  intent  of  said  Jacob,  and  the  understanding  and  agree- 
ment of  him  with  said  Eachel,  and  that  said  deeds  were 
obtained  upon  the  promise  of  said  Eachel  to  treat  said  con- 
veyance as  a  trust,  and  by  the  undue  influence  and  fraud  of 
said  Eachel. "  After  the  first  hearing,  the  court,  on  petition 
of  the  complainants,  ordered  the  cause  to  be  re-heard,  and 
after  that  order  was  made,  and  before  the  second  hearing, 
Eachel  Ann  Harris,  by  leave  of  the  court,  filed  an  amended 
answer,  in  these  words : 

"And  this  defendant,  further  answering  the  said  amended 
bill  of  complaint,  says  that  none  of  the  several  supposed 
declarations  or  creations  of  trust  or  confidences  in  the  said 
amended  bill  of  complaint  mentioned  as  having  been  made, 
done  or  created  by  the  defendant,  Eachel  Ann  Harris,  after 
the  death  of  said  Jacob  Harris,  are,  nor  were,  nor  was,  nor  is, 
in  any  memorandum,  or  note  thereof,  in  writing,  signed  by 
this  defendant,  or  by  said  Jacob  Harris,  or  by  any  other  per- 
son by  law  enabled  to  declare  such  trusts  according  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and 
known  as  the  Statute  of  Frauds  and  Perjuries, — and  there- 
fore this  defendant,  by  leave  of  court  first  asked  and  obtained 
for  that  purpose,  doth  interpose  the  said  Statute  of  Frauds 
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and  Perjuries  to  the  said  complainants'  amended  bill  of  com- 
plaint, and  prays  that  the  same  be  considered  by  this  honor- 
able court  as  though  it  had  been  fully  and  specially  set  forth 
by  way  of  plea  herein." 

There  is  not  sufficient  evidence  to  maintain  the  allegations 
of  undue  influence  and  of  fraudulent  misrepresentation.  The 
evidence  clearly  shows  that  the  affection  of  Jacob  Harris 
for  the  children  of  his  first  wife  was  warm,  and  that  it  con- 
tinued until  the  very  last — with  a  single  exception.  His  son 
Henry  W.  gave  him  some  trouble  by  his  conduct,  which  caused 
him  to  be  dissatisfied  with  him.  That  he  was  justly  thus 
dissatisfied,  seems  probable,  but  it  does  not  appear  to  have 
produced  permanent  ill-will,  and  there  is  no  evidence  what- 
ever showing  a  perverted  judgment  with  regard  to  his  chil- 
dren, and  a  willful  purpose  to  do  any  of  them  injustice.  There 
is  not  a  particle  of  proof  that  Eachel  Ann  Harris  ever  in- 
fluenced Jacob  Harris  in  a  single  business  transaction,  and 
caused  him  to  execute  her  will  rather  than  his  own.  There  is 
no  evidence  that  she  ever  solicited  him  to  make  these  deeds, 
nor  that  he  was  in  anywise  dominated  by  her  will.  There  is 
some  evidence  that  she  and  some  of  the  children  of  the  first 
wife  were  not  at  all  times  on  the  most  friendly  terms  of  inti- 
macy, and  one  or  two  of  the  daughters  testify  to  declarations 
of  his  tending  to  show  that  he  preferred  that  she  should  not 
know  of  his  friendly  attentions  to  them — at  most  but  the  man- 
ifestation of  a  very  natural  desire  to  avoid  cause  of  domestic 
altercation,  where  such  altercation  could  lead  to  no  beneficial 
result.  There  is  no  evidence  that  Eachel  Ann  ever  misrepre- 
sented any  fact  to  Jacob  Harris. 

But,  beyond  the  allegations  of  undue  influence  and  fraudu- 
lent misrepresentation,  we  have  seen  that  the  bill,  as  amended, 
charges  that  the  deeds  were  executed  upon  an  express  trust, 
and  if  this  charge  is  sustained  by  sufficient  legal  proof,  ad- 
missible under  the  pleadings,  the  decree  below  will  have  to 
be  reversed. 
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The  only  witness  whose  evidence  goes  to  the  extent  of 
proving  that  the  deeds  were  executed  upon  an  express  trust, 
is  E.  G.  Asay,  an  attorney  at  law.  He  testifies  to  certain 
declarations  made  by  Jacob  Harris  in  his  lifetime,  and  also 
to  certain  admissions  made  by  Kachel  Ann  Harris  to  him 
since  the  death  of  Jacob  Harris.  Different  objections  exist 
against  the  reception  in  evidence  of  these  declarations  and 
admissions,  and  they  will  be  considered  separately. 

Mr.  Asay  was  the  attorney  at  law  and  legal  adviser  of  Jacob 
Harris  in  his  lifetime,  and  all  that  was  said  to  him  by  Harris 
in  regard  to  the  execution  of  the  deeds,  and  his  intention  in 
that  respect,  was  said  to  him  in  that  capacity.  Mr.  Asay, 
himself,  objected  to  testifying  to  these  declarations,  and  the 
counsel  for  Eachel  Ann  Harris  also  objected  thereto,  upon 
the  ground  that  they  were  privileged  communications.  The 
chancellor  admitted  the  evidence,  subject  to  the  objections. 
If  Harris  were  himself  alive,  interposing  the  objection,  counsel 
for  complainants  concede  the  evidence  would  be  inadmissible, 
but  they  contend  that  inasmuch  as  he  is  dead,  and  the  inquiry 
is  simply  to  ascertain,  as  between  the  legatees  under  his  will 
and  the  grantee  claiming  under  his  deeds,  what  he  intended 
by  his  deeds,  the  rule  for  excluding  the  evidence  does  not 
apply.  This  position  has  support  in  Russell  v.  Jackson,  9 
Hare,  387,  and  Blackburn  v.  Crawford,  3  Wall.  175,  although 
where  the  rights  and  interests  of  clients,  and  those  claiming 
under  them,  and  third  persons,  come  in  conflict,  the  privilege 
is  not  removed  by  the  client's  death.  In  cases  of  testament- 
ary disposition,  the  rule  seems  to  be  otherwise.  (1  Wharton 
on  Evidence,  sec.  591.)  But  we  can  not  say  the  court  erred 
in  not  holding  a  trust  proved,  even  admitting  those  declara- 
tions. Asay  was  not  present  when  the  deeds  were  executed. 
They  were  executed  on  the  advice  of  others,  of  which  he  knew 
nothing  until  afterwards.  The  scrivener  and  one  other  wit- 
ness are  positive  no  trust  was  intended  to  be  created  ;  and  the 
declarations  of  Harris,  testified  to  by  Asay,  most  strongly 
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tending  to  show  the  deeds  were  executed  in  trust,  were  made 
in  the  intervals  between  excruciating  pains,  the  same  night 
of  his  death,  which  occurred  only  a  few  hours  afterwards, 
and  when  they  were  made,  Asay  says,  he  was  totally  unfit  to 
transact  business.  Moreover,  Asay  testifies  after  the  lapse 
of  years,  and  after  considerable  suffering  as  an  invalid,  and 
he  shows,  by  irreconcilable  statements,  that  his  memory  is 
impaired  to  some  extent,  and  that  it  would  therefore  be  dan- 
gerous to  rely  wholly  upon  it  in  a  matter  of  so  much  import- 
ance. No  censure  is  meant  to  be  reflected  upon  him,  for  his 
infirmity  is  a  misfortune  for  which  he  is  not  responsible. 

As  to  the  admissions  made  by  Eachel  Ann  to  Asay,  after 
the  death  of  Jacob,  it  is  reasonably  clear  that  when  they  were 
made  the  relation  of  attorney  and  client  existed  between  her 
and  Asay,  and  if  that  were  the  only  material  question  affect- 
ing those  declarations,  nothing  more  need  be  said  in  that 
regard.  But  the  privilege  of  secrecy  is  that  of  the  client, 
alone.  If  the  client  chooses  to  disclose  what  is  communi- 
cated to  the  lawyer  in  professional  confidence,  no  rule  of  law 
prohibits  it.  It  is  in  evidence  that  several  of  the  legatees 
under  the  will,  on  speaking  to  Eachel  Ann  in  regard  to  the 
condition  of  the  estate,  were  referred  by  her  to  Asay  for  in- 
formation. They  testify  to  the  fact,  and  she  admits  it.  Asay 
testifies  that  she  directed  him  to  inform  the  legatees  under 
the  will  that  the  deeds  had  only  been  made  to  enable  her  to 
preserve  the  estate,  and  that  if  anything  was  left  after  the 
payment  of  the  debts,  it  was  to  be  divided  in  accordance  with 
the  provisions  of  the  will,  and  that  he  made  this  communica- 
tion to  certain  of  the  legatees.  It  is  too  apparent  to  need 
comment,  that  such  a  communication  is  not  privileged.  It 
is  made  for  the  express  purpose  of  being  made  public.  The 
admissions  and  statements  of  the  attorney  under  such  cir- 
cumstances are  the  admissions  and  statements  of  the  client. 
But  the  9th  section  of  our  statute  in  relation  to  "Frauds  and 
Perjuries,"  (Kev.  Stat.  1874,  chap.  59,  p.  541,)  provides  that 
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"all  declarations  or  creations  of  trusts  or  confidences,  of  any 
lands,  tenements  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is  by  law 
enabled  to  declare  such  trust,  or  by  his  last  will,  in  writing, 
or  else  they  shall  be  utterly  void  and  of  no  effect :  Provided, 
that  resulting  trust  or  trusts  created  by  construction,  impli- 
cation or  operation  of  law,  need  not  be  in  writing,  and  the 
same  may  be  proved  by  parol."  Under  the  bill  as  originally 
framed, — that  is,  seeking  to  establish  a  trust  by  construction, 
implication  or  operation  of  law,  in  consequence  of  the  undue 
influence  of  Eachel  Ann  over  the  mind  of  Jacob,  and  of  her 
fraudulent  and  false  representations, — it  would  have  been  no 
defence  to  have  alleged  that  the  trust  was  not  created  by  some 
instrument  in  writing.  But,  it  has  been  seen,  the  bill,  as 
amended,  alleged  an  express  trust,  and  to  this  allegation  the 
defence  that  the  declaration  of  trust  is  not  in  writing,  as  re- 
quired by  the  statute,  is  applicable.  In  her  amended  answer, 
it  has  been  shown,  Eachel  Ann  pleads  this  statute,  and  relies 
upon  it  as  a  defence  to  any  declaration  of  trust  claimed  to 
have  been  proved  by  her  admissions  made  since  the  death  of 
Jacob.  The  language  of  the  answer  is  not  entirely  free  from 
obscurity,  but  taken  in  connection  with  the  amendment  to 
the  bill,  to  which,  alone,  it  professes  to  relate,  it  is  quite  clear 
that  it  means  that  she  interposes  the  defence  of  the  statute 
as  against  the  proof  of  a  declaration  of  a  trust  contained  in 
the  verbal  declarations  made  by  her  since  the  death  of  Jacob. 
Of  course,  if  a  trust  was  created  here  at  all,  it  was  created  by 
Jacob  in  his  lifetime,  when  the  deeds  were  executed,  since 
there  is  no  pretence  that  Eachel  Ann  has,  since  then,  by  any 
act  of  hers,  impressed  a  trust  upon  property  that  was  before 
free  of  a  trust.  But  the  amended  bill  charges  that  a  trust 
was  created  by  Jacob,  and  accepted  by  Eachel  Ann  in  accept- 
ing the  deeds,  and  proof  that  she  did  so  accept  the  deeds  is 
sought  to  be  established  by  oral  declarations  or  admissions 
made  by  her,  since  the  death  of  Jacob,  that  such  was  the 
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fact,  and  it  is  to  these  oral  declarations  or  admissions  made 
by  her  (which  are  but  the  evidences  of  a  declaration  of  a 
trust,  and  not  the  formal  declaration  of  a  trust,)  that  we 
understand  the  answer  to  refer.  Indeed,  there  is  nothing 
else  to  which  it  can  refer,  and,  reading  the  answer  in  this 
sense  it  is  specific  enough,  and  the  proof  all  being  oral,  is 
insufficient  to  establish  the  trust. 

Counsel  interpose,  however,  several  objections  to  this  con- 
clusion, which  demand  a  brief  notice. 

First — They  contend  that  the  court  erred  in  allowing  this 
amended  answer  to  be  filed  after  the  proofs  were  all  in.  The 
most  that  can  be  said  is,  this  was  within  the  discretion  of  the 
court.  If  counsel  were  taken  by  surprise  by  the  amendment, 
and  were  not  prepared  to  meet  the  issue,  and  needed  time, 
they  should  have  presented  an  affidavit  to  that  effect,  when, 
doubtless,  the  court  would  have  given  any  reasonable  exten- 
sion desired.  (Kev.  Stat.  1874,  chap.  22,  sec.  37,  p.  202.) 
The  defence  being  expressly  authorized  by  statute,  can  not  be 
said  to  be  inequitable,  and  it  should  not  be  excluded  by  mere 
technical  advantages  by  reason  of  the  time  of  pleading  it. 
Cases  might  possibly  arise  where,  in  consequence  of  peculiar 
circumstances,  it  would  be  inequitable  and  unjust  to  allow  it 
to  be  pleaded  at  so  late  a  day  in  the  progress  of  the  case,  but 
this  is  not  such  a  case.  It  is  manifest  the  position  of  the 
complainants  could  not  have  been  a  whit  better  than  it  is, 
had  this  defence  been  pleaded  immediately  upon  the  filing  of 
the  bill.  The  court,  very  clearly,  did  not  abuse  its  discretion 
in  permitting  the  amendment  to  be  filed. 

Second — It  is  contended,  however,  that  even  if  it  be  con- 
ceded that  the  Statute  of  Frauds  is  properly  pleaded,  the 
denying  of  the  trust  by  Eachel  Ann,  in  connection  with  the 
evidence  tending  to  prove  an  intention  to  create  a  trust,  takes 
the  case  out  of  the  statute.  But,  in  our  opinion,  the  evidence 
is  insufficient  to  show  the  intention  to  create  a  trust.  The 
mere  value  of  the  property,  at  the  time,  we  do  not  think  was 
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sufficient  to  raise  a  presumption  that  Jacob  could  not  reason- 
ably be  supposed  to  have  been  willing  that  his  first  wife's 
children  should  be  deprived  of  all  interest  in  it.  They  were 
all  of  mature  age,  and  had  families  of  their  own,  and  none 
of  them  were  in  a  helpless  or  dependent  condition.  Eachel 
Ann  had  only  a  homestead  as  her  separate  property,  of  no 
great  value,  and  this  was  included  in  the  $50,000  mortgage. 
The  fair  conclusion,  from  the  evidence,  is,  that  from  1874 
until  the  death  of  Jacob  Harris,  his  property,  which  consisted 
of  real  estate,  depreciated  in  value.  When  the  deeds  were 
made,  the  out-look,  unless  to  the  over-sanguine,  was  unprom- 
ising. He  had  two  pieces  of  property,  (one  piece  known  as  the 
Washington  avenue  property,  and  the  other  piece  known  as 
the  State  street  property,)  both  mortgaged, — that  on  Wash- 
ington avenue  so  heavily  that  the  mortgagees,  shortly  after 
Jacob's  death,  obtained  the  title,  on  foreclosure.  The  State 
street  property  and  the  wife's  homestead  were  mortgaged  for 
the  $50,000.  There  was  then  due  unpaid  interest  on  that 
mortgage  to  the  amount  of  $2000,  and  unpaid  taxes  on  the 
property  to  the  amount  of  $1800.  Besides  this,  Jacob  owed 
debts  that  were  unsecured,  to  the  amount  of  some  $4000,  a 
portion  of  which  had  gone  to  judgment.  He  had  been  much 
worried  about  this  indebtedness,  and  not  without  reason,  for 
he  had  only  $200  in  money  on  hand,  and  he  had  vainly  tried 
to  raise  an  amount  to  meet  it,  by  mortgage  on  the  property, 
and  if  it  passed  into  judgments  which  he  could  not  satisfy, 
the  equity  of  redemption  in  the  State  street  property  might 
be  extinguished  by  them.  His  and  Eachel  Ann's  daughter, 
Laura  M.,  was  then  only  nine  years  of  age,  and  she  was 
wholly  unprovided  for.  The  average  of  the  witnesses  does 
not  fix  the  value  of  the  State  street  property  above  $60,000. 
That  it  has  since  appreciated  much  beyond  that  amount,  is 
unimportant.  The  case  must  be  considered  as  it  evidently 
appeared  to  the  mind  of  Jacob  when  the  deeds  were  made. 
There  is  evidence  of  expressions  by  him  fixing  the  value  of 
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the  property  at  a  very  high  figure;  but  these,  as  we  under- 
stand the  evidence,  were  made  more  in  a  spirit  of  hopeful 
reliance  upon  the  future,  than  upon  any  estimate  based  upon 
an  ability  to  effect  present  sales.  He  was  not  then  in  his 
last  sickness,  and  had  not,  unavailingly,  attempted  to  raise 
upon  it  the  additional  sum  needed  to  satisfy  his  unsecured 
indebtedness.  The  provision  for  his  wife  arid  child,  to  be  left 
after  extinguishing  all  indebtedness,  could  not,  at  best,  on 
the  1st  day  of  September,  1877,  have  looked  to  him  as  very 
large,  and  he  must  have  realized  that  unpropitious  events 
might  entirely  destroy  it.  Moreover,  as  we  have  before  ob- 
served, the  witness  who  was  in  a  position  best  to  know  what 
was  intended  by  the  execution  of  the  deeds, — the  scrivener, — 
is  positive  that  no  trust  was  intended  to  be  created.  He  was 
the  business  agent  of  Jacob,  and  was  consulted  by  him  as  to 
the  effect  of  the  deeds.  His  character  is  not  discredited,  and 
he  stands  uncontradicted.  The  mere  refusal  of  a  trustee  to 
execute  an  express  trust,  or  the  denial  of  the  existence  of  the 
trust  by  the  trustee,  does  not  constitute  such  fraud  as  takes 
a  case  out  of  the  statute.  Perry  v.  McHenry,  13  111.  236 ; 
Lantry  v.  Lantry,  51  id.  458. 

Third — In  the  answer  of  Eachel  Ann  it  is  alleged  that 
"the  conveyances  were  made  by  Jacob  with  the  intention  of 
changing  the  effect  of  his  will,  and  providing  for  this  defend- 
ant and  her  infant  daughter,  Laura,"  and  counsel  insist  this 
is  a  sufficient  admission  by  Eachel  Ann  that  she  took  and 
holds  as  trustee, — on  the  authority  of  Perry  on  Trusts,  sec.  82. 
But  this  is  no  admission  that  a  trust  was  created.  (Bryan  v. 
TToidand,  98  111.  625.)  The  motives  for  making  a  conveyance 
are,  quite  evidently,  a  very  different  thing  from  the  convey- 
ance itself.  It  is  entirely  consistent  with  the  motives  here 
declared,  that  the  provision  for  the  mother  and  daughter 
should  be  by  means  of  the  ownership  of  the  mother.  After 
his  death,  the  duty  of  the  nurture  and  support  of  the  infant 
would  devolve  on  the  mother,  and  during  infancy,  and  so 
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long  as  the  infant  should  remain  with  the  mother,  she  would 
be,  literally,  provided  for,  by  investing  the  mother  with  the 
title  to  property  necessary  to  enable  her  to  support  and  edu- 
cate her.  A  provision,  in  one  sense,  is  made  for  a  child  when 
the  parent,  its  natural,  legal  guardian  for  nurture,  is  supplied 
with  the  means  of  support  and  education,  although  the  use 
of  those  means  is  left  to  the  discretion  of  the  parent.  It  may 
not  be  entirely  adequate,  but  still  is  a  provision.  In  this 
admission  there  is  no  recognition  of  anything  other  than  ap- 
pears upon  the  face  of  the  deed  in  respect  of  the  ownership 
of  the  property.  The  property  is  simply  given  to  Eachel  Ann 
for  an  admitted  motive  or  reason.  The  gift  is  absolute.  No 
promise  is  exacted,  and  no  duties  are  imposed,  as  a  condition 
of  its  acceptance. 

Fourth — Again,  it  is  contended  the  evidence  proves  that  the 
deeds  were  executed  as  a  mortgage,  to  indemnify  Eachel  Ann 
against  loss  on  account  of  having  included  her  homestead 
in  the  $50,000  mortgage,  and  that  parol  evidence  is  admis- 
sible to  establish  this  fact.  This  admits  of  two  answers: 
First,  the  bill  is  not  a  bill  to  foreclose,  or  to  redeem  from  a 
mortgage,  but  a  bill  to  establish  a  trust,  to  remove  the  trustee, 
and  for  an  account,  etc. ;  and  second,  the  evidence  fails  to 
prove  with  satisfactory  fullness  and  certainty  that  such  was 
the  intention  of  the  parties. 

On  the  whole,  we  see  no  cause  to  disturb  the  decree  below, 
and  it  is  therefore  affirmed. 

Decree  affirmed. 
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Margaret  A.  McMahill 

v. 

Estate  of  William  McMahill. 

Filed  at  Ottawa  March  24,  1885. 

1.  Widow's  awaed— of  the  conditions  on  which  it  rests — and  rights 
of  widow  concerning  it.  The  widow's  award  given  by  section  74,  chapter  3, 
of  the  Kevised  Statutes,  does  not  depend  upon  her  having  a  family.  She  is 
entitled  to  more,  however,  if  she  has  a  family,  and  the  amount  is  graduated 
according  to  the  size  of  the  family;  but  the  award,  whatever  may  be  its 
amount,  belongs  to  the  widow  as  her  sole  and  exclusive  property,  and  this 
being  so,  she  may  release  her  award  by  accepting  another  provision  in  lieu 
of  the  same. 

2.  Same — how  affected  by  an  ante-nuptial  agreement  providing  for  an 
allowance  in  lieu  thereof.  Two  persons,  just  before  their  marriage,  entered 
into  an  ante-nuptial  agreement  that  neither  one  should  have  any  interest  in 
the  property  of  the  other,  except  that  the  wife,  and  her  two  children  by  a 
former  marriage,  were  to  be  supported,  the  contract  providing,  however,  that 
if  the  wife  should  survive  the  husband  she  should  be  entitled  to  $1000  from 
his  estate,  in  lieu  of  dower,  homestead,  widow's  award,  and  share  in  his  estate 
of  every  kind  and  nature,  and  nothing  more.  After  the  husband's  death  she 
accepted  the  $1000:  Held,  that  she  was  not  entitled  to  any  set-off  of  a 
widow's  award. 

3.  Same — former  decision  distinguished.  In  Phelps  v.  Phelps,  72  111. 
545,  it  was  held  that  a  widow's  award  in  her  husband's  estate  could  not  be 
barred  by  an  ante-nuptial  contract.  This  was  based  upon  the  ground  of  his 
legal  liability  to  support  his  wife  and  children;  but  the  reason  of  the  rule  in 
that  case  fails  when  the  husband  dies  leaving  no  child  having  any  legal  claim 
on  him  for  support,  and  these  cases  are  in  that  regard  to  be  distinguished. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Warren 
county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Porter  &  Porter,  for  the  appellant : 
The  law  providing  for  a  widow's  award  is  an  "exemption" 
law,  and  should  be  liberally  construed.     Const.  1870,  art.  4, 
sec.  32;  Race  v.  Oldridge,  90  111.  250;  Recht  v.  Kelly,  82  id. 
147 ;  Phelps  v.  Phelps,  72  id.  545. 
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Taking  this  case  as  it  appears  from  the  record,  we  main- 
tain that  the  law  cast  this  property  on  the  widow  for  the 
benefit  of  herself  and  her  family,  and  that  any  attempt  to 
waive  it  by  an  executory  contract  is  contrary  to  public  policy, 
and  therefore  inoperative,  and  should  not  be  enforced.  Recht 
v.  Kelly,  82  111.  149. 

We  think  we  may  arrive  at  the  same  conclusion  in  either 
of  two  different  ways :  First,  by  considering  her  as  left  the 
head  of  his  family ;  or,  second,  considering  her  as  left  the 
head  of  her  own  family.  On  the  first  point  we  say,  that  by 
taking  her  children  into  his  family,  according  to  the  terms 
of  the  contract  they  stood  in  the  relation  of  children  to  him, 
and  he,  thus  standing  in  loco  parentis,  became  subject  to  the 
same  duties  towards  them  as  towards  his  own  children,  so 
long  as  they  remained  in  his  family.  2  Kent's  Com.  192; 
Keeve  on  Domestic  Eelations,  416,  note. 

On  the  principles  laid  down  in  Strawn  v.  Strawn,  53  111. 
263,  the  children  certainly  come  within  the  meaning  of  the 
word  "family."  In  that  case  the  court  held  that  the  word 
"family"  included  "a  young  woman  raised  in  the  family,"  a 
"housekeeper,"  a  "cook,"  a  "man-servant, "  and  a  "man  who 
acted  as  superintendent  of  a  farm."  As  to  what  constitutes 
a  family,  see  Thompson  on  Homesteads,  sees.  44,  45  ;  Race  v. 
Oldridge,  90  111.  250. 

Brenner  v.  Gauch,  85  111.  368,  is  a  case  where  an  ante- 
nuptial agreement  was  set  up  as  a  bar  to  the  widow's  award. 
There  is  no  statement  showing  that  the  widow  was  left  the 
head  of  any  family  whatever.  The  inference  fairly  is  that 
she  was  not,  and  there  is  nothing  settled  in  the  case  except 
merely  that  the  execution  of  the  contract  did  not  affect  her 
right  to  the  "award"  until  the  consideration  was  received. 
It  might  as  well  be  claimed  that  this  latter  case  overruled 
Phelps  v.  Phelps  or  Recht  v.  Kelly,  as  that  it  settled  this  case, 
or  affected  it  in  any  manner.     The  matter  is  fully  discussed 
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in  Thompson  on  Homesteads  and  Exemptions,  chap.  2,  sec. 
53,  et  sea. 

That  courts  have  always  held  that  exemption  laws  should 
be  liberally  construed,  is  also  plain,  but  we  append  a  few 
authorities  on  that  point :  Leavitt  v.  Metcalf,  2  Ver.  342 ; 
Dow  v.  Smith,  7  id.  465 ;  Hall  v.  Sutherland,  14  Barb.  459 ; 
Allen  v.  Cook,  26  id.  379. 

Messrs.  Stuart  &  Stuart,  and  Mr.  E.  J.  Grier,  for  the 
appellees : 

The  part  of  said  award  allowing  the  widow  $100  for  family 
pictures,  jewels,  etc.,  is  expressly  forbidden  by  the  statutes 
of  this  State.  For  these  reasons  this  widow's  award  would 
have  to  be  set  aside,  as  the  court  has  no  power  to  modify  it. 
Marshall  v.  Rose,  86  111.  374. 

The  appellant  in  this  case  is  not  entitled  to  any  award  on 
account  of  the  ante-nuptial  agreement  entered  into  between 
her  and  the  said  William  McMahill,  deceased,  in  which  it  is 
elearly  set  forth  that  if  appellant  survives  the  said  William 
McMahill,  "she  shall  be  entitled  to  $1000  in  cash  from  the 
estate  of  the  said  William  McMahill,  in  lieu  of  dower,  home- 
stead, widow's  award,  and  share  in  his  estate  of  whatever 
kind  or  nature,  and  no  more." 

Ante-nuptial  agreements  in  regard  to  property  rights  have 
received  the  repeated  sanction  of  the  courts  of  this  State. 
Phelps  v.  Phelps,  72  111.  545 ;  Jordan  v.  Clark,  81  id.  465 ; 
McGee  v.  McGee,  91  id.  548. 

Ante-nuptial  agreements  are  to  be  construed  liberally  for 
the  purposes  which  they  are  intended  to  accomplish.  Phelps 
V.  Phelps,  72  111.  546. 

Not  only  has  this  ante-nuptial  agreement  been  decreed  by 
the  courts  to  be  valid  and  binding  on  appellant,  but  she  has 
accepted  the  $1000,  with  interest,  and  thereby  she  is  effect- 
ually estopped.  Brenner  v.  Gauch,  85  111.  368 ;  Cowdry  v. 
Hitchcock,  103  id.  262. 
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A  step-father,  by  the  laws  of  this  State,  is  under  no  legal 
obligation  to  support  his  wife's  children  by  a  former  marriage, 
even  while  he  and  they  are  both  living.  Bond  v.  Lockwood, 
33  111.  212;  Altridge  v.  Billings,  57  id.  489. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court' 
for  the  Second  District,  affirming  a  judgment  of  disallowance 
of  a  "widow's  award,"  rendered  by  the  circuit  court.     The 
facts  in  the  case  were  agreed  upon  by  the  parties,  and  are  as 
follows : 

Margaret  A.  McMahill,  the  appellant,  on  October  7,  1879, 
being  a  widow,  named  Margaret  Kelly,  entered  into  an  agree- 
ment in  writing  with  William  McMahill,  he  being  a  widower, 
at  which  time  they  each  had  both  real  and  personal  property, 
and  each  had  children  by  former  marriage,  his  being  all  of 
age,  not  residing  with  him ;  her  two  children,  both  minors, 
were  residing  with  her,  aged,  respectively,  twelve  and  fourteen 
years.     The  agreement  was  as  follows : 

>"This  indenture,  made  and  entered  into  by  and  between 
Eev.  William  McMahill,  of  one  part,  and  Margaret  Kelly,  of 
the  other  part,  both  of  the  county  of  Warren,  in  the  State 
of  Illinois  :  Witnesseth,  that  in  consideration  of  a  marriage 
about  to  be  entered  into  by  and  between  the  said  parties,  it 
is  agreed  that  neither  party  shall,  by  reason  of  said  marriage, 
have  any  right,  title  or  interest  in  the  property  of  the  other 
during  their  joint  lives,  nor  afterwards,  except  that  the  said 
Margaret  shall  live  with  the  said  William  with  her  two  chil- 
dren, and  be  supported  by  him.  William  is  to  instruct  said 
children  while  they  stay  with  him,  as  a  father,  and  not  charge 
them  anything,  nor  shall  there  be  any  charge  for  the  labor  of 
said  children.  In  case  the  said  Margaret  survives  the  said 
William,  she  shall  be  entitled  to  $1000  in  cash  from  the 
estate  of  the  said  William  McMahill,  in  lieu  of  dower,  home- 
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stead,  widow's  award,  and  share  in  his  estate  of  whatever 
kind  or  nature,  and  no  more. 

"Witness  our  hands  and  seals,  this  7th  day  of  October, 
A.  D.  1879.  William  McMahill,    [Seal.] 

Margaret  A.  Kelly.  [Seal.]  " 

The  parties  were  married  on  the  7th  day  of  October,  1879, 
after  the  making  of  said  contract.  They  lived  together,  and 
the  wife's  two  children  with  them,  till  June,  1881,  when 
William  McMahill  died,  leaving  her,  his  widow,  and  eight 
children,  his  heirs,  by  his  former  marriage,  all  of  age,  and 
residing  away  from  his  home.  There  was  no  child  born  of 
the  marriage  between  appellant  and  the  deceased.  Both  her 
children  by  her  former  marriage  lived  with  them  from  the 
time  of  their  said  marriage,  and  had  been  kept  by  him  accord- 
ing to  the  contract,  and  resided  with  them  at  the  time  of  his 
death.  The  appraisers  of  the  estate  estimated  the  value  of 
the  specific  articles  of  personal  property  allowed  by  the  statute 
to  the  widow,  and  known  as  the  widow's  award,  at  $1279.50. 
The  county  court  disallowed  the  widow's  award,  and  the  order 
of  disallowance  was  affirmed  by  the  circuit  and  Appellate 
courts.  After  the  decease  of  William  McMahill,  appellant 
accepted  from  his  heirs  the  $1000  named  in  the  written  con- 
tract. The  only  question  presented  by  the  record  is,  whether 
the  widow  was  barred  of  her  widow's  award  in  the  estate  by 
reason  of  her  ante-nuptial  agreement. 

This  same  contract  was  before  this  court  in  the  case  of 
McMahill  v.  McMahill,  105  111.  596,  on  the  question  whether 
it  was  a  bar  of  the  homestead  right,  and  it  was  held  not  to 
be,  for  the  reason  that  the  homestead  right  could  only  be 
extinguished  in  the  mode  provided  by  the  statute,  and  that 
an  ante-nuptial  agreement  was  not  such  a  mode. 

In  Phelps  v.  Phelps,  72  111.  545,  where  the  decedent  left  a 
widow,  and  a  minor  child  of  his  own,  it  was  held  that  an  ante- 
nuptial agreement  would  not  bar  the  widow's  award,  because 
30—113  III. 
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the  latter  was  a  statutory  provision  charging  the  husband's 
estate  with  the  support  of  his  widow  and  his  children  resid- 
ing with  her,  for  the  period  of  one  year  after  his  death,  (one 
item  thereof  being,  "provisions  for  herself  and  family  for  one 
year, ")  and  one  of  which  the  husband  could  not  deprive  his 
wife  and  children  no  more  than  he  could  release  himself  of 
his  obligation  to  support  them  while  living.  It  was  the  legal 
obligation  for  the  support  of  his  own  children,  which  he  could 
not  defeat.  But  in  the  present  case  there  are  no  children 
of  the  decedent  left  with  the  widow.  The  two  children  are 
those  of  another, — of  the  widow  and  another  husband.  They 
are  strangers,  as  regards  maintenance,  to  the  decedent,  upon 
whom  the  law  imposed  no  obligation  for  their  support.  As 
was  said  by  this  court  in  Brush  v.  Blanchard,  18  111.  47: 
"The  husband  is  not,  from  the  fact  of  marriage  with  the 
mother  of  minor  children,  bound  to  support  them.  As  to 
him,  so  far  as  any  obligation  arising  out  of  the  marriage  is 
concerned,  they  are  strangers.  He  is  not  entitled  to  their 
custody  or  labor,  nor  is  he  bound  to  provide  for  them. "  All 
of  obligation  there  was  upon  the  decedent  for  the  support  of 
these  children  was  a  contract  obligation,  and  that  terminated 
with  his  life.  After  his  death,  whatever  of  charge  there  may 
be  supposed  to  be  upon  his  estate  for  the  support  of  any 
minor  children,  we  regard  as  limited  to  his  own  children, 
where  there  was  the  legal  obligation  of  support,  and  as  not 
extending  to  the  children  of  another. 

Much  stress  is  laid  upon  the  use  of  the  word  "family, "  in 
the  provision  as  to  the  widow's  award,  and  urging  that  it  is 
the  widow  and  family  to  whom  the  award  is  given,  and  that 
it  matters  not  whether  the  family  be  that  of  the  decedent  or 
of  the  widow.  So  far  as  there  may  be  deemed  any  obligation 
of  support,  we  think  it  confined  to  the  decedent's  own  family. 
These  children,  though  in  his  family,  were  not  a  part  of  his 
family  proper, — they  were  there  under  and  in  pursuance  of  a 
contract  that  the  decedent  should  support  them  there  while 
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he  lived.  The  legal  obligation  for  their  support  was  upon 
their  mother,  and  there  was  where  such  obligation  rested  after 
decedent's  death. 

The  public  policy  is  dwelt  upon  of  the  maintaining  of  such 
a  provision  for  the  support  of  minor  children  in  their  help- 
lessness. Anything  of  public  policy  in  this  respect  we  think 
is  satisfied  by  making  the  burden  for  support  to  follow  legal 
obligation  in  that  regard,  without  requiring  that  the  property 
of  a  decedent  shall  be  diverted  from  his  creditors  and  his  own 
children,  and  go  for  the  support  of  another  person's  children. 
Section  74,  chapter  3,  of  the  statute,  allowing  said  award  to 
the  widow,  says  it  shall  be  "her  sole  and  exclusive  property 
forever, "  and  it  applies  to  any  widow.  She  need  not  have 
any  family  to  get  the  award,  but  she  is  to  receive  more  if 
she  has  a  family,  and  the  amount  is  graduated  according  to 
the  size  of  the  family ;  but  the  award,  whatever  may  be  the 
amount,  belongs  to  the  widow  as  her  sole  and  exclusive 
property. 

We  regard  the  widow's  award,  here,  as  exclusively  her  own 
property,  as  for  the  benefit  of  herself,  and  to  aid  her  in  the 
support  of  her  own  children,  of  whom  she  is  the  natural  sup- 
porter, and  that  it  was  within  her  competency  to  release  the 
award,  as  she  did,  by  her  ante-nuptial  agreement ;  that  such 
release  would  not  be  in  interference  with  any  supposed  legal 
obligation  or  burden  which  the  statute  imposes  upon  the  hus- 
band or  his  property  for  the  support  of  his  minor  children, 
or  with  any  imagined  public  policy.  Besides,  after  the  right 
to  the  widow's  award  in  this  case  had  accrued,  and  the  spe- 
cific articles  thereof  had  been  designated  and  appraised,  ap- 
pellant accepted  the  $1000  which  the  ante-nuptial  agreement 
expressly  declared  should  be  in  lieu  of  dower,  homestead, 
widow's  award,  and  share  in  decedent's  estate  of  whatever 
kind  or  nature.  At  that  time  the  award  was  the  sole  and 
exclusive  property  of  the  widow,  declared  by  the  statute  so 
to  be.     She  had  the  full  power  of  sale  and  disposition  of  it, 
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and  we  are  of  opinion  her  acceptance  of  the  $1000  should  be 
viewed  as  having  the  same  effect  as  if  she  had  then  made  a 
sale  of  the  articles  embraced  in  the  award,  and  received  the 
purchase  money  therefor.  See  Weaver  v.  Weaver,  109  111.  225. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott,  dissenting: 

When  a  case  between  these  same  parties  was  before  this 
court  at  a  former  term,  it  was  held  the  ante-nuptial  agreement 
between  the  decedent  and  his  surviving  widow  did  not  bar  or 
cut  off  her  right  of  homestead  in  the  premises  on  which  she 
and  her  husband  resided  after  their  marriage.  That  was  all 
the  question  that  was  then  decided  by  the  court.  (McMahill 
v.  McMahill,  105  111.  596.)  The  question  now  presented  is, 
whether  the  ante-nuptial  contract  bars  the  widow's  award. 
I  am  of  opinion  it  does  not.  It  has  been  frequently  held  by 
this  court  the  widow's  award  is  for  the  benefit  of  the  widow 
and  the  family,  and  that  the  policy  of  the  law  forbids  the 
parties  releasing  the  same  by  ante-nuptial  agreement.  Phelps 
v.  Phelps,  72  111.  545,  McGee  v.  McGee,  91  id.  548,  and  other 
cases. 

It  appears  from  the  stipulation  in  the  record,  that  in  the 
former  suit  commenced  by  the  heirs  of  the  decedent  for  par- 
tition of  the  land  of  which  he  died  seized,  the  decree  denied 
the  widow's  right  to  homestead  and  dower  in  the  lands,  by 
reason  of  the  ante-nuptial  agreement ;  that  the  heirs  brought 
into  court  the  $1000  mentioned  in  that  contract,  and  tendered 
the  same  to  the  widow,  and  that  after  the  circuit  court  decided 
she  was  barred  of  dower  by  the  provisions  of  the  agreement, 
but  not  of  homestead,  she  accepted  the  $1000  so  tendered, 
and  receipted  to  the  clerk  of  the  court  for  the  same.  It  is 
now  insisted  the  acceptance  of  the  $1000  as  tendered  in  the 
former  suit,  bars  the  widow's  award,  as  well  as  her  dower  in 
the  lands  of  her  deceased  husband.     It  is  conceded  if  there 
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had  been  children  by  the  marriage  of  the  parties,  that  under 
the  decision  of  this  court  in  Phelps  v.  Phelps,  the  ante-nuptial 
agreement  would  have  constituted  no  bar  to  the  widow's  award. 
The  objection  in  this  case  runs  on  the  ground  the  widow  had 
no  family  residing  with  her  at  the  time  of  her  husband's 
death,  whom  he  was  under  any  obligation  to  support.  That, 
it  is  thought,  is  a  misapprehension  of  the  facts  of  the  case. 
It  is  true  that  all  of  decedent's  children  by  his  former  mar- 
riage were  of  age,  and  none  of  them  resided  with  him  at  the 
time  of  his  death,  and  it  is  also  true  he  had  no  children  by 
his  marriage  with  claimant  in  this  case ;  but  it  appears  the 
widow  had  two  children  by  a  former  marriage  residing  with 
her,  and  constituting  a  part  of  her  husband's  family  at  the 
time  of  his  death, — one  twelve  and  the  other  fourteen  years 
of  age.  Under  the  decision  of  this  court  in  Race  v.  Oldridge, 
90  111.  250,  these  children  constituted  a  part  of  the  family  of 
decedent.     Strawn  v.  Strawn,  53  111.  263. 

But  it  is  said  he  was  under  no  obligation  to  support  these 
minor  children  of  his  wife  by  her  former  marriage,  although 
they  did  in  fact  constitute  a  part  of  his  family,  and  hence,  it 
is  said,  the  case  is  not  within  the  principle  of  Phelps  v.  Phelps, 
and  other  cases  in  this  court.  That  is  not  true,  either  in  law 
or  fact.  It  is  recited  in  the  ante-nuptial  agreement:  "That 
neither  party  shall,  by  reason  of  said  marriage,  have  any 
right,  title  or  interest  in  the  property  of  the  other  during  their 
joint  lives,  nor  afterwards,  except  that  the  said  Margaret  shall 
live  with  the  said  William  with  her  two  children,  and  be  sup- 
ported by  him.  William  is  to  instruct  said  children  while 
they  stay  with  him,  as  a  father,  and  not  charge  them  any- 
thing, nor  shall  there  be  any  charge  for  the  labor  of  said 
children. "  This  is  an  absolute  undertaking  on  the  part  of  the 
decedent  to  make  the  children  of  claimant  residing  with  them, 
members  of  his  family.  He  assumed  to  them  the  relation  of 
a  father,  and  in  consideration  no  charge  was  to  be  made  for 
their  labor  he  obligated  himself  to  give  them  support  and 
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instruction  without  charge.  What  more  could  he  do  to  make 
them  members  of  his  family  as  they  would  have  been  had 
they  been  his  own  children  ?  By  the  ante-nuptial  agreement 
he  assumed  the  same  relation  to  them  the  law  imposed  upon 
him  in  regard  to  his  own  children  residing  with  him.  These 
children  had  arrived  at  the  ages,  respectively,  of  twelve  and 
fourteen  years, — an  age  when  they  might  be  expected  to  ren- 
der services  in  the  family,  of  which  decedent  had  the  benefit, 
of  very  considerable  value ;  and  especially  would  that  be  true 
if  he  had  lived  until  they  had  become  of  age.  In  that  event 
it  would  have  been  a  favorable  contract  for  him.  But  whether 
the  services  were  of  -much  or  little  value,  such  services  were 
a  sufficient  consideration  for  the  undertaking  of  decedent  to 
make  them  members  of  his  family,  and  entitle  them  to  the 
same  support  and  instruction  that  his  own  children  would  be 
at  his  hands.  The  claimant  here  surrendered  to  her  husband 
all  benefits  of  the  labor  of  her  minor  children,  in  considera- 
tion they  should  be  made  members  of  his  family,  and  receive 
from  him  support  and  instruction  such  as  a  father  would  give 
his  own  children,  and  now  that  he  had  the  benefit  of  that 
contract  during  his  lifetime,  it  is  but  just  his  estate  should 
bear  the  burden  of  it.  The  other  heirs  have  no  just  ground 
for  complaint.  It  was  a  contract  the  decedent  could  lawfully 
make,  and  one  the  policy  of  the  law  favors.  Assuming,  then, 
as  ought  to  be  done,  the  minor  children  of  claimant  were 
members  of  decedent's  family,  and  still  resided  with  her,  she 
is  clearly  entitled  to  the  widow's  award,  precisely  in  the  same 
way  as  she  would  have  been  had  there  been  minor  children  of 
herself  and  late  husband.  No  just  distinction  can  be  taken. 
The  judgment,  in  my  opinion,  ought  to  be  reversed. 
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Daniel  W.  Barb 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  30,  1885. 

1.  Criminal  iiAW — assault  with  intent  to  commit  rape — of  the  proof 
necessary  to  convict.  Before  one  can  be  convicted  of  an  assault  with  intent 
to  commit  a  rape,  it  must  appear,  from  the  evidence,  that  he  made  an  unlaw- 
ful assault  upon  the  prosecutrix,  with  intent  feloniously  and  forcibly  to  ravish 
and  carnally  know  her  against  her  will. 

2.  An  instruction  which  may  be  held  to  imply  that  the  jury  may  find  the 
defendant  guilty  of  an  assault  with  intent  to  commit  a  rape  upon  a  woman 
if  he  simply  made  an  unlawful  assault  without  such  criminal  intent,  is  posi- 
tively bad,  such  not  being  the  law. 

3.  Same — of  an  instruction  on  the  subject — as  omitting  an  essential 
element,  and  assuming  a  material  fact.  On  the  trial  of  one  for  an  assault 
with  intent  to  commit  a  rape,  the  court  instructed  the  jury  as  follows:  "The 
jury  are  instructed,  that  if  you  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  made  the  assault  as  charged  in  the  indictment, 
then,  even  though  you  believe,  from  the  evidence,  defendant  afterwards  held 
Mrs.  B.,  *  *  *  and  they  talked  about  S.,  then  such  subsequent  talk  could 
not  justify  or  excuse  the  prior  assault:"  Held,  that  the  instruction  was  erro- 
neous. If  the  words,  "made  the  assault,"  be  referred  to  the  words  in  the 
indictment  that  he  made  an  "unlawful  assault,"  and  nothing  more,  it  was 
bad,  as  omitting  the  criminal  intent;  and  if  they  refer  to  an  assault  with  in- 
tent to  ravish,  as  charged,  it  is  still  more  erroneous,  in  assuming  there  was  a 
prior  assault  made. 

4.  Same — of  matters  connected  with  an  offer  of  defendant  to  compro- 
mise. On  the  trial  of  one  for  an  assault  with  intent  to  commit  a  rape,  it  is 
proper  for  the  prosecution  to  prove  that  the  accused  sent  a  party  to  the  father 
of  the  prosecutrix,  who  was  a  married  woman,  to  ascertain  if  the  case  could 
be  compromised;  but  it  is  not  proper  to  prove  that  the  father  said,  in  reply, 
that  he  had  two  farms,  and  that  he  would  spend  them  both  before  he  would 
compromise  the  case. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  George  W.  Herd  man,  Judge,  presiding. 

Mr.  H.  W.  Masters,  for  the  plaintiff  in  error. 
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Mr.  George  Hunt,  Attorney  General,  and  Mr.  T.  N.  Mehan, 
State's  Attorney,  for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  indicted  at  the  August  term,  1883,  of 
the  Mason  county  circuit  court,  for  an  unlawful  assault  upon 
Hester  A.  Bohlfmg,  with  intent  to  commit  a  rape  upon  her 
person.  There  seem  to  have  been  two  trials  of  the  case  in 
the  circuit  court.  On  the  first  trial  the  jury  failed  to  agree 
upon  a  verdict,  and  were  discharged ;  but  on  the  second  trial, 
which  was  had  at  the  February  term,  1884,  of  the  Mason 
county  circuit  court,  the  accused  was  found  guilty,  and  sen- 
tenced to  the  penitentiary  for  a  period  of  three  years.  As  it 
does  not  appear  any  supersedeas  was  granted  in  the  cause,  it 
would  seem  the  accused  is  now,  and  has  been  since  his  con- 
viction, in  the  penitentiary,  under  the  judgment  of  the  court. 

No  evidence,  other  than  that  introduced  by  the  People, 
was  submitted  to  the  jury  on  the  trial  of  the  cause.  Defend- 
ant did  not  testify  in  his  own  behalf,  nor  did  he  offer  any 
testimony  whatever.  Before  the  accused  could  be  rightfully 
convicted,  it  should  appear,  from  the  evidence,  he  made  an 
unlawful  assault  upon  the  prosecuting  witness,  with  intent, 
feloniously  and  forcibly,  to  ravish  and  carnally  know  her 
against  her  will.  Taking  the  account  given  of  the  affair  by 
the  prosecuting  witness  as  the  one  to  be  most  relied  on,  no 
very  severe  assault  was  made  upon  her  by  the  accused.  At 
the  time  the  assault  was  made,  it  appears  her  husband  was 
somewhere  on  the  farm,  and  was  at  home  during  the  day 
after  it  occurred,  and  although  she  and  her  husband  slept  at 
home  the  night  after  the  assault,  alone,  with  no  one  in  the 
house  except  their  little  child,  she  never  mentioned  to  him 
the  fact  the  accused  had  assaulted  her.  The  People  gave 
in  evidence  the  admissions  of  defendant  made  to  John  Otto, 
from  which  it  appears  that  after  the  accused  stopped  at  her 
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house  on  that  day,  he  and  the  prosecutrix  talked  about  some 
matters  relating  to  the  possession  of  the  farm  she  and  her 
husband  occupied,  in  which  it  seems  a  man  by  the  name  of 
Spilker  was  interested,  and  that  he  told  her  in  the  same  con- 
versation, in  substance,  if  she  would  submit  to  his  desires 
he  would  pay  her  for  it.  The  conversation  which  the  pro- 
secuting witness  herself  says  he  had  with  her  during  the 
time  the  accused  had  hold  of  her,  tends  much  more  to  show 
he  intended  to  persuade  her  to  submit  to  his  guilty  embrace 
rather  than  to  carnally  know  her  forcibly  and  against  her 
will,  which  is  necessary  to  constitute  the  offence  with  which 
he  is  charged.  The  intent,  however,  with  which  the  unlawful 
assault  is  made  in  such  cases  is  usually  a  question  of  fact  for 
the  jury  to  find,  and  with  which  the  court  seldom  interferes. 

But  there  are  two  reasons  why  it  is  thought  the  present 
judgment  should  be  reversed : 

First — It  was  improper  for  the  court  to  permit  the  witness 
Lane  to  testify  as  to  the  conversation  he  had  with  John  B. 
Tenny  concerning  the  effort  made  to  "compromise  the  case." 
It  was  proper  to  prove,  as  was  done,  the  accused  sent  Tenny 
to  Lane  to  ascertain  if  the  case  could  be  compromised,  but 
what  Lane  said  about  having  two  farms,  and  that  he  would 
spend  them  both  before  he  would  "compromise  the  case," 
was  not  proper  evidence,  and  may  have  been  prejudicial  to 
the  accused. 

Second — It  was  error  in  the  court  to  give  for  the  People 
the  thirteenth  instruction,  which  is  as  follows : 

"The  jury  are  instructed,  that  if  you  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  made 
the  assault  as  charged  in  the  indictment,  then,  even  though 
you  believe,  from  the  evidence,  defendant  afterwards  held 
Mrs.  Bohlfing,  *  *  *  and  they  talked  about  Spilker,  then 
such  subsequent  talk  could  not  justify  or  excuse  the  prior 
assault." 
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It  will  be  observed  the  indictment  charges  the  accused 
made  an  "unlawful  assault"  upon  the  prosecuting  witness, 
and  then  it  is  added :  "With  intent  *  *  *  feloniously  and 
forcibly  to  ravish  and  carnally  know"  her  "against  her  will." 
If  the  words  used  in  the  instruction,  "made  the  assault, "  shall 
be  referred  to  the  averment  in  the  indictment  the  accused 
made  an  "unlawful  assault"  upon  the  prosecutrix,  and  nothing 
more,  then  the  charge  of  the  court  was  positively  bad,  for  it 
would  seem  to  imply  the  jury  might  find  defendant  guilty  if 
he  simply  made  an  "unlawful  assault"  upon  her,  without  the 
criminal  intent  to  commit  a  rape  upon  her  person,  which  is 
not  the  law.  But  if  the  words,  "as  charged  in  the  indictment, " 
shall  be  understood  to  enlarge  the  meaning  so  that  the  jury 
should  be  required  to  believe  the  accused  "made  the  assault 
with  intent  *  *  *  feloniously  and  forcibly  to  ravish  and 
carnally  know"  the  prosecutrix  "against  her  will,"  then  the 
instruction  is  still  more  vicious,  for  it  will  be  seen  it  assumes, 
by  the  phraseology  employed,  that  "a  prior  assault"  had  been 
made  upon  her, — that  is,  "a  prior  assault"  with  the  intent 
to  commit  a  rape  upon  her  person.  This  was  clearly  error. 
Certainly,  if  the  words,  "made  the  assault,"  as  used  in  the 
beginning  of  the  instruction,  mean  an  "unlawful  assault" 
with  that  criminal  intent  necessary  to  constitute  the  crime 
with  which  the  accused  is  charged,  then  the  words  "prior 
assault,"  as  used  in  the  sequel  of  the  same  instruction,  must 
mean  the  same  thing.  It  was  not  within  the  rightful  province 
of  the  court  to  assume  as  a  fact,  and  so  declare  to  the  jury, 
a  "prior  assault"  was  made,  nor  with  what  intent  it  had  been 
committed.  The  law  has  made  it  the  duty  of  the  jury  to  find 
such  facts  from  the  evidence,  and  it  was  error  for  the  court 
to  assume  to  interfere  with  the  discharge  of  that  duty. 

It  is  fit  to  remark  the  jury  must  have  been  very  much  con- 
fused by  the  unusual  number  of  instructions  that  were  given 
on  behalf  of  the  People,  and  also  on  behalf  of  defendant. 
The  facts  in  the  case  are  not  numerous,  and  as  to  most  of 
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them  no  controversy  is  made.  The  law  applicable  to  the  case 
is-  simple,  and  well  understood  even  by  persons  not  claiming 
to  be  educated  in  the  law,  and  yet  the  court  was  asked  to  and 
did  give  sixteen  instructions  for  the  People  and  twenty-six  for 
defendant.  It  is  quite  obvious  the  practice  of  giving  so  many, 
instructions  tends  rather  to  defeat  than  aid  the  administra- 
tion of  either  the  criminal  or  civil  law. 

The  judgment  of  the  circuit  court  will  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Henry  Gardt  et  al. 
v. 
George  W.  Brown  et  al. 

Filed  at  Ottawa  March  24,  1885. 

1.  Construction  of  contract — two  instruments  construed  together. 
Where  two  written  instruments  are  executed  as  the  evidence  of  one  transac- 
tion, they  will  be  read  and  construed  together  as  one  instrument,  in  arriving 
at  the  intention  of  the  parties. 

2.  Same — in  the  case  of  a  deed  and  lease — as  to  the  use  of  the  leased 
premises  in  connection  with  the  premises  conveyed.  The  owner  of  a  hotel 
sold  a  strip  of  land  in  the  rear  of  the  hotel,  on  which  to  erect  a  building  for 
a  dram-shop,  and  at  the  same  time  leased  to  the  purchaser  two  rooms  in  the 
basement  of  the  hotel  for  five  years,  to  be  used  for  billiard  rooms  in  connec- 
tion with  the  saloon.  The  deed  for  the  strip  of  ground  contained  a  clause 
that  the  grantee  should  have  the  right  to  use  the  south  wall  of  the  hotel 
building  to  join  the  roof  of  the  building  he  might  erect,  and  should  also 
have  the  privilege  to  cut  a  door  through  from  such  building  into  the  base- 
ment rooms  of  the  hotel.  It  was  held,  that  the  clause  in  the  deed  and  the 
written  agreement  for  the  lease  should  be  construed  together,  and  when  so 
construed  gave  the  grantee  no  right  to  maintain  the  door  from  his  saloon 
into  the  basement  of  the  hotel  after  the  expiration  of  his  lease  of  the  base- 
ment rooms. 

3.  Same — parol  evidence  in  explanation  of  a  contract  in  writing.  In 
some  cases  parol  evidence  is  admissible  to  show  the  purposes  and  circum- 
stances under  which  a  written  contract  was  entered  into  by  the  parties,  but 
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never  to  vary,  alter  or  contradict  its  terms.  The  parties  are  not  allowed  to 
testify  to  their  intention  and  understanding  of  a  written  agreement,  but  it 
must  speak  for  itself. 

4.  Chanoeey  practice  —  dismissal  of  bill  on  dissolving  injunction 
There  is  no  error  in  dismissing  a  bill  in  chancery  on  the  hearing  of  a  motion 
to  dissolve  an  injunction  granted  thereon,  where  the  bill,  on  its  face,  shows 
no  right  to  equitable  relief. 

5.  Same — election  to  treat  an  order  as  a  dismissal  of  bill.  An  order  of 
a  court  in  a  suit  for  an  injunction,  etc.,  was,  that  the  temporary  injunction 
be  dissolved;  and  further,  that  if  the  complainant  desired  to  take  an  appeal, 
the  bill  be  dismissed:  Held,  that  by  appealing  from  the  order,  the  com- 
plainant elected  to  have  his  bill  dismissed,  and  could  not  urge  the  dismissal 
as  error. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
George  W.  Pleasants,  Judge,  presiding. 

Messrs.  McKenzie  &  Calkins,  for  the  appellants. 

Messrs.  Willoughby  &  Dougherty,  for  the  appellees. 

Mr.  Justice  Walker*  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  that  G.  Henderson  and  P.  Hol- 
strom,  prior  to  July  20,  1878,  had  leased  two  rooms  in  the 
basement  of  Brown's  hotel,  in  Galesburg,  in  this  State,  in 
which  they  kept  a  dram-shop  and  billiard  saloon.  Their  lease 
was  about  expiring,  when  it  was  agreed  the  owners  of  the 
hotel  would  sell  to  Henderson  a  strip  of  ground  in  the  rear 
of  the  hotel,  on  which  to  erect  a  building  for  a  dram-shop, 
and  to  lease  the  two  rooms  at  a  reduced  rent,  and  to  permit 
Henderson  to  cut  a  door  in  the  wall  between  his  saloon  build- 
ing and  these  rooms.     The  arrangement  was  made,  and  the 

*Per  Curiam:  The  opinion  in  this  case  was  prepared  by  the  late  Mr.  Jus- 
tice Walker,  but  in  consequence  of  his  illness  at  the  January  term,  1885, 
it  was  not  read  and  considered  by  the  other  members  of  the  court  during  his 
lifetime.  The  case  was  continued  under  advisement  until  the  March  term, 
1885,  when  the  opinion  was  read  and  concurred  in  by  a  majority  of  the  mem- 
bers of  the  court,  and  it  was  then  adopted,  and  ordered  to  be  filed  as  the 
majority  opinion  of  the  court,  a  minority  of  the  members  of  the  court  not 
concurring  therein. 
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deed  conveying  the  property  was  executed,  giving  permission 
to  Henderson  to  join  his  saloon  building  to  the  hotel,  and 
to  cut  the  door  in  the  wall  between  it  and  these  rooms.  At 
the  same  time,  the  lease  was  executed  for  the  two  basement 
rooms,  for  five  years,  commencing  the  20th  of  August,  1878, 
and  ending  August  20, 1883.  Henderson  erected  his  building, 
and  occupied  it  as  a  dram-shop,  cut  the  door  connecting  the 
dram-shop  with  the  two  basement  rooms,  and  occupied  them 
as  a  billiard  saloon  until  the  lease  expired.  When  the  lease 
expired,  the  owners  of  the  hotel  declined  to  renew  the  same, 
but  permitted  Henderson  to  occupy  the  rooms  by  the  month. 
About  the  1st  of  April,  1884,  the  owners  of  the  hotel  agreed 
to  lease  these  rooms  to  Case,  the  proprietor  of  the  hotel,  and 
some  time  in  that  month  Henderson  sold  his  saloon  property 
to  Gardt,  Frohlich  &  Nurdlinger,  the  appellants.  On  the  last 
day  of  April,  1884,  the  owners  of  the  hotel  demanded  the 
possession  of  the  basement  rooms,  and  on  the  7th  of  May 
following,  Henderson  surrendered  possession  and  returned 
the  keys  of  the  rooms.  On  the  same  day,  the  owners  of  the 
hotel  proceeded  to  close  the  door,  but  were  prevented  by  force. 
Subsequently  appellants  filed  a  bill  and  procured  a  temporary 
injunction  restraining  the  closing  up  of  the  door,  or  from  in 
any  manner  interfering  with  it,  or  from  preventing  ingress  or 
egress  to  and  from  appellant's  building  by  way  of  the  base- 
ment rooms.  An  answer  was  filed,  and  a  motion  entered  to 
dissolve  the  injunction,  which  motion  was  heard  on  bill, 
answer  and  affidavits,  and  an  order  was  entered  dissolving  it, 
and  dismissing  the  bill. 

It  is  insisted  the  court  erred,  because  it  is  claimed  that 
the  provision  in  the  deed  is  a  covenant  that  runs  with  the 
land.  The  clause  of  the  deed  relied  on  is  as  follows :  "Said 
Henderson  shall  have  the  right  to  use  the  south  wall  of  said 
hotel  building  to  join  the  roof  of  the  building  that  he  may 
erect ;  also,  to  have  privilege  to  cut  a  door  through  from  the 
building  that  he  may  erect,  into  the  basement  of  the  hotel, 
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situated  in  the  county  of  Knox,  in  the  State  of  Illinois." 
The  deed  aud  lease  were  a  part  of  the  same  agreement,  and 
in  ascertaining  the  intention  of  the  parties  they  must  be  con- 
sidered together.     No  rule  of  interpretation  is  more  familiar, 
than  when  two  instruments  are  executed  as  the  evidence  of 
one  transaction,  they  shall  be  read  and  construed  as  one  in- 
strument.    Then,  when  the  deed  and  lease  are  read  together, 
what  was  the  purpose  of  the  parties  as  manifested  by  these 
instruments?     Henderson  was   purchasing  this   ground  on 
which  to  erect  a  building  for  the  purpose  of  a  dram-shop. 
He  was  leasing  these  rooms  in  the  basement  for  the  purpose 
of  a  billiard  saloon.     By  opening  this  door  in  the  wall  of 
the  hotel  it  established  a  communication  between  the  dram- 
shop and  the  billiard  saloon,  which  was  no  doubt  intended  to 
increase  the  custom  of  both  during  the  continuance  of  the 
lease.     It  was  for  the  better  and  more  profitable  enjoyment 
of  the  lease  that  Henderson  was  given  permission  to  cut  the 
door  in  the  wall.     The  door  was  manifestly  ancillary,  or  an 
appendage,  to  the  lease,  and  for  its  more  commodious  enjoy- 
ment.    Had  this  provision  been  embodied  in  the  lease,  we 
suppose  no  one  would  have  doubted  the  proposition  ;  and  yet  it 
is  as  manifest  such  was  the  intention  of  the  parties,  although 
found  in  the  deed.     Can  any  one  imagine  that  the  owners 
of  the  hotel  intended  to  bind  themselves  to  lease  the  rooms 
perpetually  on  the  same  terms,  and  for  the  same  purpose, 
to  Henderson  and  his  grantees  ?     Surely  not.     Or  that  they 
were  binding  themselves  to  forever  keep  the  house  as  a  hotel  ? 
Such  a  construction  would  be  manifestly  against  the  inten- 
tion of  the  parties.     Nor  is  it  any  more  reasonable  to  sup- 
pose they  intended  to  covenant  that  the  door  should  continue 
perpetually,  when  it  could  not  be  of  the  slightest  benefit  to 
appellants,  as  with  the  expiration  of  the  lease  all  their  right 
to  enter  the  rooms  terminated,  absolutely  and  unconditionally. 
Nor  is  it  claimed  that  the  owners  of  the  hotel  have  no  right 
to  shut  off  all  access  to  these  rooms  from  all  other  quarters ; 
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and  if  so,  what  possible  benefit  can  appellants  derive  from 
keeping  it  open  ?  Absolutely  none.  The  law  will  not  inter- 
fere to  enforce  a  mere  barren  right,  if  they  had  such,  and  that 
seems  to  be  all  that  is  claimed.  There  can  be  no  question 
that  appellees  may  cut  off  all  access  to  these  rooms  other  than 
by  this  door.  That  does  not  seem  to  be  denied.  Nor  is  there 
anything  in  the  deed  from  which  it  can  be  inferred  that  the 
owners  undertook  to  keep  any  pass-way  from  the  hotel,  or 
from  the  outside  of  the  building,  open,  to  these  rooms. 

If  the  claim  of  appellants  is  well  founded  that  this  door 
must  be  kept  open  that  guests  may  have  access  to  the  dram- 
shop from  all  parts  of  the  hotel,  then  appellants  have  acquired 
these  basement  rooms  as  a  pass-way  for  all  time  to  come. 
It  is  wholly  unwarrantable  to  infer  that  either  party  supposed 
that  such  was  the  effect  of  the  deed.  Business  men  do  not 
so  act,  and  had  it  been  their  intention  it  would  have  been 
so  expressed.  The  only  reasonable  inference  from  the  lan- 
guage of  the  deed  is,  that  it  was  intended  to  enable  the  lessee 
to  enjoy  his  term  with  more  advantage  and  profit  during  its 
continuance,  and  to  terminate  with  the  lease, — that  the  privi- 
lege of  using  the  door  was  coextensive  only  with  the  lease,  and 
terminated  with  it.  The  construction  contended  for  would 
virtually  give  appellants  the  control  of  appellees'  property. 
It  would  deprive  them  of  the  right  to  appropriate  the  hotel 
building  to  any  other  use.  The  presumption  that  the  parties 
so  intended  is  so  utterly  improbable  that  no  strained  con- 
struction will  be  indulged  to  reach  such  a  conclusion,  and  to 
do  so,  such  a  construction  must  be  adopted,  or  rather  without 
anything  to  warrant  such  a  conclusion  by  any  kind  of  rule  of 
interpretation. 

Affidavits  were  filed  to  explain  the  intention  of  the  parties 
when  these  instruments  were  executed.  All  know  that  it  is 
an  inflexible  rule  that  when  parties  reduce  a  contract  to  writ- 
ing, the  presumption  is  it  speaks  their  intention,  and  the  rule 
excludes  all  extrinsic  evidence  to  change  or  vary  the  inten- 
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tion  as  expressed  in  the  written  agreement.  In  some  cases 
verbal  evidence  is  admissible  to  show  the  purposes  and  cir- 
cumstances under  which  the  contract  was  entered  into  by  the 
parties,  but  not  to  vary,  alter  or  contradict  its  terms.  From 
the  affidavits  filed,  the  purpose  seems  to  have  been  not  to 
accommodate  the  dram-shop  alone,  but  both  it  and  the  bil- 
liard saloon,  jointly,  and  if  so,  then,  when  the  lease  expired 
and  the  billiard,  saloon  was  ended,  the  joint  purpose  ended, 
and  when  that  occurred,  one  of  the  main  purposes  of  licensing 
the  opening  of  the  door  had  been  accomplished,  and  the  joint 
purpose  was  fulfilled,  and  being  so,  the  privilege  came  to  an 
end.  Parties  in  such  cases  can  not  change  agreements  by 
testifying  to  their  intention  or  understanding  of  a  written 
agreement.  It  must  speak  for  itself,  and  that  intention  must 
be  gathered  from  the  language  the  parties  have  employed  to 
express  that  intention.  If  a  mistake  has  occurred  in  drafting 
the  contract,  contrary,  in  any  particular,  to  their  intention, 
the  parties  may,  by  bill,  reform  the  agreement.  But  nothing 
of  the  kind  is  alleged  in  the  bill  in  this  case,  and  we  must 
look  to  the  agreement  itself  for  its  meaning,  and  when  ascer- 
tained it  will  be  enforced. 

It  is  urged  that  the  court,  on  dissolving  the  injunction, 
should  have  retained  the  bill  for  a  hearing  on  evidence.  We 
are  unable  to  perceive  any  reason  for  doing  so,  because  the 
bill  on  its  face  disclosed  no  equity,  and  unless  it  had  been 
amended  it  would  have  been  useless  to  retain  it  for  any  pur- 
pose. The  bill,  as  framed,  involved  only  the  construction  of 
the  deed  and  lease,  and  that  arose  on  the  bill.  It  was  there- 
fore improper  to  retain  the  bill,  as  to  have  done  so  would  only 
have  resulted  in  increased  costs.  Appellants  have  treated 
the  decree  as  final,  and  had  they  not,  their  appeal  would  be 
dismissed.  The  circuit  judge  who  tried  the  case  made  this 
order:  "The  order  is,  that  the  injunction  be  dissolved;  and 
further,  if  complainants  desire  to  take  an  appeal,  that  the 
bill  be  dismissed."     It  was  then  optional  with  appellants  to 
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have  the  bill  retained  or  to  consider  it  as  dismissed.  By 
appealing  they  chose  to  have  it  dismissed,  and  having  made 
the  election  they  must  be  held  to  their  choice. 

After  a  careful  examination  of  the  entire  record  and  argu- 
ments in  the  case,  we  are  unable  to  perceive  any  error,  and 
the  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


Christopher  B.  Bouton 
v, 
A.  D.  Smith  et  al. 

Filed  at  Ottawa  March  24,  1885. 

1.  Chancery — bill  for  a  discovery — whether  other  relief  may  be  sought 
thereby.  A  creditor's  bill  against  an  insolvent  corporation  and  its  officers 
and  stockholders  may,  in  addition  to  seeking  a  discovery  of  assets,  properly 
seek  to  have  certain  payments  made  by  the  corporation  to  others  of  the  de- 
fendants therein,  adjudged  fraudulent  as  to  the  complainants,  in  which  case 
it  is  proper,  on  a  failure  as  to  the  discovery,  to  retain  the  bill  as  to  the  other 
relief  sought. 

2.  Preference  op  creditors — whether  allowable — of  the  voluntary 
payment  where  a  debt  is  not  legally  subsisting.  The  payment  to  one  stock- 
holder of  a  private  corporation  for  advances  or  loans  made  by  him  to  the 
corporation,  and  interest  thereon,  by  the  transfer  of  notes  and  accounts,  is 
not  fraudulent  as  to  other  creditors  of  the  corporation.  At  most  it  is  but  a 
preference  of  one  creditor  over  others,  which  the  law  allows. 

3.  But  the  payment  by  an  insolvent  corporation  to  a  stockholder,  of  a  de- 
mand which  is  not  a  legally  subsisting  debt  capable  of  being  enforced  by 
suit,  is  a  mere  gift,  and  fraudulent  as  to  bona  fide  creditors. 

4.  Fraud  as  to  creditors — if  contract  avoided  by  the  creditors,  effect 
as  to  binding  force  of  stipulations  as  between  the  parties  to  the  contract. 
Where  a  stockholder  of  an  insolvent  private  corporation  accepts  notes  and 
accounts  of  the  corporation  at  a  certain  per  cent  discount  on  their  face,  in 
payment  of  a  legal  debt  owing  him  from  the  corporation,  and  also  in  payment 
of  a  large  sum  for  services  rendered  voluntarily  by  him  for  the  corporation 
under  no  contract  for  compensation,  (which  payment  as  to  the  latter  is  fraud- 
ulent as  to  creditors,)  while  he  may  not  himself  avoid  the  contract,  yet  if  the 
same  is  avoided  by  creditors  it  will  no  longer  bind  him  as  to  the  prices  at 
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which  he  received  the  notes  and  accounts,  but  he  will  be  chargeable  with  the 
sums  actually  received  by  him  on  them,  and  the  actual  value  of  the  remainder 
over  and  above  his  just  demands,  or  if  he  will  render  a  full  account  of  the  net 
proceeds  of  such  securities  and  demands  as  he  has  converted  into  money  or 
disposed  of,  and  turn  over  the  balance  to  a  receiver,  he  will  be  required  to 
refund  only  the  excess  of  the  net  receipts  over  and  above  his  just  legal  claim 
upon  the  corporation. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

This  was  a  creditor's  bill,  filed  in  the  Superior  Court  of  Cook 
county  on  July  23,  1880,  by  A.  D.  Smith,  D.  M.  Smith,  H.  D. 
Smith,  Benjamin  T.  Jennings,  E.  S.  Sutton  and  Thomas  Sut- 
ton, composing  the  firm  of  Smith,  Sutton  &  Co.,  of  Pittsburg, 
Pennsylvania,  against  the  Chicago  Plow  Manufacturing  Com- 
pany, Nathaniel  S.  Bouton,  Christopher  B.  Bouton,  Edward 
G.  Shumway,  George  H.  Hull,  as  vice-president  and  treasurer, 
and  George  H.  Hull  individually,  S.  F.  Bouton,  as  secretary, 
and  S.  F.  Bouton  individually. 

The  bill  avers  that  on  March  13,  1880,  the  complainants 
recovered  a  judgment  against  the  Chicago  Plow  Manufactur- 
ing Company  for  the  sum  of  $10,392.38,  damages,  and  costs, 
in  the  Superior  Court  of  Cook  county ;  that  an  execution  was 
issued  upon  said  judgment  on  or  about  March  29,  1880,  and 
duly  returned  by  the  sheriff  nulla  bona;  that  such  judgment 
was  in  full  force  and  effect,  and  was  based  upon  a  note  made 
by  the  Chicago  Plow  Manufacturing  Company,  for  $9222.58, 
dated  July  5,  1878,  and  due  December  1,  1878,  with  ten  per 
cent  interest  after  maturity,  which  note  was  given  in  renewal 
of  certain  five  other  promissory  notes  given  by  said  company 
for  goods,  wares  and  merchandise  sold  and  delivered  by  com- 
plainants to  said  company  between  September  1,  1877,  and 
April  1,  1878.  This  bill  was  in  the  ordinary  form  used  for 
discovery  of  assets  and  property,  and  among  other  things 
prayed  that  the  defendants  other  than  the  company  might 
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be  required  to  state,  under  oath,  each  for  himself,  jointly  or 
separately,  whether  or  not  they  have  in  their  possession  or 
under  their  control  certain  property,  goods,  choses  in  action, 
or  property  of  any  kind  or  nature,  belonging  rightfully  or 
equitably  to  the  said  defendant  the  Chicago  Plow  Manufac- 
turing Company,  and  if  so,  that  they  may  be  required  to  dis- 
close the  same.  The  bill  also,  among  other  things,  charged 
as  follows : 

"And  your  orators  further  show,  on  information  and  belief, 
and  charge  the  fact  to  be,  that  the  said  defendant  the  Chi- 
cago Plow  Manufacturing  Company,  acting  in  collusion  with 
several  others  of  the  defendants,  to- wit,  Nathaniel  S.  Bouton, 
Christopher  B.  Bouton,  and  Edward  G.  Shumway,  (three 
stockholders  or  officers  of  the  said  defendant  the  Chicago 
Plow  Manufacturing  Company,)  has,  at  divers  times  since  the 
contraction  of  said  indebtedness  to  your  orators,  paid  to  the 
said  Nathaniel  S.  Bouton,  Christopher  B.  Bouton  and  Edward 
G.  Shumway,  and  other  persons,  large  sums  of  money,  without 
any  good  or  valid  consideration  therefor,  and  that  such  pay- 
ments so  made  as  aforesaid  were  in  fraud  of  your  orators,  and 
other  creditors'  rights  in  the  premises,  and  that  they  were  so 
made  for  the  purpose  of  hindering  and  delaying  your  orators 
and  other  creditors  in  the  collection  of  their  just  debts  and 
claims  against  the  Chicago  Plow  Manufacturing  Company." 

The  bill  prayed  for  the  appointment  of  a  receiver  of  the 
company,  and  for  such  other  relief  as  the  nature  of  their 
case  required,  and  as  should  be  agreeable  to  equity  and  good 
conscience.  The  defendants  answered,  under  oath,  denying 
all  the  allegations  of  the  bill  seeking  discovery  and  charging 
fraud,  and  denying  the  possession  of  any  assets  belonging  to 
the  company  by  any  of  said  defendants,  or  elsewhere.  Eepli- 
cations  were  filed  to  the  answers,  and  the  cause  referred  to 
the  master  to  take  and  report  testimony.  On  the  coming  in 
of  such  report  the  cause  was  heard,  and  a  decree  for  $4725.31 
was  entered  against  the  appellant,  alone.     This  decree,  on 
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appeal  to  the  Appellate  Court,  was  affirmed,  and  by  further 
appeal  the  case  is  brought  to  this  court. 

The  evidence  shows  that  the  Chicago  Plow  Manufacturing 
Company  was  organized  under  the  general  law  of  this  State, 
April  12,  1877,  with  a  capital  stock  of  $125,000,  and  imme- 
diately commenced  business;  that  the  stockholders  at  the 
time  of  the  organization  were  N.  S.  Bouton,  George  H.  Hull 
and  S.  F.  Bouton,  and  E.  G.  Shumway,  George  H.  Hull  and 
S.  F.  Bouton  were  its  officers  and  directors;  that  appellant 
was  not  an  officer  or  director  of  the  company  at  any  time ; 
that  he  became  a  stockholder  by  purchase  of  E.  G.  Shum- 
way's  stock  of  one  hundred  shares,  in  March,  1878 ;  that 
appellant  was  called  on  for  advice  and  assistance  by  the 
officers  of  the  corporation  almost  daily,  and  that  he  aided  it 
in  borrowing  money,  by  lending  his  credit  and  by  pledging 
his  means  as  collaterals  for  loans  to  it ;  that  he,  about  the 
4th  of  May,  1878,  at  the  request  of  the  corporation,  at  an 
auction  sale,  bought  the  note  of  the  corporation  for  it,  paying 
$8000  of  his  own  money  for  the  same,  and  that  about  August 
1,  1878,  he  advanced  to  the  company  $1338.31  more,  making 
a  total  of  $9338.31  advanced  by  him  in  cash.  About  August 
1,  1878,  the  board  of  directors  voted  to  appellant  $6000  for 
his  total  services,  in  addition  to  the  sum  the  company  owed 
him  for  his  advances.  On  account  of  all  this  indebtedness 
he  took  depreciated  notes,  bills  and  accounts  of  the  company, 
from  which  he  actually  realized  about  the  sum  of  $9000. 
There  is  no  proof  as  to  the  value  or  the  amount  of  the  un- 
collected notes  and  accounts. 

Messrs.  Leaming  &  Thompson,  for  the  appellant: 
The  bill  being  a  bill  for  discovery  only,  and  its  allegations 
having  been  denied  by  the  answers,  the  bill  should  have  been 
dismissed  on  the  filing  of  the  answers.  Insurance  Co.  v.  Cen- 
tral National  Bank,  7  Bradw.  426;  Fire  Ins.  Co.  v.  Central 
National  Bank,  1  id.  344. 
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A  corporation  as  well  as  an  individual  is  liable  on  an  implied 
promise  to  pay  the  value  of  services  rendered,  and  an  actual 
record  of  such  contract  is  unnecessary.  Angell  &  Ames  on 
Corp.  (11th  ed.)  sees.  317,  291a,  237;  Bank  of  the  United 
States  v.  Dundridge,  12  Wheat.  *64  ;  Seagraves  v.  City  of  Alton, 
13  111.  336;  Ryan  v.  Dunlap,  17  id.  40;  Wheeler  v.  City  of 
Chicago,  24  id.  105 ;  Maher  v.  City  of  Chicago,  38  id.  206. 

A  stockholder  in  a  corporation  does  not  come  within  the 
rule  prohibiting  the  president  and  directors  from  receiving  or 
recovering  compensation  not  fixed  prior  to  the  rendition  of 
the  service  to  the  corporation,  when  such  service  comes  within 
the  scope  or  line  of  their  official  duties.  Cheeney  v.  Railway 
Co.  68  111.  571 ;  Holden  v.  Railway  Co.  71  id.  106. 

Mr.  E.  B.  Bacon,  for  the  appellees : 

A  creditor's  bill  filed  pursuant  to  section  49  of  the  Chancery 
act,  is  a  bill  for  relief  as  well  as  discovery.  Fire  Ins.  Co.  v. 
Central  National  Bank,  1  Bradw.  357;  Mitchell  v.  Byrns,  67 
111.  572. 

Officers  and  directors  of  a  corporation  can  not  claim  com- 
pensation for  services  rendered  to  it  within  the  scope  of 
their  duties,  without  an  antecedent  vote,  resolution  or  by-law 
authorizing  the  same. 

The  assets  of  a  corporation  are  a  trust  fund,  charged,  pri- 
marily, with  the  payment  of  the  corporate  debts,  and  they 
may  be  followed  by  the  creditors  into  the  hands  of  any  per- 
son having  notice  of  the  trust  attached  to  them.  As  to  the 
stockholders,  there  can  be  no  pretence  but  that  they  are 
chargeable  with  the  most  ample  notice  of  the  trust  character 
of  the  assets.  Morawetz  on  Private  Corp.  sec.  574 ;  Peterson 
v.  Land  and  Loan  Co.  6  Bradw.  257 ;  2  Story's  Eq.  Jur.  sec. 
1252 ;  Wood  v.  Dummer,  3  Mason,  308 ;  Clapp  v.  Peterson, 
104  111.  26 ;  Bartlett  v.  Drew,  57  N.  Y.  587. 

If  the  stockholders  of  an  insolvent  corporation  meddle  with 
or  appropriate  the  corporate  assets,  they  become,  in  regard 
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to  said  assets,  like  the  directors,  quasi  trustees  as  to  creditors 
of  said  corporation,  and  they  can  not  occupy  the  status  of 
innocent  purchasers.  Wood  v.  Dummer,  3  Mason,  311 ;  Perry 
on  Trusts,  sec.  217. 

Again,  a  corporation  has  no  right  to  give  away  its  property, 
leaving  its  creditors  unpaid.  A  transfer  of  its  assets,  unless 
made  in  the  due  course  of  business  and  for  value,  will  be  set 
aside,  and  the  lien  of  creditors  may  be  enforced,  in  equity, 
until  the  property  has  reached  the  hands  of  a  bona  fide  pur- 
chaser for  value.  Morawetz  on  Private  Corp.  sec.  574 ;  Rail- 
road Co.  v.  Howard,  7  Wall.  392. 

It  makes  no  difference  if  the  directors  and  the  appellant 
thought  the  corporation  solvent,  and  acted  in  good  faith. 
Bartlett  v.  Drew,  57  N.  Y.  587;  Clapp  v.  Peterson,  104  111.  26. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  a  creditors'  bill  brought  by  the  appellees,  against 
the  Chicago  Plow  Manufacturing  Company  and  others  of  its 
officers  and  stockholders,  under  section  49  of  the  Chancery 
Code,  to  compel  a  discovery,  under  oath,  of  any  property  or 
thing  in  action  belonging  to  or  due  such  company,  or  held  in 
trust  for  it,  and  to  enjoin  any  transfer  of  the  same,  and  for 
the  appointment  of  a  receiver,  and  for  other  relief,  generally. 
The  defendants  other  than  the  debtor  corporation  answered 
under  oath,  averring  that  the  complainants'  note  upon  which 
its  judgment  was  recovered,  was  secured  by  a  chattel  mort- 
gage executed  by  the  company  to  Koswell  B.  Bacon,  the  agent 
and  attorney  of  the  complainants,  on  all  the  machinery  and 
tools  of  the  Chicago  Plow  Manufacturing  Company ;  that  said 
Bacon  took  said  machinery  and  tools  under  said  mortgage, 
and  removed  and  disposed  of  the  same  in  some  manner  un- 
known to  the  defendants ;  that  neither  the  complainants  nor 
their  agent  has  ever  accounted  to  the  company  for  the  dis- 
position of  said  property,  and  that  said  property  was  of  the 
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value  of  $20,000, — much  more  than  enough  to  satisfy  said 
debt  to  the  complainants ;  also  averring,  that  on  March  3, 
1879,  Herbert  C.  Ayer  and  Henry  I.  Higgins,  a  firm,  etc., 
filed  their  creditors'  bill  in  the  Superior  Court  of  Cook  county 
against  said  company,  in  which  suit  a  receiver  was  appointed, 
to  whom  the  company  assigned  all  its  assets,  and  that  on 
July  21,  1879,  the  receiver  sold  such  assets  under  an  order 
of  court,  which  sale  was  approved  by  the  court,  and  denying, 
specifically,  the  other  allegations  of  the  bill. 

The  first  point  made  is,  that  the  bill  was  for  a  discovery, 
only,  and  failing  as  such,  it  should  have  been  dismissed,  and 
that  the  court  had  no  jurisdiction  to  entertain  the  same  for 
any  other  purpose.  This  point  would  doubtless  be  good  if 
the  bill  was  for  discovery,  and  that  alone.  Such  is  the  case 
where  discovery  is  asked  in  aid  of  an  action  at  law.  In  this 
case  the  bill  not  only  seeks  a  discovery  of  assets,  but  in  ad- 
dition thereto  it  seeks  to  have  a  receiver  of  the  defendant 
corporation  appointed,  and  certain  payments  made  by  the 
corporation  to  certain  others  of  the  defendants  adjudged 
fraudulent  as  to  complainants.  No  good  reason  is  perceived 
why  this  may  not  be  done,  and  thus  obviate  the  necessity  of 
more  than  one  suit.  It  sets  up  fraud  as  a  ground  of  equita- 
ble relief.  It  charges  that  the  defendant  corporation,  acting 
in  collusion  with  the  other  defendants,  has,  at  divers  times 
since  the  accruing  of  said  indebtedness  to  complainants,  paid 
to  the  said  Nathaniel  S.  Bouton,  Christopher  B.  Bouton,  etc., 
large  sums  of  money,  without  any  good  or  valid  consideration 
therefor,  and  that  such  payments  so  made  as  aforesaid  were 
made  in  fraud  of  complainants'  and  other  creditors'  rights  in 
the  premises,  and  that  they  were  so  made  for  the  purpose 
of  hindering  and  delaying  complainants  and  other  creditors 
in  the  collection  of  their  just  debts,  etc.  This  is  certainly 
sufficient  to  give  the  court  jurisdiction  to  determine  the  mat- 
ters alleged. 
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In  point  of  fact,  was  there  any  payment  or  payments  made 
by  this  corporation  to  appellant  without  any  valid  considera- 
tion therefor  ?  The  proofs  show  very  clearly  that  notes  and 
accounts  of  the  corporation  to  the  amount  of  about  $15,000 
were  transferred  to  him,  and  that  from  such  notes  and  ac- 
counts he  has  collected  and  realized  about  $9000  in  money. 
These  notes  and  accounts  are  claimed  to  have  been  paid  to 
him  and  accepted  by  him  in  satisfaction  of  a  previous  bona 
fide  indebtedness  of  the  corporation  to  the  appellant  of  over 
$15,000,  consisting  of  a  debt  of  $9856.46  due  for  moneys  ad- 
vanced for  the  company  at  its  request,  and  interest  thereon, 
and  the  sum  of  $6000  allowed  him  by  vote  of  the  directors 
for  past  services  in  behalf  of  the  company.  As  to  the  first 
item  of  $9856.46,  or  thereabouts,  for  moneys  advanced  by 
appellant,  there  was  a  valid  legal  obligation  resting  upon  the 
corporation  to  pay  the  same,  with  interest,  which  appellant 
might  have  enforced  by  action  at  law.  Any  payment  upon 
this,  either  in  money  or  in  notes  and  accounts,  can  not  be 
fraudulent  as  to  other  creditors.  At  most,  it  is  but  a  prefer- 
ence of  one  creditor  over  others,  which  is  lawful,  and  not 
fraudulent.  But  the  transfer  of  the  notes  and  accounts  to 
appellant  was  not  made  in  payment  or  discharge  of  his  claim 
for  moneys  advanced,  alone,  with  interest  thereon,  but  in 
discharge  and  satisfaction  of  his  claim  and  demand  of  over 
$15,000,  composed  of  the  advances  and  the  salary  or  com- 
pensation of  $6000  for  his  personal  services.  If  this  last 
item  was  not  a  valid  indebtedness  of  the  company,  it  had  no 
right  to  use  the  corporate  funds  or  assets  to  pay  the  same,  to- 
the  injury  of  actual  bona  fide  creditors.  If  this  demand  was 
not  enforcible  against  the  corporation,  the  payment  of  the 
same  was  a  mere  gift  or  donation,  and  as  to  real  creditors 
fraudulent  and  void  in  law.  We  can  not  regard  the  $6000 
voted  to  be  paid  the  appellant,  August  1,  1878,  for  alleged 
services  rendered  for  the  corporation,  as  constituting  a  valid 
indebtedness,  which  the  corporation  was  under  a  legal  obli- 
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gation  to  pay.  We  do  not  think  appellant  could  have  main- 
tained an  action  against  the  corporation  for  compensation 
for  such  services.  There  is  no  evidence  of  any  contract  or 
agreement  whatever  for  the  performance  by  appellant  of  any 
services  for  this  corporation,  much  less  for  paying  him  any- 
thing therefor.  We  fail  to  find  any  contract  binding  appel- 
lant to  perform  any  services  for  the  company.  Doubtless 
the  records  of  the  company  show  what  compensation  was  to 
be  paid  to  the  officers  and  employes  of  the  company,  but 
they  disclose  no  entry  in  respect  to  the  employment  or  pay- 
ment of  appellant,  except  the  vote  in  August,  1878,  allowing 
him  $6000.  It  will  not  do  to  allow  either  the  officers  or 
stockholders  of  a  private  corporation  organized  for  pecuniary 
profit,  after  incurring  a  large  indebtedness,  and  while  actually 
insolvent,  by  vote  to  set  apart  moneys  or  corporate  property 
to  themselves  for  past  services  not  previously  provided  for 
in  any  manner,  or  in  any  way  to  appropriate  to  their  own 
use  the  property  or  funds  of  the  company  on  the  plea  of 
payment  for  services  voluntarily  rendered,  under  no  contract 
therefor,  and  thus  absorb  or  even  diminish  its  means  of  dis- 
charging its  just  obligations,  to  the  detriment  of  actual  cred- 
itors. A  corporation  has  no  right  to  give  away  its  property, 
leaving  its  creditors  unpaid  and  not  provided  for,  and  any 
transfer  of  its  assets  not  made  in  the  usual  course  of  business, 
and  for  value,  will  be  set  aside,  and  the  lien  of  its  creditors 
enforced  in  equity. 

It  remains  to  be  seen  whether  the  court  was  justified  in 
requiring  the  appellant  to  pay  anything,  and,  if  he  was  liable 
in  any  amount,  whether  the  decree  was  not  for  too  large  a 
sum.  If  appellant  received  no  more  than  his  just  and  legal 
dues,  leaving  out  of  consideration  the  $6000  allowance,  then 
he  is  not  liable  for  any  sum,  and  the  decree  is  clearly  erro- 
neous. The  appellant  was  charged  by  the  corporation  (as  its 
account,  if  understood,  shows,)  with  book  accounts  at  forty- 
five  per  cent  of  their  face,  $5140.78,  and  for  $29,259.97  at 
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thirty-five  per  cent  of  their  face,  amounting  to  $10,240.99, 
making  in  all  a  charge  of  $15,381.77,  which  lacked  $474.69 
of  balancing  his  account,  which  was  composed  of  the  $6000 
allowance,  and  $9856.46,  the  latter  being  for  the  moneys  ad- 
vanced by  him,  and  interest.  In  this  account  of  $15,381.77 
the  appellant  was  charged  with  $3330.70  of  notes,  which  he 
claims  were  never  delivered  to  him,  they  being  in  the  hands 
of  attorneys  for  collection;  and  he  also  claims  that  he  was 
wrongfully  charged  $800  for  another  note.  We  regard  the 
adjustment  of  the  several  items  of  the  account  as  constituting 
but  one  transaction  or  demand,  which  was  attempted  to  be 
paid  and  balanced  by  the  transfer  of  the  notes  and  accounts, 
the  sum  actually  due  him  from  the  corporation. 

Appellant  claims  that  he  has  allowed  the  corporation  for 
the  notes  and  accounts  taken  by  him  more  than  they  were 
worth,  and  would  not  have  taken  them  at  the  price  he  did 
had  he  understood  that  only  a  part  of  his  claim  was  to  be 
allowed  and  paid  thereby,  and  that  he  took  such  notes  and 
accounts  not  expecting  to  have  to  advance  any  money  there- 
for, as  he  would,  at  the  prices  agreed,  if  his  $6000  allow- 
ance is  rejected.  He  also  insists  that  if  the  contract  is  set 
aside  and  declared  void  at  all,  it  should  be  in  toto,  and  not 
in  part,  and  that  he  should  then  be  charged  for  said  notes 
and  accounts  only  the  sums  he  has  actually  collected  and 
received  thereon,  and  should  not,  in  any  event,  be  charged 
for  more  than  the  actual  value  of  those  uncollected.  There 
is  force  in  this  position.  We  think  he  should  not  be  bound 
conclusively  by  the  price  he  agreed  to  give,  as  that  contract, 
when  avoided,  can  not  bind  him  or  any  one  else,  although  he 
could  not  himself  have  had  it  set  aside.  If  appellant  will 
render  a  full  account  of  the  net  proceeds  of  that  portion  of 
these  securities  and  demands  which  he  has  converted  into 
money  or  disposed  of,  and  turn  over  to  the  receiver  that  part 
of  the  same  which  he  still  holds,  he  ought  not  to  be  required 
to  refund  any  money  except  the  excess  of  the  net  receipts 
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over  and  above  his  demand  for  moneys  advanced  to  the  com- 
pany, and  interest  thereon. 

The  judgment  of  the  Appellate  Court  is  reversed,  with  direc- 
tions to  reverse  the  decree  and  remand  the  cause  for  further 
proceedings  in  accord  with  the  views  here  expressed. 

Judgment  reversed. 


Edson  A.  Dodge 

v. 

The  People,  for  use,  etc. 

Filed  at  Springfield  March  30,  1885. 

1.  Justice  of  the  peace — as  to  the  form  or  mode  of  pleading,  in 
respect  to  various  defences.  No  written  pleadings  are  required  in  ordinary 
actions  before  justices  of  the  peace.  All  the  allegations  of  the  parties  are 
presumed  to  be  oro  tenus,  and  their  rights  are  to  be  determined  from  what  is 
proved,  rather  than  upon  what  is  alleged  or  pleaded. 

2.  If  a  village  sues  in  its  corporate  name  before  a  justice  of  the  peace,  a 
prior  judgment  of  ouster  in  a  quo  warranto  proceeding  against  it  may  be  set 
up  and  relied  on  in  abatement  of  the  action,  if  the  defence  is  set  up  in  apt 
time  before  the  justice;  but  no  formal  written  plea  is  necessary. 

3.  A  dilatory  defence  in  suits  before  justices  of  the  peace  must  be  made 
at  the  earliest  opportunity,  as  is  required  in  courts  of  record,  by  a  formal 
plea,  though  it  need  not  be  in  writing.  Such  a  defence  can  not  be  taken 
advantage  of  for  the  first  time  on  an  appeal. 

4.  By  express  statute,  no  party  to  a  suit  before  a  justice  of  the  peace  is 
allowed  to  deny  the  execution  or  indorsement  of  any  written  instrument  sued 
on,  or  offered  as  a  set-off,  unless  such  denial  is  made  by  affidavit.  But  in 
such  case  no  plea  is  required  other  than  the  affidavit  itself. 

5.  Same  —  on  appeal — trial  and  jurisdiction.  On  an  appeal  from  a 
justice  of  the  peace  to  the  circuit  court,  the  case  must  be  tried  de  novo,  upon 
the  proofs  offered,  without  written  pleadings;  and  the  court  trying  the  same 
will  have  no  more  extensive  power  or  jurisdiction  than  the  justice  of  the 
peace. 

6.  Municipal  corporation — effect  of  a  judgment  of  ouster  on  quo 
warranto.  The  effect  of  a  judgment  of  ouster  on  an  information  in  the  nature 
of  a  quo  warranto,  against  a  village  and  its  board  of  trustees,  is  to  immedi- 
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ately  dissolve  the  corporation,  whether  it  existed  de  jure  or  de  facto,  and 
work  its  dissolution,  and  take  away  all  its  rights,  liberties,  privileges  and 
franchises. 

7.  Same — effect  of  a  dissolution  on  the  power  of  its  officers.  The  disso- 
lution of  a  municipal  corporation  by  the  judgment  of  the  court  on  quo  war- 
ranto, as  in  the  death  of  a  natural  person,  operates  as  an  absolute  revocation 
of  all  power  and  authority  on  the  part  of  others  to  act  in  its  name  or  in  its 
behalf.  After  such  civil  death,  its  late  treasurer  has  no  power  to  demand  or 
receive  corporate  taxes  in  the  hands  of  the  collector,  in  behalf  of  the  corpo- 
ration. 

8.  Tax  ooi/lector's  bond  —  liability  thereon — when  action  will  lie. 
The  sureties  upon  a  collector's  bond  are  not  liable  on  the  same,  except  upon 
certain  specified  conditions,  as,  a  failure  to  discharge  his  duties.  There  can 
be  no  recovery  upon  any  official  bond  without  showing  a  breach  of  one  of  its 
conditions.  The  safe  keeping  of  tax  money  levied  by  a  defunct  village  cor- 
poration until  some  one  has  a  right  to  demand  and  receive  the  same,  is  no 
breach  of  the  bond. 

9.  Money  collected  as  village  taxes,  in  the  hands  of  a  county  collector,  is 
not  recoverable  in  an  action  upon  his  official  bond,  brought  in  the  name  of 
the  People  of  the  State,  without  any  demand,  except  by  the  village  treasurer, 
made  after  the  dissolution  of  the  village  corporation,  and  where  such  col- 
lector has  not  been  guilty  of  any  breach  of  his  bond. 

Writ  op  Error  to  the  Circuit  Court  of  Jersey  county ;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

Messrs.  Hamilton  &  Slaton,  for  the  plaintiff  in  error : 

The  judgment  of  ouster  in  the  quo  warranto  case  conclu- 
sively and  finally  determines  the  rights  as  to  all  persons 
whomsoever,  and  may  be  given  in  evidence  by  the  parties 
and  others,  without  being  pleaded.  Dillon  on  Mun.  Corp. 
sec.  725 ;  Angell  &  Ames  on  Corp.  sees.  195,  779 ;  High  on 
Legal  Kemedies,  sec.  756 ;  2  Kent's  Com.  *307 ;  Life  Asso- 
ciation v.  Fassett,  102  111.  315. 

Such  judgment  of  ouster  is  the  civil  death  of  the  corpora- 
tion. See  same  authorities,  and  Thornley  v.  Moore,  106  111. 
496. 

As  no  party  plaintiff  could  be  substituted,  the  suit  must 
abate.     1  Chitty's  Pleading,  *448,  note  2. 
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The  trial  of  the  appeal  was  de  novo,  and  no  formal  plea 
was  necessary.  When  matters  of  record  are  pleaded  in  abate- 
ment, no  verification  is  necessary.  Life  Association  v.  Fassett, 
102  111.  315. 

The  money  in  appellant's  hands  belongs  to  the  persons 
who  paid  it.  "If  it  was  in  the  appellant's  hands  without  the 
authority  of  law,  it  is  not  recoverable  at  all,  but  belongs  to 
the  several  tax-payers  by  whom  it  was  paid."  Town  of  Virden 
v.  Needles,  98  111.  366. 

A  lawful  judgment  can  not  be  rendered  in  favor  of  a  dead 
plaintiff.  Eiseley  v.  Fellows,  5  Gilm.  531 ;  Brown  v.  Parker, 
15  111.  307;  Barbour  v.  White,  37  id.  164;  Thornleyv.  Moore, 
106  id.  496. 

In  contemplation  of  law,  all  proceedings  before  justices  of 
the  peace  are  oral,  and  every  defence  which  the  defendant 
wishes  to  avail  himself  of  is  presumed  to  have  been  pleaded. 
Comstock  v.  Ward,  22  HI.  249 ;  Williams  v.  Corbett,  28  id. 
263 ;   Wilson  v.  Bevans,  58  id.  232. 

Mr.  George  E.  Warren,  and  Mr.  W.  H.  Pogue,  for  the 
defendant  in  error : 

The  death  of  a  plaintiff,  to  defeat  a  judgment,  must  be 
pleaded  in  abatement.  Life  Association  v.  Fassett,  102  111. 
315. 

The  organization  of  the  village  of  Fidelity  can  not  be  ques- 
tioned collaterally.  Osborn  v.  People,  103  111.  228  ;  Village 
of  Nunda  v.  Village  of  Chrystal  Lake,  79  id.  311 ;  Blake  v. 
People,  109  id.  504. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case  that  the  acting 
trustees  of  the  village  of  Fidelity  certified  to  the  county  clerk 
of  Jersey  county  the  sum  of  $250,  to  be  extended  by  him  as 
a  tax,  upon  the  collector's  books,  for  the  year  1882,  upon  the 
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taxable  property  within  the  limits  of  said  village,  which  is 
situated  in  the  town  of  Fidelity,  and  that  the  same  was  so 
extended.  Of  this  sum  there  was  $47.35  in  the  hands  of 
Edson  A.  Dodge,  as  town  collector  of  said  town,  on  the  23d 
day  of  March,  1883,  being  the  day  on  which  this  suit  was 
commenced.  Demand  having  been  made  upon  Dodge  for  this 
sum  by  Warren  Christopher,  as  village  treasurer,  and  payment 
refused,  the  acting  village  authorities  commenced  suit  against 
Dodge  and  his  sureties  on  his  official  bond,  before  a  justice 
of  the  peace,  to  recover  the  same.  The  village  having  recov- 
ered a  judgment  for  the  amount  before  the  justice,  Dodge, 
alone,  took  an  appeal  to  the  circuit  court,  where  the  cause 
was  submitted  to  the  court  without  a  jury,  and  a  final  judg- 
ment entered  therein,  on  the  21st  day  of  November,  1883. 

It  was  shown,  by  way  of  defence,  on  the  trial,  that  at  and 
before  the  commencement  of  this  suit  an  information  in  the 
nature  of  a  quo  warranto  had  been  commenced,  and  was  then 
pending,  in  the  circuit  court  of  Jersey  county,  against  the 
village  of  Fidelity  and  its  board  of  trustees,  requiring  them, 
respectively,  to  show  by  what  warrant  or  authority  they  as- 
sumed to  act  as  a  corporate  body,  etc.,  and  that  such  pro- 
ceedings were  had  in  said  cause  that  said  circuit  court,  on 
the  2d  day  of  April,  1883,  entered  therein  a  judgment  of 
ouster,  whereby  and  wherein  the  said  village  of  Fidelity  and 
its  board  of  trustees  were,  severally,  adjudged  and  declared 
to  be  ousted  of  all  their  corporate  privileges  and  franchises 
under  the  laws  of  the  State  of  Illinois,  and  that  said  judgment 
of  ouster  was  in  full  force  and  effect  at  the  time  of  the  entry 
of  the  judgment  in  this  case.  The  summons  in  the  present 
case,  as  originally  issued,  ran  simply  in  the  name  of  the  vil- 
lage, as  plaintiff.  After  the  evidence  was  all  in,  on  both  sides, 
the  court  permitted  it  to  be  so  amended  as  to  run  in  the  name 
of  the  People  of  the  State  of  Illinois,  for  the  use  of  the  village. 
Upon  being  thus  amended,  the  court  thereupon  entered  judg- 
ment, in  the  name  of  the  People,  for  the  use  of  the  village,  for 
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the  amount  of  the  penalty  of  the  bond,  against  Dodge  and  his 
sureties,  to  be  discharged  upon  the  payment  of  said  sum  of 
$47.35. 

Whether  the  court,  upon  the  facts  stated,  was  warranted 
in  rendering  this  judgment,  of  course  depends  upon  the  effect 
that  is  to  be  given  to  the  judgment  in  the  quo  warranto  pro- 
ceeding, as  that  is  the  only  defence  relied  on.  Neither  the 
regularity  of  the  quo  warranto  proceeding,  nor  the  validity  of 
the  judgment  entered  therein,  is  at  all  questioned.  The  only 
question  made  by  defendant  in  error  is  as  to  the  manner  in 
which  the  judgment  in  that  proceeding  was  used  in  this,  the 
contention  being  that  the  evidence  was  inadmissible,  unless 
in  support  of  a  plea  in  abatement,  and  that  there  was  no  plea 
of  that  kind.  That  such  a  plea  was  necessary  before  the 
justice,  will  hardly  be  seriously  contended.  It  is  the  settled 
construction  of  our  statute  relating  to  proceedings  before  jus- 
tices of  the  peace,  that  no  written  pleadings  are  required. 
The  allegations  and  counter-allegations  of  the  parties,  or  their 
attorneys,  are  all  presumed  to  be  oro  tenus,  and  their  rights 
depend  upon  what  is  proved,  rather  than  upon  what  is  said 
or  pleaded.  In  these  courts,  therefore,  no  technicalities  are 
permitted  to  avail.  If  one  having  a  meritorious  cause  is 
properly  defeated,  it  will  be  because  he  has  failed  to  make 
the  necessary  proofs,  and  not  because  he  has  made  some  mis- 
take in  the  statement  of  his  case.  There  is,  however,  this 
limitation  upon  the  rights  of  the  parties  in  this  respect,  viz : 
that  dilatory  defences  must  be  made  in  apt  time, — that  is, 
at  the  earliest  opportunity, — as  is  required  when  made  in  a 
court  of  record  by  a  formal  plea.  (Conley  v.  Good,  Breese, 
135;  Byarsv.  City  of  Mt.  Vernon,  77  111.  467;  Hnftalin  v. 
Misner,  70  id.  205.)  Hence  it  was  held  in  Conley  v.  Good, 
supra,  that  a  defence  of  a  dilatory  character  could  not  for  the 
first  time  be  taken  advantage  of  in  the  circuit  court,  upon  an 
appeal  from  a  justice  of  the  peace.  There  is  also  the  further 
limitation  that  "no  party  to  any  suit  before  a  justice  of  the 
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peace  shall  be  permitted  to  deny  the  execution  or  any  in- 
dorsement of  any  written  instrument  upon  which  suit  shall 
be  founded,  or  which  shall  be  offered  as  a  set-off  or  acquit- 
tance for  the  debt  demanded  in  such  suit,  unless  said  denial 
be  by  affidavit  of  the  party  so  denying  the  execution  or  in- 
dorsement thereof."  This,  however,  is  an  express  provision 
of  the  statute,  (Kev.  Stat.  1874,  chap.  79,  sec.  56,)  and  even 
here  no  plea  is  contemplated  or  required,  other  than  the  affi- 
davit itself.  It  is  hardly  necessary  to  add,  that  upon  an 
appeal  from  a  justice  of  the  peace  to  the  circuit  court,  the 
case  is  to  be  tried  de  novo,  upon  the  proofs  offered  by  the 
respective  parties,  without  written  pleadings,  the  circuit  court 
having  no  other  or  more  extensive  power  or  jurisdiction  in 
disposing  of  the  case  than  the  justice  had  who  tried  it  below. 
The  proofs  are  heard  and  given  effect  precisely  as  if  offered 
under  appropriate  and  properly  framed  pleadings. 

It  clearly  follows  from  what  we  have  said,  and  the  author- 
ities above  cited,  there  is  nothing  in  the  objection  that  the 
judgment  in  the  quo  warranto  proceeding  was  not  pleaded  in 
abatement.  It  is  sufficient  that  the  proof  was  made  in  apt 
time,  and  this  is  not  questioned,  as  the  record  clearly  shows 
it  was  so  made,  both  before  the  justice  and  the  circuit  court. 

The  question  then  recurs,  what  was  the  legal  effect  of  that 
judgment  upon  the  right  to  further  proceed  in  the  action 
which  was  then  pending  against  Dodge  and  his  sureties  on 
his  official  bond?  Before  directly  answering  this  question, 
it  is  proper  to  inquire  what  effect  the  judgment  had  upon 
the  village  itself.  There  is  no  room  for  doubt  on  this  point. 
The  authorities  are  clear  that  its  immediate  effect  was  to  dis- 
solve the  corporation,  whether  it  existed  de  jure  or  de  facto, — 
or,  in  other  words,  its  effect  was  to  completely  extinguish  and 
annihilate  the  artificial  municipal  body  which  had  theretofore 
existed  by  the  name  of  the  village  of  Fidelity,  together  with 
its  rights,  liberties  and  franchises.  Or,  differently  stated,  its 
effect  was  the  immediate  death  of  the  artificial  being,  followed 
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by  all  the  consequences  which  the  law  annexes  to  such  a 
death.  As  in  the  case  of  a  natural  person,  its  death  operated 
as  an  absolute  revocation  of  all  power  and  authority  on  the 
part  of  others  to  act  in  its  name  or  in  its  behalf.  By  its 
death,  therefore,  the  authority  of  the  village  treasurer  to  de- 
mand or  receive  money  from  the  collector  or  any  one  else,  on 
behalf  of  the  village,  was  absolutely  revoked,  and  it  therefore 
follows,  the  sheriff  could  not,  after  such  revocation  of  the 
treasurer's  authority,  have  properly  paid  the  money  in  dispute 
to  him.  The  money  sought  to  be  recovered  was  raised  by  a 
tax  prima  facie  valid,  and  was  received  by  Dodge  in  his  official 
character  as  collector.  It  was  legally  and  properly  received 
by  him,  and  he  and  his  sureties  became  liable  on  his  official 
bond  for  its  safe  keeping,  and  payment  to  those  having  a  legal 
right  to  receive  it.  But  until  some  one  having  such  right 
demanded  it  of  him,  it  was  simply  his  duty  to  safely  keep  it. 
Whether,  by  reason  of  the  fact  the  village  of  Fidelity  never 
had  any  valid  organization,  as  was  adjudged  by  the  court  in 
the  quo  warranto  proceeding,  the  tax-payers  from  whom  this 
money  was  collected  would  have  the  right  to  recover  it  back, 
or  whether,  assuming  the  village  at  the  time  of  its  dissolution 
left  creditors  whose  claims  are  unpaid,  they  may,  by  a  proper 
proceeding  in  equity,  reach  this  fund,  are  questions  not  in- 
volved in  this  suit,  and  about  which  we  express  no  opinion. 

As  the  legal  title  to  all  taxes,  when  collected,  must  be 
regarded  as  in  the  State,  until  applied  to  the  particular  pur- 
pose or  purposes  for  which  they  have  been  levied  and  col- 
lected, we  were  at  first  inclined  to  the  opinion  that  since  the 
People,  or  the  State,  is  the  real  plaintiff  in  the  suit,  and  the 
collector,  as  between  him  and  the  State,  is  its  mere  custo- 
dian, the  recovery  below  might  be  sustained  on  those  grounds  ; 
but  further  reflection  satisfies  us  this  view  is  not  tenable. 
If  this  were  an  action  by  the  State  for  money  had  and  re- 
ceived, against  Dodge,  alone,  there  would  be  much  force  in 
the  position  suggested ;  but  even  then  the  case  would  not  be 
32—113  III. 
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free  from  difficulties,  not  important  to  be  discussed  here,  as 
no  such  case  is  before  us.  This  suit  is  not  to  recover  a  simple 
money  demand,  as  is  clearly  shown  by  bringing  the  action 
against  Dodge's  sureties  as  well  as  against  Dodge  himself. 
The  evidence  does  not  disclose  the  shadow  of  such  a  claim 
against  the  sureties.  But  waiving  this,  the  judgment  itself 
settles  the  question  beyond  all  controversy.  As  is  already 
shown,  the  judgment  is  rendered  for  the  full  penalty  of  the 
bond,  to  be  discharged  upon  the  payment  of  the  damages, 
assessed  at  $47.35,  and  costs.  The  bond,  then,  being  the 
foundation  of  the  judgment,  the  question  is  presented,  is  it 
warranted  by  the  evidence  ?  It  is  hardly  necessary  to  ob- 
serve, the  bond  is  not  an  absolute  undertaking  by  the  makers 
or  obligors  to  pay  money.  The  undertaking  is,  to  pay  upon 
a  certain  specified  condition,  namely,  Dodge's  failure  to  dis- 
charge his  duties  as  collector.  Unless  there  has  been  a  breach 
of  this  condition,  it  is  clear  the  judgment  was  unauthorized, 
for  there  can  not  be  a  recovery  upon  an  official  bond,  in  any 
case,  without  proving  a  breach  of  the  condition.  No  such 
breach  has  been  shown  in  this  case,  and  the  only  one  claimed 
is  Dodge's  refusal  to  pay  over  the  money  in  question  to  the 
so-called  treasurer  of  the  defunct  village,  after  his  authority 
to  demand  or  receive  it  had  been  completely  revoked,  as  we 
have  heretofore  fully  shown.  This  was  no  breach  of  his  bond. 
The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Judgment  reversed. 

Scott  and  Craig,  JJ.,  dissenting. 
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James  W.  Patton 

v. 
Henry  J.  Smith. 

Filed  at  Springfield  March  30, 1885. 

1.  Parties — in  bill  to  foreclose.  In  a  bill  to  foreclose  a  mortgage,  all 
persons  interested  in  the  premises,  who  claim  under  the  mortgagor  subse- 
quent and  subject  to  the  mortgage,  are  necessary  parties;  and  if  they  are  not 
brought  in,  their  rights  will  not  be  cut  off  by  the  decree. 

2.  Judicial  sale — when  necessary  to  sell  in  parcels.  Where  a  mort- 
gage, and  decree  of  sale  on  foreclosure,  describe  a  quarter  section  of  land 
mortgaged,  as  a  single  tract,  it  is  not  the  duty  of  the  master  to  divide  the  land 
into  parcels  in  making  a  sale.  If  several  distinct  tracts  are  ordered  sold,  then 
it  is  the  duty  of  the  master  to  sell  each  parcel  separately. 

3.  Bill  to  redeem — by  whom.  The  assignee  of  notes  secured  by  a 
second  mortgage  on  land,  although  he  was  not  made  a  party  to  a  bill  to  fore- 
close the  prior  mortgage,  but  whose  assignment  is  merely  colorable,  can  not 
maintain  a  bill  to  redeem  from  such  prior  mortgage  and  sale  thereunder. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  W.  E.  Welch,  Judge,  presiding. 

Messrs.  Patton  &  Hamilton,  for  the  appellant : 

Cheney,  the  second  mortgagee,  and  who  was  a  party  to  the 
Heaton  foreclosure  suit,  should  have  redeemed  within  twelve 
months  from  the  sale.  Dunn  v.  Rogers,  43  111.  260 ;  Selig- 
man  v.  Laubheimer,  58  id.  154. 

When  real  estate  has  been  sold  under  a  decree  of  fore- 
closure, a  judgment  creditor  of  the  mortgagor  may  redeem 
from  the  same,  and  cut  off  a  junior  mortgagee  made  a  party 
to  the  foreclosure  suit,  and  failing  to  redeem  within  twelve 
months.  Lamb  v.  Richards,  43  111.  312;  Lloyd  v.  Karnes,  45 
id.  62 ;  Karnes  v.  Lloyd,  52  id.  113 ;  McRoberts  v.  Conover, 
71  id.  524. 

And  if  he  purchase  at  the  sale  after  redemption,  he  is  sub- 
rogated to  the  rights  of  the  purchaser  at  the  first  sale,  except, 
in  case  no  greater  sum  than  the  redemption  money  and  in* 
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terest  be  bid,  when  he  is  entitled  to  a  deed  at  once.  Lamb 
v.  Richards,  43  111.  312;  Massey  v.  Westcott,  40  id.  160. 

The  assignment  of  the  certificate  of  purchase  to  Cheney 
by  the  executors  of  Heaton's  will,  was  not  a  redemption,  and 
Patton,  as  a  judgment  creditor,  had  the  right  to  redeem. 
Lloyd  v.  Karnes,  45  111.  62 ;  McRoberts  v.  Conover,  71  id.  524; 
Moore  v.  Hopkins,  93  id.  505 ;  Sweezy  v.  Chandler,  11  id.  445  ; 
McLagan  v.  Br  own,  id.  519. 

Of  the  necessity  of  recording  an  assignment  of  a  mortgage, 
to  protect  the  assignee's  rights,  see  Kev.  Stat.  chap.  30,  sees. 
20,  30,  and  chap.  95,  sees.  8,  9 ;  Ogle  v.  Turpin,  102  111.  148 ; 
Edgarton  v.  Young,  43  id.  465 ;  Reed  v.  Marble,  10  Paige, 
409;  Gornog  v.  Fuller,  30  Iowa,  212;  Jones  on  Mortgages, 
sees.  472,  820. 

Application  to  set  aside  the  sale  of  several  distinct  tracts 
en  masse,  must  be  made  in  a  reasonable  time.  Noyes  v.  True, 
23  111.  503;  Fergus  v.  Woodworth,  44  id.  374;  Robbins  v. 
Flemming,  53  id.  196;  Hay  v.  Baugh,  77  id.  500;  Rowand 
v.  Carroll,  81  id.  224. 

Lands  must  be  redeemed  and  sold  in  the  same  manner  as 
they  were  sold  in  the  first  instance.  Downs  v.  Jackson,  33 
111.  464;  Oliver  v.  Crosswell,  42  id.  41. 

Messrs.  Einaker  &  Kinaker,  for  the  appellee :  * 
All  persons  interested  in  the  subject  matter  of  a  suit  in 
chancery  must  be  made  parties  to  such  suit.  Gillham  v. 
Cams,  Breese,  164;  Harrington  v.  Hubbard,  1  Scam.  569; 
Bonham  v.  Galloway,  13  111.  68;  Smith  v.  Rotan,  44  id.  506; 
Alexander  v.  Hoffman,  70  id.  114;  Hopkins  v.  Roseclare  Lead 
Co.  72  id.  373;  Jones  on  Mortgages,  sees.  1394,  1425-1427. 
Persons  having  an  interest  in  the  subject  matter  of  suits 
in  chancery,  who  had  such  interest  at  the  time  suit  is  begun, 
unless  made  parties,  are  not  bound  by  the  decree  in  such 
suit.  See  authorities  above  cited,  and  Brush  v.  Fowler,  36 
111.  53 ;    McConnell  v.  Smith,  39  id.  279 ;    Ohling  v.  Luitjens, 
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32  id.  23;  Dunlap  v.  Wilson,  id.  517;  Bradley  v.  Snyder,  14 
id.  263;  Grob  v.  Cushman,  45  id.  119,  and  60  id.  201 ;  Rich- 
ardson v.  Hadsall,  106  id.  476 ;  Avery  v.  Ryerson,  34  Mich. 
362. 

When  a  prior  mortgage  is  being  foreclosed  in  chancery,  the 
holder  of  notes  secured  by  subsequent  mortgages  is  a  neces- 
sary party  to  such  suit,  although  such  holder  of  the  notes  is 
the  assignee  of  such  notes.  See  authorities  above  cited,  and 
Edgarton  v.  Young,  43  111.  464;  Myers  v.  Wright,  33  id.  284; 
Grob  v.  Cushman,  60  id.  201 ;  Gaytes  v.  Franklin  Savings 
Bank,  85  id.  256 ;  Clark  v.  Manning,  95  id.  580 ;  1  Daniell's 
Chancery  Practice,  260 ;  Story's  Equity  Pleading,  sec.  201 ; 
Vansant  v.  Allmon,  23  111.  26;   OldsY.  Cummings,  31  id.  188. 

That  appellee,  Smith,  now  has  the  right  to  redeem  from 
the  decree  and  sale  made  under  the  foreclosure  of  the  Heaton 
prior  mortgage,  and  such  right  continues  till  his  debt  is  barred 
by  the  Statute  of  Limitations,  since  he  was  not  made  a  party 
to  the  suit  in  chancery  foreclosing  said  mortgage,  see  Bradley 
v.  Snyder,  14  111.  263  ;  Vansant  v.  Allmon,  23  id.  26  ;  Pope  v. 
North,  33  id.  440 ;  Strang  v.  Allen,  44  id.  428 ;  Hodgen  v. 
Guttery,  58  id.  431 ;  Steinkemeyer  v.  Gillespie,  82  id.  253. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  first  day  of  October,  1870,  Andrew  Eauch  mort- 
gaged the  north-east  quarter  of  section  5,  township  12,  north 
of  range  6,  west,  in  Macoupin  county,  to  O.  B.  Heaton,  to 
secure  the  payment  of  a  certain  sum  of  money,  which  mort- 
gage was  duly  recorded.  On  the  21st  day  of  February,  1877, 
Eauch  borrowed  from  Prentiss  D.  Cheney,  $4772,  and  gave 
two  notes  for  the  principal  debt,  and  also  two  sets  of  interest 
notes  for  the  payment  of  annual  installments  of  interest. 
This  loan  Eauch  secured  by  two  mortgages  on  the  quarter 
section  of  land  in  Macoupin  county,  and  seventy  acres  of  land 
in  Sangamon  county.     These  mortgages  were  also  recorded. 
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At  the  August  term,  1878,  of  the  Macoupin  circuit  court,  a 
decree  foreclosing  the  Heaton  mortgage  was  rendered,  and 
on  the  18th  day  of  November,  1878,  the  quarter  section  of 
land  was  sold  to  satisfy  the  decree,  and  was  bought  by  the 
executors  of  Heaton's  estate.  Cheney,  to  whom  the  second 
mortgage  was  given,  was  made  a  party  to  the  bill,  and  he, 
and  Eauch,  the  mortgagor,  both  answered  the  bill,  in  which  it 
was  admitted  that  Cheney  held  the  second  mortgages.  This 
answer  was  filed  on  the  13th  day  of  March,  1878.  No  re- 
demption was  made  from  the  sale  within  the  year,  but  Cheney 
bought  the  certificate  of  purchase  from  the  Heatons.  In  May, 
1877,  one  Vancil  recovered  a  judgment  in  the  circuit  court 
of  Sangamon  county,  against  Eauch  and  one  G.  P.  Cheney, 
for  the  sum  of  $1492.  This  judgment  was  assigned  to  James 
W.  Patton,  appellant,  on  the  12th  day  of  August,  1879,  by 
Vancil.  On  the  22d  day  of  November,  1879,  an  execution  was 
issued  on  the  judgment,  to  the  sheriff  of  Macoupin  county, 
under  which  the  sheriff  levied  on  the  quarter  section  of  land 
which  had  been  sold  on  the  foreclosure  decree.  At  the  same 
time,  appellant,  as  assignee  of  the  judgment,  redeemed  from 
the  sale  under  the  Heaton  decree  of  foreclosure.  On  the  18th 
day  of  December,  1879,  the  land  which  had  been  redeemed 
was  sold  by  the  sheriff,  and  bid  off  by  appellant  for  the 
amount  of  the  redemption  money,  and  the  sheriff  made  him 
a  deed.  Appellee,  Henry  J.  Smith,  claims  that  the  Cheney 
notes  and  mortgages  were  sold  and  assigned  to  him  on  the 
23d  day  of  May,  1877, — the  day  before  Heaton  filed  his  bill 
to  foreclose  his  mortgage ;  and  as  such  assignee,  on  the  24th 
day  of  May,  1880,  he  filed  his  bill  to  foreclose  the  Cheney 
mortgages,  and  to  redeem  from  the  sale  under  the  Heaton 
decree.  The  appellant,  Patton,  filed  his  answer,  in  which  he 
claimed  to  own  the  land  under  his  redemption  and  purchase 
at  sheriff's  sale.  On  the  final  hearing  the  court  rendered  a 
decree  allowing  appellee,  Smith,  to  redeem,  and  Patton  ap- 
pealed from  the  decree. 
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It  is  contended  that  Smith  is  entitled  to  redeem  because 
he  owned  the  Cheney  notes  and  mortgages,  and  was  not  made 
a  party  to  the  bill  brought  by  Heaton  to  foreclose  his  mort- 
gage. In  a  bill  to  foreclose  a  mortgage,  all  persons  interested 
in  the  premises,  who  claim  under  the  mortgagor  and  subse- 
quent to  the  mortgage,  are  necessary  parties,  and  if  they  are 
not  brought  in,  their  rights  will  not  be  cut  off  by  the  decree. 
This  may  be  regarded  as  a  general  rule  in  chancery  pro- 
ceedings. 

But  it  is  said  that  Heaton  had  no  notice,  either  actual  or 
constructive,  that  Smith  had  any  interest  whatever  in  the 
mortgaged  premises,  and  hence  he  was  not  a  necessary  party 
to  the  bill.  When  Heaton  filed  his  bill  to  foreclose  the  mort- 
gage held  by  him,  there  was  nothing  on  record  to  indicate 
that  Cheney  had  sold  or  transferred  his  mortgages.  If  Smith 
had  any  interest  in  the  mortgaged  premises,  there  was  noth- 
ing, so  far  as  the  record  is  concerned,  to  indicate  that  fact. 
No  assignment  of  the  Cheney  mortgages  was  ever  recorded. 
Indeed,  no  assignment  was  ever  made  other  than  the  indorse- 
ment of  the  notes,  which  may  be  treated,  in  equity,  as  an 
assignment  of  the  mortgages.  But  the  assignment  of  the 
notes  was  not  recorded.  So  far  as  record  or  constructive 
notice  is  concerned,  it  is  plain  that  Heaton  had  no  such  notice. 
As  to  actual  notice,  we  do  not  regard  the  evidence  sufficient. 
Smith  testified  on  this  point,  that  in  May  or  June,  1878,  he 
was  in  Chicago,  and  saw  Edgar  S.  Heaton,  executor  of  0.  B. 
Heaton,  deceased,  and  informed  him  that  he  owned  the  two 
Cheney  mortgages  on  the  Bauch  land,  and  would  pay  off  his 
prior  claim  if  it  was  legally  established.  In  his  cross-exam- 
ination he  says  that  he  met  Heaton  at  his  office  on  Dearborn 
street — that  his  office  was  up-stairs.  Heaton  was  put  on  the 
stand  as  a  witness,  and  interrogated  as  to  the  interview  tes- 
tified to  by  Smith.  He  stated  that  in  the  months  of  May, 
June  and  July,  1878,  his  office  was  not  on  Dearborn  street, 
but  on  Fifth  avenue,  on  the  east  side  of  the  street,  between 
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Washington  and  Kandolph  streets,  on  the  ground  or  street 
floor.  He  also  testified  that  he  has  no  recollection  of  Smith, 
and  has  no  knowledge  of  receiving  any  notice  from  him, — 
that  if  he  had  been  notified  that  Smith  was  interested  in  the 
premises,  he  would  have  made  him  a  party  to  the  foreclosure 
suit.  This  testimony  of  Heaton  is  not  as  direct  and  positive 
as  it  might  be  ;  but  in  view  of  the  fact  that  Smith's  testimony 
on  other  points  of  the  case  was  shown  to  be  so  unreliable,  we 
are  inclined  to  the  conclusion,  from  all  the  evidence,  that  no 
notice  was  given  Heaton  of  the  claim  of  Smith. 

Cheney,  who  was  shown  by  the  record  to  own  the  second 
mortgages,  was  made  a  party  to  the  bill,  and  in  the  absence 
of  actual  notice  to  Heaton  it  is  claimed  by  appellant  that 
he  was  under  no  obligation  to  look  beyond  the  record,  and 
although  Smith  may  have  had  an  assignment  from  Cheney, 
his  rights  are  concluded  by  the  decree.  We  do  not  find  it 
necessary  in  this  case  to  determine  whether  Smith  would  be 
entitled  to  redeem  if  he  had  purchased  the  notes  and  mort- 
gages of  Cheney  on  the  23d  day  of  May,  1877,  as  claimed  by 
him,  because  in  the  view  we  take  of  the  evidence  we  do  not 
think  the  testimony  sufficient  to  establish  the  fact  that  Cheney 
sold  Smith  the  notes  and  mortgages,  and  hence  the  decision 
of  the  other  question  is  not  material.  The  notes  purport 
to  be  assigned  on  the  23d  day  of  May,  1877,  by  Cheney,  to 
Smith,  and  both  of  these  parties  testify  that  the  notes  were 
sold  and  assigned  on  that  date.  But  there  are  facts  and 
circumstances  connected  with  the  transaction,  which,  in  our 
judgment,  are  sufficient  to  overcome  the  complainant's  testi- 
mony upon  this  point.  As  to  Cheney,  from  the  time  of  the 
alleged  transfer  of  the  notes  and  mortgages  to  Smith,  his  acts 
and  conduct  in  regard  to  the  securities  can  be  explained  on 
no  other  theory  than  that  he  was  still  the  owner.  His  answer 
was  filed  long  after  the  purported  assignment,  in  which  he 
claims  to  hold  the  notes  and  mortgages.  On  January  31, 
1878,  he  wrote  the  mortgagor,  Eauch,  that  the  first  year's 
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interest  on  his  loan  would  fall  due  on  February  21.  "When 
the  time  arrives,  send  me  the  money  by  express,  and  I  will 
send  you  the  interest  note  by  return  mail."  On  February  21 
of  the  same  year,  he  wrote  the  mortgagor  again  that  he  would 
do  anything  to  ease  along  his  payments.  He  also  urged  him 
to  write  Gen.  Einaker  to  put  in  a  new  plea  in  the  Heaton  fore- 
closure case, — that  he  is  satisfied  the  debt  is  paid.  On  May  2 
he  wrote  that  the  time  fixed  had  arrived  for  the  payment  of 
interest  due  February  21,  and  requested  that  a  bank  check 
should  be  sent,  and  he  would  send  receipt.  On  June  26  he 
again  wrote,  urging  the  payment  of  interest.  After  the  decree 
of  foreclosure  had  been  rendered  and  the  land  sold,  for  the 
purpose,  doubtless,  of  protecting  his  interest  in  the  land, 
Cheney  bought  the  certificate  of  purchase.  If  he  had  sold 
the  notes  and  mortgages  to  Smith  in  May,  1877,  as  claimed, 
why  should  he  undertake  to  collect  the  interest  on  a  debt  he 
did  not  own,  and  manifest  so  great  an  interest  in  the  matter  ? 
He  was  indorser  of  the  notes,  but  the  lands  embraced  in  the 
mortgages  were  ample  security  for  all  the  mortgages,  so  that 
his  liability  in  this  regard  could  not  account  for  the  interest 
he  manifested  in  the  matter.  Indeed,  there  is  no  rational 
theory  upon  which  the  conduct  of  Cheney  can  be  explained, 
except,  only,  that  he  still  owned  the  notes  and  mortgages. 

We  now  come  to  the  testimony  of  appellee,  Smith,  which, 
it  is  claimed,  has  an  important  bearing  on  the  question.  He 
testified  that  he  purchased  the  notes  and  mortgages  of  Cheney 
on  the  23d  day  of  May,  1877,  and  paid  in  cash  for  them 
$4800,  on  that  date.  Smith,  as  appears  from  his  testimony, 
was  a  resident  of  New  York  City,  and  an  attorney  at  law  by 
profession.  On  cross-examination  he  refused  to  answer  where 
he  got  the  money  he  paid  for  the  mortgages,  how  long  he  had 
it  on  hand,  and  whether  it  consisted  of  bills  or  specie.  He 
also  declined  to  tell  where  he  kept  his  bank  account,  or 
whether  he  had  a  bank  account.  Indeed,  on  the  first  exam- 
ination the  witness  refused  to  answer  any  question  in  regard 
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to  the  payment  of  the  money  to  Cheney  which  would  throw 
any  light  on  the  transaction.  The  court,  on  application, 
made  an  order  requiring  the  witness  to  answer  certain  ques- 
tions which  he  had  refused  to  answer,  and  all  questions  which 
properly  pertained  to  the  matter  in  dispute.  Upon  a  further 
examination,  under  this  order,  Smith  undertook  to  account 
for  the  fact  that  he  had  such  a  large  amount  to  invest  in 
mortgages  in  the  west.  The  principal  part  of  the  money,  as 
he  says,  was  received  from  three  persons :  From  Arthur  M. 
Smith,  his  brother,  in  April,  1877,  $3000;  from  Louise  Ste- 
vens, $2500;  from  John  D.  Morgan,  in  March,  1877,  $1500. 
Testimony  was  taken  by  appellant  which  shows  clearly  that 
as  early  as  1872  Arthur  M.  Smith  was  insolvent.  In  1874  or 
1875  he  was  in  jail  in  New  York  City,  charged  with  perjury. 
He  remained  in  jail  ten  or  twelve  months.  He  contributed 
nothing  to  the  support  of  his  family.  His  wife  testified,  and 
she  is  corroborated  by  other  evidence,  that  he  continued  in- 
solvent from  1872  until  his  reputed  death,  in  1879.  He  left 
New  York  in  August,  1876,  and  went  west,  peddling  lamp 
chimneys.  In  the  spring  of  1877,  when  appellee  claims  to 
have  received  $3000  from  him,  he  had  neither  money,  prop- 
erty nor  credit,  and  if  any  reliance  is  to  be  placed  on  the 
evidence,  it  is  apparent  no  money  was  received  by  appellee 
from  this  source.  John  J.  Allen  testified :  "I  knew  Arthur 
M.  Smith  first  in  the  latter  part  of  the  year  1874.  He  was 
then  in  the  custody  of  a  deputy  United  States  marshal,  in 
my  office,  in  Brooklyn.  He  was  under  arrest  on  a  charge  of 
perjury.  It  was  on  the  28th  day  of  November,  1876.  I  was 
his  sole  counsel,  and  defended  him  in  the  proceeding,  and 
finally  procured  his  discharge  on  a  technical  defence.  His 
brother,  Henry  J.  Smith,  was  frequently  the  medium  of  com- 
munication between  myself  and  Arthur  M.  Smith,  who,  during 
the  time,  was  in  jail,  through  inability  to  give  bail,  which  was 
reduced  as  low  as  $1000.  I  had  a  dozen  or  more  interviews 
with  Henry  J.  Smith.     He  was  usually  in  attendance  at  the 
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proceedings  in  the  case.  I  received  from  Henry  J.  Smith,  in 
the  early  history  of  the  case,  a  small  retainer.  I  was  never 
able  to  collect  anything  more,  though  they  both  frequently 
promised  to  pay  me.  Arthur  M.  appeared  entirely  destitute. 
I  never  saw  him  after  his  discharge.  During  the  years  1875, 
1876  and  1877  I  saw  Henry  J.  Smith  at  different  times,  and 
spoke  to  him  about  the  balance  due  me  from  Arthur  and  him- 
self, and  he  always  represented  he  did  not  know  where  Arthur 
was,  and  that  he  had  no  means  of  obtaining  the  amount.  I 
endeavored  to  obtain  from  him  his  brother's  address,  but 
never  succeeded."  As  respects  Louise  Stevens,  from  whom 
Smith  claims  to  have  received  $2500  of  the  money,  she  seems, 
from  the  testimony,  to  have  been  his  mistress,  and  had,  in 
the  spring  of  1877,  no  money  or  property  whatever.  As  to 
Morgan,  who,  Smith  claims,  paid  him  $1500,  the  evidence 
shows  he  was  hopelessly  insolvent,  broken  down  in  health, 
and  a  short  time  after  (in  the  spring  of  1877,)  he  died  in  a 
New  York  hospital,  in  a  destitute  condition.  One  witness 
says  that  Morgan  frequently  applied  to  him  for  money  to  pay 
for  food  and  other  necessaries  of  life,  and  he  was  in  the  Habit 
of  furnishing  small  sums  of  from  twenty-five  to  fifty  cents. 
From  this  evidence  it  is  plain  that  appellee  never  received 
money  from  the  parties  who  he  testified  furnished  him  the 
funds  with  which  he  purchased  the  notes  and  mortgages  from 
Cheney,  in  May,  1877. 

It  will  be  observed  that  appellee  has  produced  no  check, 
draft,  or  written  evidence  of  any  character,  to  show  the  pay- 
ment of  the  money  to  Cheney.  If  Smith  paid  Cheney  $4800, 
as  claimed,  it  may  be  presumed  that  the  payment  might  be 
established  by  the  production  of  a  check;  but  no  such  evi- 
dence was  produced,  and  in  order  to  explain  this  weak  point 
in  the  case,  Smith  swears  that  the  payment  was  made  in 
currency,  and  the  money  was  carried  around  in  his  pocket 
for  several  weeks  before  it  was  paid.  This  might  be  true,  but 
it  is  so  inconsistent  with  the  manner  in  which  business  is 
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transacted  in  a  large  city,  between  intelligent  business  men, 
that  it  casts  a  suspicion  on  the  entire  transaction. 

But  aside  from  this  view,  it  is  apparent,  from  the  evidence, 
that  in  the  year  1877  appellee,  Smith,  did  not  have  the  means 
to  purchase  the  Cheney  notes  and  mortgages.  The  evidence 
shows  that  appellee,  during  the  year  1877,  was  not  able  to 
pay  his  board  bill,  and  he  and  his  wife  were  turned  out  of  the 
boarding  house  for  a  failure  to  pay  such  bill.  Marie  E.  Blake 
testified  that  appellee  and  his  wife  commenced  boarding  with 
her  on  the  1st  day  of  May,  1877,  and  remained  until  Octo- 
ber 1,  when  she  turned  them  off  for  a  failure  to  pay.  The 
first  two  weeks  he  paid  promptly,  but  the  third  week  failed 
to  pay,  and  after  that  the  indebtedness  was  never  paid,  but 
steadily  increased.  After  leaving  Blake's,  he  went  to  board 
with  Elizabeth  Edson,  and  remained  there  from  October  to 
January  1,  when  he  was  also  turned  off  for  a  failure  to  pay. 
John  Beppin,  who  occupied  the  same  office  with  appellee  from 
May  1, 1877,  to  March  1, 1879,  testified  that  he  knew  appellee 
well ;  that  appellee  frequently  called  on  him  for  small  loans 
of  from  fifty  cents  to  a  dollar ;  that  he  often  made  such  small 
loans,  and  often  had  to  wait  several  weeks  for  his  money.  In 
the  fall  of  1877  he  knew  appellee  to  offer  for  sale  two  law 
books,  at  much  below  their  value,  for  the  purpose  of  raising 
money.  In  addition  to  this,  the  record  shows  judgments  for 
a  large  amount  standing  unsatisfied  against  appellee. 

From  the  evidence  contained  in  this  record  it  does  not 
seem  at  all  probable  that  appellee  had  the  money  required  to 
purchase  the  mortgages.  It  is  true  that  the  notes  purport  to 
have  been  assigned  to  appellee  on  May  23,  1877,  but  the  evi- 
dence in  the  record  overcomes  the  presumption  that  appellee 
was  a  purchaser.  If,  then,  appellee  did  not  purchase  the  notes 
and  mortgages  before  the  bill  was  filed,  he  was  not  interested, 
and  was  not  a  necessary  party,  and  when  Cheney,  the  party 
shown  by  the  record  to  be  a  second  mortgagee,  was  made  a 
party  to  the  bill,  the  complainant  did  all  that  the  law  required. 
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It  is  also  urged  that  the  sale  was  bad  because  the  quarter 
section  of  land  was  sold  en  masse,  without  being  first  offered 
in  subdivisions.  In  the  mortgage  the  land  was  described  as 
a  certain  quarter  section  in  Macoupin  county.  The  decree 
ordered  a  sale  of  the  land  described  in  the  mortgage,  and  the 
master  was  under  no  obligation  to  subdivide  the  tract  and 
sell  it  in  parcels.  Where  the  mortgage  and  decree  describe 
the  land  as  a  single  tract,  it  is  not  the  duty  of  the  master  to 
divide  the  land  into  parcels  in  making  a  sale.  If  several  dis- 
tinct tracts  were  ordered  sold,  then  it  would  be  the  duty  of  the 
master  to  sell  each  parcel  separately.  Davis  v.  Dresback,  81 
111.  394. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  dismiss  the 
bill  so  far  as  it  relates  to  the  north-east  quarter  of  section  5, 
township  12,  north,  range  6,  west,  in  Macoupin  county. 

Decree  reversed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  decision. 


William  M.  Chambers 

v. 

The  People  ex  rel.  H.  H.  Fuller,  Collector. 

Filed  at  Springfield  March  30,  1885. 

1.  Taxation — sale  of  land  for  taxes — legislative  power.  Section  4, 
article  9,  of  the  State  constitution,  contains  no  express  grant  of  power  to  the 
legislature  to  provide  for  the  sale  of  real  estate  for  taxes,  though  it  clearly 
recognizes  such  power,  by  imposing  limitations  and  restrictions  upon  its 
exercise.  Viewed  merely  as  a  limitation,  as  it  is,  there  is  nothing  in  it  pro- 
hibiting the  legislature  from  providing  for  the  sale  of  real  estate  for  the  non- 
payment of  taxes,  interest  and  penalties,  and  costs,  except  that  the  sale  shall 
be  made  by  a  general  officer  authorized  to  receive  State  and  county  taxes, 
and  not  by  him  except  in  pursuance  of  an  order  of  some  court  of  record. 
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2.  Same — penalty  for  non-payment  of  taxes — constitutionality,  as  re- 
spects the  rule  of  uniformity,  or  the  mode  of  enforcement.  The  addition 
of  the  penalty  of  ten  per  cent,  as  required  by  section  129  of  the  Revenue  act, 
prior  to  July  1,  1879,  and  twenty-five  per  cent  by  that  section  as  amended  in 
1879,  is  not  in  violation  of  the  rule  of  uniformity  required  by  the  constitution 
in  respect  to  taxes.  Nor  is  such  provision  obnoxious  to  the  objection  that  it 
attempts  to  confer  the  power  of  imposing  such  penalties,  upon  the  county 
clerk,  without  affording  the  tax  debtor  an  opportunity  of  being  heard  by  a 
court.  The  penalty  is  imposed  by  law,  and  not  by  the  ministerial  officer  who 
extends  the  same  upon  the  tax  books,  and  the  tax-payer  has  the  right  to  con- 
test the  legality  of  the  same  on  application  for  judgment  against  his  property. 

3.  Same — as  to  the  amount  of  the  penalty,  before  and  since  the  amend- 
ment of  1879.  By  section  129  of  the  Revenue  act,  before  its  amendment  in 
1879,  the  county  clerk,  in  making  up  the  amount  of  the  taxes  for  the  current 
year  on  real  property  forfeited  to  the  State,  was  required  to  add  the  amount 
of  the  back  taxes,  interest,  penalty  and  printer's  fees  remaining  due  on  such 
real  property,  with  one  year's  interest  at  ten  per  cent  on  the  amount  of  tax 
due,  to  the  current  year's  tax.  By  the  amendment  of  1879  the  interest  on 
the  back  taxes  was  changed  to  twenty-five  per  cent  on  all  taxes  levied  and 
forfeited  after  the  amendment  took  effect.  As  to  taxes  not  both  levied  and 
forfeited  after  that  time,  the  penalty  of  ten  per  cent  was  still  to  apply. 

4.  Same  —  to  what  the  penalty  may  be  applied.  That  section  of  the 
Revenue  act  does  not  authorize  the  addition  of  the  ten  or  twenty-five  per  cent 
on  the  amount  of  the  costs,  interest  or  penalty  accumulated  in  prior  years. 
The  addition  of  the  penalty  or  per  cent  is  limited  to  the  back  taxes  on  for- 
feited real  estate,  and  can  not  lawfully  be  computed  on  prior  penalties,  or 
interest,  or  costs. 

5.  Same — to  what  taxes  the  twenty -five  per  cent  penalty  may  apply. 
The  twenty-five  per  cent  penalty  under  the  amendment  of  1879,  applies  only 
to  taxes  levied  and  forfeited  after  the  first  day  of  July,  1879,  and  is  not  prop- 
erly chargeable  to  the  State  tax  of  that  year  which  was  both  levied  and  for- 
feited before  the  amendment  took  effect;  but  it  is  otherwise  in  respect  to  the 
county  tax,  which  could  not  be  levied  until  after  that  time.  So  the  road, 
school  and  municipal  taxes  of  1879  may  all  be  levied  before  or  after  that  time. 

6.  Same — the  one  per  cent  per  month  penalty  after  the  first  of  May,  as 
a  cumulative  penalty.  Section  127  of  the  Revenue  act,  imposing  one  per 
cent  per  month  on  all  delinquent  and  unpaid  taxes  after  the  first  day  of  May 
in  each  year,  is  cumulative  to  the  twenty-five  per  cent  penalty  imposed  by 
section  129  as  amended  in  1879,  and  applied  to  the  taxes  of  1880  and  1881. 

7.  Same — printer's  fees — of  the  amount  chargeable.  The  law  does  not 
authorize  more  than  ten  cents  to  be  charged  in  each  year's  tax  against  town 
or  city  lots,  as  printer's  fees. 

8.  Same — error  in  extending  costs,  etc. — effect  on  the  validity  of  the 
judgment  for  taxes.     A  judgment  against  lots  for  a  sum  not  exceeding  the 
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proper  amount  authorized  by  law,  will  not  be  reversed  because  of  an  error  of 
the  county  clerk  in  extending  too  great  a  sum  for  printer's  fees,  and  interest 
on  interest,  and  costs.  His  mistakes  in  this  respect  will  not  be  allowed  to 
affect  injuriously  the  public  interests. 

9.  Same—  back  taxes — requisites  of  the  collector's  report.  The  statute 
does  not  require  that  the  collector's  return  or  delinquent  list  shall  show  the 
years  for  which  the  back  taxes  are  due.  The  requirement  of  section  188  of 
the  Revenue  law  that  the  list  shall  show  the  year  or  years  for  which  the  taxes 
or  assessments  are  due,  and  the  valuation  of  the  property,  has  reference  only 
to  the  current  year's  taxes.  The  proceeding  for  the  collection  of  back  taxes 
is  to  be  found  in  sections  129  and  229,  which  do  not  require  a  statement  of 
the  years  for  which  they  are  due. 

,  10.  Same—  back  taxes — of  the  mode  of  collection.  The  payment  of  the 
current  year's  taxes  will  not  defeat  an  application  for  judgment  against  lands 
or  lots  for  the  back  taxes  due  thereon,  and  the  penalties,  interest  and  costs. 

11.  Same — purchaser  at  judicial  sale — liability  for  taxes.  A  purchaser 
of  town  lots  under  a  decree  in  a  proceeding  for  partition,  ordering  their  ap- 
praisal and  sale,  subject  to  taxes  due  thereon,  does  not  become  personally 
liable  for  such  taxes.  He  will  stand  in  the  same  position  as  any  other  grantee 
whose  deed  is  made  subject  to  an  existing  incumbrance.  If  he  assumes  to 
discharge  the  same  by  retaining  a  sufficient  amount  of  the  purchase  money 
for  that  purpose,  he  becomes  personally  responsible  to  the  holder  of  the 
incumbrance. 

12.  Amendment  of  statutes— of  the  constitutional  mode.  Section  13, 
article  4,  of  the  State  constitution,  which  provides  "that  no  law  shall  be 
revived  or  amended  by  reference  to  the  title  only,  but  the  law  revived  or  the 
section  amended  shall  be  inserted  in  the  new  act,"  is  fully  met  and  complied 
with  where  the  amended  section  is  set  out  in  full,  as  amended.  It  is  not 
necessary  to  set  out  in  full  the  original  section  in  the  amending  act. 

Appeal  from  the  County  Court  of  Coles  county;  the  Hon. 
Charles  Bennett,  Judge,  presiding. 

At  the  May  term,  1 883,  of  the  county  court  of  Coles  county, 
the  collector  of  said  county  made  application  for  judgment 
against  lots  1,  16,  IT  and  18,  in  block  1,  original  town  of 
Charleston,  for  the  delinquent  taxes  for  the  years  1871  to 
1881,  inclusive,  the  current  taxes  for  the  year  1882  having 
been  paid,  which  application  was  allowed.  The  following  is 
a  copy  of  the  transcript  of  the  delinquent  list,  and  the  judg- 
ment entered  thereon : 
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Remarks 

T$  T3  TS  T3 

CD    CD    CD    CD 

C8   c3   c3    c3 

fO,  Ph  Ph  fO, 

Amount  of   judg- 
ment   

OS  b-  rH  CM 
f-  00  lO  OS 

00  CO  tH  cm 
-h  o  t~  t- 

m 

Costs 

CO  CO  CO  CO 
CM  CM  CM  CM 

Am't  brought  over 
for  which   judg- 
ment is  asked. . . 

$168  59 
126  60 

1026  52 
202  80 

Total  carried  over 
as    amounts    for 
which  judgment 
is  asked 

$168  59 
126  60 

1026  52 
202  80 

Interest  after  May 
1,  (sec.  177) 

t-wcoH 

CO  CM  rH  O 
HHOCM 

Total  tax 

CM  lO  CO  C3i 
C5  CO  CO  t» 

CD  CM  r-l  O 

rH  i-l  O  CM 

Back  tax,  interest 
and  costs  forfeit- 
ed subsequent  to 
July  1,1879 

1879-80-81— $43  07 
1879-80-81—  28  99 
1879-80-81—228  87 
1879-80-81—  50  39 

Back  tax,  interest 
and  costs  forfeit- 
ed prior  to  July  1, 
1879 

879— $123  85 
879—  96  36 
879—  787  49 
879—  150  40 

■    i    i    ■ 

r- 1  i— 1  tH  r- 1 
t~  t-  t-  l>- 

00  00  OO  00 
rH  tH  tH  tH 

State     equalized 
valuation 

$125  00 

83  00 

664  00 

105  00 

Block 

rH  rH  rH  rH 

Lot 

rH  CO  C-  00 
rH  rH  rH 

CD 

CD     CO 
CO     CO 

■5     CO 

a 

H.  H.  Davidson 
H.  H.  Davidson 

same 

same 

The  application  for  judg- 
ment was  resisted  by  W.  M. 
Chambers,  who  had  recently 
purchased  the  property  at  a 
partition  sale.  There  were  al- 
together seventeen  written  ob- 
jections interposed  by  him, 
none  of  which  were  deemed 
sufficient,  and  judgments  were 
thereupon  entered  against  the 
said  lots  for  the  respective 
amounts  above  shown.  By 
his  appeal,  Chambers  brings 
the  case  to  this  court  for  re- 
view. 

For  the  purpose  of  the  pres- 
ent appeal  it  is  stipulated  that 
lots  1,  16,  17  and  18,  block  1, 
original  town  of  Charleston, 
Coles  county,  Illinois,  were 
forfeited  to  the  State  of  Illi- 
nois, at  the  tax  sale  of  1872, 
for  non-payment  of  the  said 
taxes  due  thereon  for  the  year 
1871 ;  that  the  said  lots  were 
in  like  manner  forfeited  each 
succeeding  year,  up  to  and 
including  the  year  1882,  for 
the  non-payment  of  taxes,  in- 
terest and  costs  of  the  year 
1871  and  all  the  succeeding 
years,  up  to  the  time  of  each 
forfeiture.  It  was  also  stip- 
ulated that  the  taxes  which 
were  extended  against  each  of 
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the  said  lots  for  each  of  the  said  years,  respectively,  were 
as  follows : 


Lotl. 

Lot  16. 

Lot  17. 

Lot  18. 

1871 

$7  16 

7  43 

8  96 

9  47 

7  18 
9  71 

8  86 
10  62 

8  00 

8  76 

9  30 

$6  44 
6  70 
6  13 

6  33 
5  37 

7  07 
5  92 
7  05 
5  32 

5  85 

6  21 

$5157 
53  50 
47  78 
50  42 
5101 
66  52 
47  17 
56  43 
42  56 
46  72 
49  49 

$9  31 

1872 

9  67 

1873 

8  66 

1874 

9  47 

1875 

8  93 

1876 

12  50 

1877 

10  35 

1878 

12  36 

1879 

9  31 

•1880 

10  25 

1881 

10  88 

That  the  amounts  for  which  each  of  said  lots  were  for- 
feited, for  each  of  said  years,  were  as  follows : 


Lotl. 

Lot  16. 

Lot  17. 

Lot  18. 

1872 

$7  66 

15  81 

26  86 

39  53 

5117 

66  51 

82  43 

10135 

120  74 

124  13 

149  03 

$6  94 
14  84 
22  96 
32  10 
4119 
52  89 
64  60 
78  16 
92  27 
94  58 
112  41 

$52  07 
11128 
170  69 
238  69 
29160 
387  79 
473  24 
578  15 
685  37 
765  72 
908  50 

$9  81 

1873 

20  96 

1874 

32  22 

1875 

56  10 

1876 

7115 

1877 

9125 

1878 

103  05 

1879 

125  77 

1880 

149  20 

1881 

149  76 

1882 

179  32 

That  the  costs  against  each  of  said  lots,  in  1872,  were  fifty 
cents,  and  in  each  subsequent  year  were  fifty-one  cents,  and 
those  amounts  were  added  each  year,  and  included  in  the 
amount  for  which  each  lot  was  forfeited,  so  that  each  forfeit- 
ure included  the  costs  of  all  preceding  years,  as  well  as  of 
the  year  in  which  the  forfeiture  occurred;  that  each  of  the 
amounts  contained  in  the  above  table  includes  the  amount 
of  all  costs  which  had  accumulated  against  each  lot,  respect- 
ively, from  1872  up  to  the  time  of  the  forfeiture,  which  amount 
was,  in  the  case  of  each  lot,  as  follows :  1872,  fifty  cents ; 
33—113  III. 


514 


Chambers  v.  The  People  ex  rel. 


Brief  for  the  Appellant. 


1873,  $  1.01;  1874:,  $1.52;  1875,  $2.03;  1876,  $2.54;  1877, 
$3.05;  1878,  $3.56;  1879,  $4.07;  1880,  $4.58;  1881,  $5.09; 
1882,  $5.60 ;  that  the  residue  of  the  amount  of  the  forfeiture 
of  each  lot  for  each  year,  was  tax  and  interest,  or  penalty ; 
that  the  tax  judgment,  sale,  redemption  and  forfeiture  record 
of  1881  shows  as  follows,  in  regard  to  the  back  taxes  on  said 
lots,  viz : 


Back  tax,  interest  and  costs  forfeited 
prior  to  July  1,  1879. 

Back  tax,  interest  and 
costs  forfeited  sub- 
sequent to  July  1, 
1879. 

Lot    1 

1871-2-3-4-5-6-7  and  1878—  $102  35 
1871-2-3-4-5-6-  7  and  1878—       79  63 
1871-2-3-4-5-6-7  and  1878—     650  82 
1871-2-3-4-5-6-7  and  1878—     124  30 

1879— 

1879— 
1879— 
1879— 

$11  29 

Lot  16 

7  66 

Lot  17 

60  09 

Lot  18 

13  22 

That  the  tax  judgment,  sale,  redemption  and  forfeiture 
^  record  of  1882  shows  as  follows,  in  regard  to  the  back  taxes 
i  on  said  lots,  viz : 


Back  tax,  interest  and 
costs  forfeited  prior 
to  July  1, 1879. 

Back  tax,  interest  and 
costs  forfeited  sub- 
sequent to  July  1, 
1879. 

Lot    1 

1871-1878—     $112  59 
1871-1878—          87  60 
1871-1878—        715  90 
1871-1878—        136  73 

1879-1880—      $25  16 

Lot  16 

1879-1880—         16  98 

Lot  17 

1879-1880—       133  61 

Lot  18 

1879-1880—         29  43 

That  the  objector,  W.  M.  Chambers,  Jr.,  paid  the  taxes  of 
the  year  1882  on  said  lots  before  application  was  made  for 
judgment,  which  payment  was  received  and  receipted  for  by 
the  collector,  leaving  the  taxes  of  the  previous  years  unpaid. 


Messrs.  Fryer,  Cunningham  &  Stoddert,  for  the  appellant : 
Section  9,  article  4,  of  the  constitution,  only  authorizes  the 
legislature  to  provide  for  the  sale  of  land  for  the  non-payment 
of  taxes  and  special  assessments, — not  for  penalties  and  in- 
terest.    The  legislative  power,  however  broad,  does  not  go 
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beyond  the  right  to  levy  taxes  for  public  purposes.  Cooley 
on  Taxation,  42. 

When  does  the  penalty  fixed  by  the  statute  become  a  part 
of  the  tax?  If  the  tax  is  paid,  how  is  the  penalty  to  be  col- 
lected?    Not  as  taxes,  for  penalties  are  not  taxes. 

Section  11,  article  2,  of  the  constitution,  requires  all  penal- 
ties to  be  proportionate  to  the  nature  of  the  offence.  A  failure 
to  pay  taxes  may  be  declared  an  offence,  and  punished,  but 
the  legislature  can  not  authorize  the  sale  of  land  to  pay  the 
penalty  of  the  offence.  Before  conviction  of  an  offence,  a 
party  has  a  right  to  a  trial  by  jury. 

The  addition  of  ten  and  twenty-five  per  cent  is  highly  penal, 
and  the  statute  imposing  the  same  does  not  apply  retrospect- 
ively.    People  v.  Peacock,  98  111.  172. 

In  Scammon  v.  Chicago,  44  111.  279,  the  court  held  that  the 
addition  of  five  per  cent  for  delinquency  in  payment  of  special 
assessments,  was  void,  and  that  case  denies  the  right  of  the 
legislature  to  empower  a  ministerial  officer  to  impose  penalties. 

The  amendment  of  1879,  of  section  129,  was  not  made  in 
conformity  with  section  11,  article  4,  of  the  constitution. 
That  requires  the  section  attempted  to  be  amended  to  be  set 
out  in  the  new  act,  which  was  not  done.  There  is  a  marked 
difference  between  the  words  "amended"  and  "as  amended." 

The  statute,  if  valid,  authorized  the  clerk  to  add  ten  per 
cent  on  the  amount  of  back  tax  due  each  year, — not  on  the 
taxes,  interest  and  costs,  as  was  done  in  this  case.  The 
record  shows  that  fifty  cents  for  1872,  and  fifty-one  cents  for 
each  subsequent  year,  was  added  as  costs  for  printer's  fees, 
while  the  statute  allows  only  ten  cents.  Eev.  Stat.  chap.  53, 
sec.  22. 

The  collector's  delinquent  list  does  not  show  the  back  taxes 
forfeited  each  year,  but  simply  the  aggregate  of  back  taxes, 
interest  and  costs.  Section  188  of  the  Kevenue  law  requires 
the  return  to  show  the  year  or  years  for  which  such  taxes 
were  due.     Mann  v.  People,  102  111.  346. 


516  Chambeks  v.  The  People  ex  rel. 


Brief  for  the  Appellee. 


The  court  could  not  render  a  judgment  in  this  case,  for  the 
reason  no  judgment  was  asked  for  the  current  year.  Judg- 
ment can  not  be  rendered  for  back  taxes  separate  from  the 
tax  of  the  current  year.  Kevenue  law,  sec.  129 ;  Stamposki 
v.  Stanley,  109  111.  210. 

Appellant,  by  his  purchase  under  the  decree,  did  not  per- 
sonally assume  the  payment  of  the  taxes  charged  against  the 
lots.  He  simply  took  subject  to  whatever  taxes  were  a  legal 
charge  on  the  property. 

Mr.  S.  M.  Leitch,  and  Messrs.  Dunn  &  Connolly,  for  the 
appellee : 

The  burden  of  proof  rests  upon  the  party  resisting  the  ap- 
plication for  judgment.  Eev.  Stat.  1874,  chap.  120,  sec.  191 ; 
Durham  v.  People,  67  111.  416  ;  Chiniquy  v.  People,  78  id.  570 ; 
Mix  v.  People,  86  id.  312. 

The  statute  does  not  require  the  collector's  return  to  show 
the  several  amounts  of  the  back  tax  for  the  different  years, 
or  the  valuation  for  each  year.  Law  v.  People,  84  111.  142; 
Pike  v.  People,  id.  80. 

The  judgment  was  not  rendered  for  too  great  a  sum,  being 
for  less  than  that  asked  for.  The  mistake  of  the  clerk  in  his 
erroneous  additions  of  penalties  can  not  defeat  the  taxes  and 
penalties  legally  authorized.  Whatever  improper  interest  and 
costs  have  been  charged  by  the  clerk,  the  record  shows  the 
judgment  was  for  less  than  that  shown  to  be  actually  due  on 
each  lot. 

The  statute  requires  the  clerk  to  add  the  back  tax  to  the 
tax  of  the  current  year,  and  it  is  a  part  of  the  aggregate 
amount  so  added  together,  and  a  payment  of  a  part  of  it 
does  not  discharge  the  whole  of  such  aggregate  amount. 

Appellant,  by  his  purchase  of  these  lots  subject  to  the 
taxes  due  thereon,  as  found  by  the  decree  under  which  he 
claims,  is  in  no  position  to  dispute  these  taxes.  By  his  pur- 
chase he  has  received  property  he  has  not  paid  for,  to  the 
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extent  of  these  taxes.  Insurance  Co.  v.  Littlefield,  67  111.  36S  ; 
Pinckard  v.  Milmine,  76  id.  453 ;  Byrne  v.  Morehouse,  22  id. 
603 ;  Valentine  v.  Fish,  45  id.  462 ;  Henderson  v.  Bellew,  id. 
322 ;  Pike  v.  <7ns£,  62  id.  464. 

Keasonable  penalties  for  delay  in  paying  taxes,  where  the 
tax-payer  may  be  heard  to  contest  his  delinquency  before, 
judgment,  may  be  provided,  and  enforced  by  sale  of  his  land. 
Cooley  on  Taxation,  313;  Bristol  v.  Chicago,  22  111.  587; 
People  v.  Peacock,  98  id.  172  ;  Scammon  v.  Chicago,  44  id.  278. 

Section  129  was  properly  amended  in  1879.  Appellant's 
view  would  render  invalid  nearly  all  the  amendments  of  the 
statute  since  the  new  constitution  was  adopted. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  case  is  now  before  us  on  a  rehearing,  allowed  upon 
the  petition  of  appellee,  which  opens  up  all  questions  for 
reconsideration  that  properly  arise  upon  the  record,  or  that 
were  discussed  by  counsel  or  passed  upon  by  the  court  at 
the  former  hearing. 

The  judgment  sought  to  be  reversed  is  assailed  by  appel- 
lant's counsel  on  numerous  grounds.  All  the  positions  as- 
sumed by  them  which  are  deemed  of  sufficient  importance 
to  notice,  are  fully  met  by  the  opinion  filed  in  the  case  upon 
the  former  hearing,  which  opinion,  with  a  slight  modifica- 
tion, we  entirely  approve,  saving  an  error  of  fact,  hereafter 
to  be  noted,  which  is  of  so  serious  a  character  as  to  require 
a  change  in  the  final  result.  Such  being  the  case,  it  will  be 
sufficient  for  the  present  purpose  to  briefly  summarize  the 
points  made  and  decided  upon  the  former  hearing,  referring 
counsel  to  the  opinion  then  filed  for  a  more  elaborate  discus- 
sion of  the  grounds  upon  which  the  decision  is  placed. 

First — It  is  contended  the  legislature  has  no  power  to  pro- 
vide for  the  sale  of  land  in  a  summary  way  for  the  non- 
payment of  interest  on  forfeited  or  back  taxes,  or  for  a  penalty 
imposed  for  the  non-payment  of  taxes, — that  it  has  power  to 
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provide  for  the  sale  of  land  for  taxes,  only.  Section  4,  article 
9,  of  the  present  constitution,  is  referred  to  as  sustaining  this 
position.  There  is  nothing  in  the  section  mentioned,  as  we 
conceive,  that  is  inconsistent  with  the  right  of  the  legislature 
to  authorize  the  sale  of  delinquent  lands  for  such  interest  and 
penalties  in  connection  with  the  taxes  due  thereon.  The  right 
to  levy  and  collect  taxes  to  defray  the  legitimate  expenses  of 
government  is  inherent,  and  it  is  erroneous  to  suppose  that 
the  section  of  the  constitution  in  question  confers  this  right. 
It  is  a  mere  limitation  upon  the  taxing  power,  and  consid- 
ering it  in  that  light,  it  is  very  clear  there  is  nothing  in  it 
prohibiting  the  enactment  of  such  a  law. 
i  Second — It  is  claimed  the  legislature  has  no  constitutional 
power  to  authorize  a  mere  ministerial  officer  to  impose  a  fine 
or  penalty  upon  the  delinquent  tax-payer.  That  is  certainly 
true,  but  we  fail  to  perceive  the  application  of  that  principle 
to  a  tax  proceeding  properly  conducted  under  the  statute. 
In  that,  as  in  all  other  cases,  the  law  itself  imposes  the  pen- 
alty, but  before  it  can  be  enforced  against  a  particular  in- 
dividual there  must  be  a  judicial  inquiry,  and  the  supposed 
delinquent  must  have  an  opportunity  to  be  heard  after  notice, 
either  actual  or  constructive.  It  is  hardly  necessary  to  say 
this  is  clearly  and  amply  provided  for  in  a  proceeding  to 
obtain  judgment  against  lands  for  delinquent  taxes.  When 
application  is  made  for  judgment  in  such  cases,  unless  notice 
has  been  given  to  the  owner  in  the  manner  required  by  law  no 
steps  can  be  taken  in  the  case  until  the  law  has  been  com- 
plied with  in  that  respect,  after  which,  if  the  owner  has  any 
defence,  he  must,  as  in  any  other  case,  appear  and  present 
it,  otherwise  judgment  will,  of  course,  go  against  him.  This 
is  all  that  is  of  it.  There  is  manifestly  nothing  in  the  point. 
Smith  v.  The  People,  94  111.  229. 

Third — It  is  also  contended  that  the  amendment  of  the 
129th  section  of  the  act  of  1872,  by  the  act  of  1879,  is  in- 
valid, because  the  amendatory  act  does  not  set  out  in  full 
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the  section  proposed  to  be  amended,  the  claim  being  that  an 
amendment  thus  made  is  in  conflict  with  section  13,  article  4, 
of  the  constitution,  which  provides  "that  no  law  shall  be  re- 
vived or  amended  by  reference  to  the  title  only,  but  the  law 
revived  or  the  section  amended  shall  be  inserted  in  the  new 
act."  We  understand  the  requirement  of  this  provision  of 
the  constitution  is  fully  met  if  the  amended  section  is  set  out 
in  full,  as  amended.  This  was  done.  It  follows,  therefore,  the 
amendment  in  question  is  constitutional  and  valid.  Section 
129,  as  amended  by  the  act  of  1879,  is  as  follows:  "In  all 
cases  where  any  real  property  has  heretofore  been,  or  may 
hereafter  be,  forfeited  to  the  State  for  taxes,  it  shall  be  the 
duty  of  the  clerk,  when  he  is  making  up  the  amount  of  tax 
due  on  such  real  property  for  the  current  year,  to  add  the 
amount  of  back  tax,  interest,  penalty  and  printer's  fees  re- 
maining due  on  such  real  property,  with  one  year's  interest, 
at  ten  per  cent,  on  all  taxes  heretofore  forfeited,  and  twenty- 
five  per  cent  on  all  taxes  hereafter  levied  and  forfeited  on 
the  amount  of  tax  due,  to  the  tax  of  the  current  year,  and 
the  aggregate  amount,  so  added  together,  shall  be  collected 
in  like  manner  as  the  tax  on  other  real  property  for  that 
year  may  be  collected :  Provided,  that  the  county  clerk  shall 
first  carefully  examine  said  list,  and  strike  out  therefrom 
all  errors,  and  otherwise  make  such  corrections  as  may  be 
necessary  with  respect  to  such  property  or  tax."  By  this 
section,  before  thus  amended,  the  clerk,  in  making  up  the 
amount  of  taxes  due  for  the  current  year  on  real  property 
forfeited  to  the  State,  was  required  "to  add  the  amount  of 
back  tax,  interest,  penalty  and  printer's  fees  remaining  due  on 
such  real  property,  with  one  year's  interest,  at  ten  per  cent, 
on  the  amount  of  tax  due,  to  the  tax  of  the  current  year. "  By 
carefully  comparing  the  original  with  the  amended  section,  it 
will  be  seen  the  only  effect  of  the  amendment  was  to  change 
the  amount  of  interest  from  ten  per  cent  to  twenty-five  per 
cent  on  all  taxes  levied  and  forfeited  after  the  amendment  went 
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into  operation.  As  to  forfeited  taxes  which  were  not  both 
levied  and  forfeited  after  that  time,  the  penalty  of  ten  per 
cent  was  still  to  apply.  In  respect  to  the  taxes  of  1879,  it 
was  assumed,  and  so  stated  on  the  former  consideration  of 
this  case,  that  the  twenty-five  per  cent  penalty  could  not 
properly  be  applied  to  the  taxes  for  1879,  for  the  reason  they 
could  not  have  been  both  levied  and  forfeited  after  the  first 
of  July  of  that  year,  when  the  act  took  effect.  This  state- 
ment was  inadvertently  made,  and  is  accurate  only  as  to  the 
State  taxes.  As  to  county  taxes,  they  can  not  be  lawfully 
levied  until  in  September.  (See  Eev.  Stat.  chap.  120,  sec. 
121.)  So,  also,  as  to  road,  school  and  municipal  taxes,  they 
may  all  be  levied  after  the  first  of  July,  though  they  might 
lawfully  be  levied  before  that  time.  See  Eev.  Stat.  sec.  119, 
chap.  121,  sec.  44,  chap.  122,  and  sec.  Ill,  chap.  24. 

The  chief  trouble  in  this  case,  and  that  which,  on  the 
former  hearing,  led  to  a  misapprehension  as  to  what  was  in- 
cluded in  the  judgment,  results  from  the  fact  that  the  clerk, 
in  making  up  the  amount  of  taxes  from  year  to  year,  erro- 
neously added  interest  on  the  interest  and  costs  embraced 
in  former  forfeitures,  and  also  erroneously  included  in  each 
of  these  computations  fifty-one  cents  costs,  whereas  the  law 
allowed  but  ten ;  and  if  the  judgment  had  been  rendered,  as 
was  assumed  before,  for  the  full  amount  of  these  estimates, 
as  is  shown  by  the  tax  books,  as  well  as  by  the  delinquent 
list  itself,  the  judgment  would  clearly  have  been  erroneous, 
as  before  stated.  But  upon  an  examination  of  the  judgment 
itself,  we  find  that  it  is  much  less  than  the  amount  for  which 
judgment  was  demanded  by  the  collector,  as  shown  by  the 
delinquent  list  and  tax  books.  Thus,  the  amount  of  taxes 
charged  against  these  lots,  as  shown  by  the  delinquent  list, 
and  for  which  judgment  was  asked,  is  as  follows :  Against 
lot  1,  $168.59;  against  lot  16,  $126.60;  against  lot  17, 
$1026.52,  and  against  lot  18,  $202.80;  whereas,  the  actual 
judgments  rendered  against  said  lots  are,  respectively,  for 
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$148.79,  $106.87,  $871.54,  and  $172.92,  besides  twenty- 
three  cents  costs  in  each  case,  making  a  difference  in  the 
aggregate  of  $224.39.  This  difference  will  be  found  by  actual 
calculation,  when  the  various  sections  of  the  statute  relating 
to  the  subject  are  given  their  proper  effect,  to  more  than 
cover  the  improper  items  above  mentioned,  which  were  in- 
cluded by  the  clerk  in  his  annual  computations  of  the  amount 
of  taxes,  interest,  etc.,  due  on  the  lots.  This,  indeed,  does 
not  seem  to  be  seriously  questioned  by  appellant  in  his  final 
argument, — at  least  he  does  not  give,  or  even  suggest,  any 
mode  of  computation,  based  upon  the  sections  of  the  statute 
relating  to  the  subject,  by  which  it  will  appear  the  judgments 
against  these  lots  are  for  too  much;  but  the  claim  rather 
is,  as  we  understand  counsel,  that  inasmuch  as  the  record  is 
conceded  to  show  that  the  clerk,  from  year  to  year,  included 
improper  items  in  his  computations,  any  judgment  founded 
upon  such  a  record,  although  confessedly  for  no  more  than 
is  justly  due,  will  be  invalid.  We  can  not  concur  in  this 
view.  To  so  hold  would  be  saying,  in  effect,  that  the  taxes, 
interest  and  costs  properly  chargeable  against  these  lots  can 
not  be  enforced  against  them  at  all.  Surely,  the  mere  mis- 
takes of  the  clerk  ought  not  to  be  visited  with  consequences 
so  serious,  especially  as  they  affect  public  interests  only. 

We  have  not  deemed  it  necessary  or  proper  to  set  out  the 
computation  by  which  the  conclusion  now  reached  is  verified, 
but  the  facts  are  all  stated,  which  will  enable  any  one  who 
desires,  to  test  its  correctness  for  himself.  We  will  simply 
add,  in  this  connection,  for  the  benefit  of  those  who  desire  to 
do  so,  that  in  making  such  computation  it  is  not  only  neces- 
sary to  keep  in  view  section  129  of  the  Eevenue  act,  both 
before  and  after  its  amendment  in  1879,  but  also  section  177 
of  the  same  act.  This  section  is  cumulative,  and  is  appli- 
cable to  the  taxes  for  1880  and  1881.  It  provides:  "All 
real  estate  upon  which  taxes  remain  due  and  unpaid  on  the 
10th  day  of  March,  annually,  or  at  the  time  the  town  or  dis- 
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trict  collector  makes  return  of  his  books  to  the  county  col- 
lector, shall  be  deemed  delinquent,  and  all  such  due  and 
unpaid  taxes  shall  bear  interest  after  the  first  day  of  May, 
at  the  rate  of  one  per  cent  a  month, "  etc.  In  applying  the 
amendatory  act  of  1879,  if  necessary  to  sustain  the  judg- 
ment, it  will  be  presumed  that  all  the  taxes  of  that  year, 
except  the  State  taxes,  were  levied  after  the  first  of  July, 
when  that  act  took  effect. 

Upon  the  facts,  as  we  now  understand  them,  we  are  satis- 
fied the  judgment  of  the  court  below  is  right,  and  it  will 
therefore  be  affirmed. 

Judgment  affirmed. 

The  following  is  the  opinion,  as  prepared  by  Mr.  Justice 
Dickey,  which  was  rendered  on  the  original  hearing  of  this 
case,  and  to  which  reference  is  made  in  the  foregoing  opinion 
of  the  court : 

Mr.  Justice  Dickey  :  It  is  first  insisted  that  the  legislature 
has  no  power  to  provide  for  the  sale  of  land  for  the  non-pay- 
ment of  interest  or  penalties  upon  taxes  levied  thereon,  and 
section  4,  of  article  9,  of  the  State  constitution,  is  referred 
to  as  sustaining  this  position.  That  section  declares  that 
"the  General  Assembly  shall  provide,  in  all  cases  where  it 
may  be  necessary  to  sell  real  estate  for  the  non-payment  of 
taxes  or  special  assessments  for  State,  county,  municipal  or 
other  purposes,  that  a  return  of  such  unpaid  taxes  or  assess- 
ments shall  be  made  to  some  general  officer  of  the  county 
having  authority  to  receive  State  and  county  taxes,  and  there 
shall  be  no  sale  of  said  real  estate  for  any  of  said  taxes  or 
assessments  but  by  said  officer,  upon  the  order  of  some  court 
of  record."  This  section  of  the  constitution  contains  no  ex- 
press grant  of  power  to  the  General  Assembly,  and  yet  it 
clearly  recognizes  a  power  in  that  body  to  provide  for  the  sale 
of  real  estate  for  taxes.  Instead  of  a  grant  of  power,  it  is 
rather  a  limitation  or  restriction  upon  the  exercise  of  such 
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power,  and  is  intended  for  the  regulation  of  such  sales  by  a 
uniform  rule  or  method  of  procedure.  Without  this  section, 
the  power  of  the  legislature  in  respect  to  providing  for  the 
sale  of  land  for  taxes  and  special  assessments,  and  the  mode 
to  be  pursued  in  making  sales,  would  have  been  plenary. 
With  it,  such  a  sale  must  be  made  by  a  general  officer  author- 
ized to  receive  State  and  county  taxes,  and  not  by  him  except 
in  pursuance  of  an  order  of  some  court  of  record.  The  law 
is  well  settled  that  the  legislative  power  of  a  State  is  unlim- 
ited, except  by  the  State  and  Federal  constitutions.  Our 
State  constitution  grants  all  legislative  power  to  the  General 
Assembly,  subject,  only,  to  the  restrictions  contained  therein, 
and  in  the  constitution  of  the  United  States.  The  General 
Assembly  having  power  to  provide  for  the  levy  and  collection 
of  taxes  for  the  various  purposes  named  in  the  constitution, 
it  has  the  power,  as  a  necessary  incident,  to  adopt  any  and 
all  proper  means  adequate  to  accomplish  the  principal  thing, 
subject,  only,  to  constitutional  restrictions.  It  might  with 
equal  propriety  be  claimed  that  the  costs  incurred  should  not 
be  included  in  a  judgment  against  land  for  taxes. 

Eeference  is  made  to  Scammon  et  al.  v.  City  of  Chicago,  44 
111.  269,  as  holding  that  the  imposition  of  a  penalty  of  five 
per  cent  against  a  tax-payer  for  not  paying  by  a  day  named, 
was  in  violation  of  the  constitutional  provision  requiring  taxes 
to  be  uniform,  and  that  the  power  to  impose  or  add  a  penalty 
can  not  be  conferred  on  a  ministerial  officer  without  the  tax- 
payer having  an  opportunity  to  be  heard.  The  addition  of 
the  penalty  of  ten  per  cent  and  twenty-five  per  cent,  as  re- 
quired by  section  129  of  the  Ee venue  act,  does  not  violate  the 
rule  of  uniformity  required  by  the  constitution.  The  provi- 
sion of  the  statute  is  not  partial  in  its  operation,  but  applies 
to  all  tax-payers  alike,  who  may  suffer  their  taxes  to  remain 
unpaid  until  their  property  is  forfeited  to  the  State.  In  the 
case  just  referred  to,  this  court,  on  a  rehearing,  said :  "That 
the  legislature  may  authorize  the  courts  to  impose  and  render 
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a  judgment  for  such  a  penalty,  we  have  no  doubt ;  but  we  do 
not  believe  that  such  a  power  can  be  conferred  upon  a  mere 
ministerial  officer,  without  any  opportunity  to  be  heard  by 
the  tax-payer."  The  statute  here  governing  (Eevenue  act, 
sec.  129,)  does  not  attempt  to  confer  power  on  the  county 
clerk  to  determine  whether  a  party  has  incurred  the  penalty 
therein  provided,  but  it,  in  effect,  itself  imposes  the  same. 
If  any  question  arises  as  to  whether  a  party  has  incurred  the 
penalty,  he  has  an  opportunity  to  be  heard  by  the  court,  on 
application  for  judgment,  and  have  the  matter  adjudicated. 
In  adding  such  penalty  the  clerk  does  not  impose  the  same, 
any  more  than  he  does  the  back  tax  or  costs.  In  the  case 
of  People  v.  Smith,  94  111.  229,  the  court  say :  "The  addition 
which  the  clerk  was  required  to  make  to  the  back  tax,  seems 
to  have  been  required  as  a  penalty  upon  the  owner  of  the 
land  for  a  failure  to  pay  the  taxes  due,  at  the  proper  time, 
and  we  perceive  no  reason  why  it  should  not  be  imposed. 
Suppose  the  legislature  had  provided  that  when  the  tax  due 
upon  a  tract  of  land  was  not  paid,  and  the  land  was  forfeited 
to  the  State,  the  clerk,  in  extending  the  taxes  for  a  subse- 
quent year,  should  add  fifty  per  cent  to  the  back  taxes  as  a 
penalty  upon  the  owner  for  a  failure  to  pay  his  taxes  when 
due.  No  reason  is  perceived  why  a  provision  of  this  character 
might  not  be  enforced.  If  it  could,  upon  the  same  principle 
and  for  a  like  reason  the  clerk  could,  under  section  129,  add 
to  the  back  taxes  ten  per  cent  interest  for  one  year,  and  a 
printer's  fee,  as  a  penalty." 

It  is  next  insisted  that  section  129  of  the  Eevenue  act  of 
1872  was  not  amended  in  1879  in  the  manner  required  by 
section  11,  article  4,  of  the  constitution,  which  provides,  "that 
no  law  shall  be  revived  or  amended  by  reference  to  its  title 
only,  but  the  law  revived  or  the  section  amended  shall  be 
inserted  at  length  in  the  new  act."  The  section,  as  amended, 
was  inserted  in  full  in  the  amendatory  act  of  1879,  but  it  is 
claimed  that  this  is  not  a  compliance  with  the  constitutional 


Chambers  v.  The  People  ex  rel.  525 

Opinion  of  the  Court. 

provision,  and  that  it  requires  the  original  section  to  be  set 
out  in  full  in  the  amending  act.  We  can  not  give  our  assent 
to  this  view.  To  do  so  would  be  to  hold  many  important 
amendments  of  preexisting  statutes  as  void,  and  it  would  be 
difficult  to  calculate  the  disastrous  consequences  of  such  a 
holding.  Both  the  legislative  and  executive  departments  of 
the  State  government  have  given  this  constitutional  provision 
a  more  reasonable  construction.  There  seems  to  be  no  dif- 
ference between  the  words,  "the  section  amended,"  and  "the 
section  as  amended."  The  object  of  the  provision  was  to 
give  members  of  the  General  Assembly  a  better  opportunity 
to  inform  themselves  of  the  scope  and  effect  of  the  proposed 
amendment,  and  see  the  bearing  the  change  would  have  upon 
the  meaning  of  the  section,  taken  as  a  whole,  and  know  more 
readily  the  meaning  of  the  section  after  its  amendment, — 
and  this  is  accomplished  by  inserting  the  entire  section  as 
amended.  In  the  case  now  being  considered,  the  original  sec- 
tion required  the  back  tax  on  lands  forfeited  to  the  State,  etc., 
remaining  due,  with  one  year's  interest  at  ten  per  cent  on  the 
amount  of  tax  due,  to  be  added  to  the  tax  of  the  current  year. 
By  the  amendment  this  is  changed  as  to  all  taxes  levied  and 
forfeited  after  July  1,  1879,  by  increasing  the  interest  to  be 
added  to  twenty-five  per  cent.  If  this  amendment  had  been 
made  by  reference  to  the  original  section,  only,  without  giving 
the  section  as  amended,  both  the  old  and  the  new  law  would 
have  to  be  examined  to  know  the  force  and  effect  of  the  words 
added,  in  the  amendment.  See  Timm  v.  Harrison,  109  111. 
597. 

Section  129  of  the  Bevenue  law,  as  amended  in  1879,  is  as 
follows :  "In  all  cases  where  any  real  property  has  hereto- 
fore been,  or  may  hereafter  be,  forfeited  to  the  State  for  taxes, 
it  shall  be  the  duty  of  the  clerk,  when  he  is  making  up  the 
amount  of  tax  due  on  such  real  property  for  the  current  year, 
to  add  the  amount  of  back  tax,  interest,  penalty  and  printer's 
fees  remaining  due  on  such  real  property,  with  one  year's 
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interest  at  ten  per  cent  on  [all  taxes  heretofore  forfeited,  and 
twenty-five  per  cent  on  all  taxes  hereafter  levied  and  forfeited, 
on]  the  amount  of  tax  due,  to  the  tax  of  the  current  year; 
and  the  aggregate  amount  so  added  together  shall  be  collected 
in  like  manner  as  the  tax  on  other  real  property  for  that 
year  may  be  collected :  Provided,  that  the  county  clerk  shall 
first  carefully  examine  said  list,  and  strike  out  therefrom  all 
errors,  and  otherwise  make  such  corrections  as  may  be  neces- 
sary with  respect  to  such  property  or  tax."  The  words  in 
brackets  are  those  added  by  the  amendment.  This  section, 
as  amended,  required  the  county  clerk  to  add  ten  per  cent  on 
the  amount  of  all  such  back  taxes  due  each  year,  in  case  of 
a  forfeiture  of  the  property  before  July  1,  1879,  and  twenty- 
five  per  cent  on  taxes  levied  and  forfeited  after  that  date,  to 
such  back  taxes,  printer's  fees  and  the  current  year's  tax, 
but  it  did  not  authorize  the  addition  of  such  per  cents  on  the 
amount  of  the  costs,  interest  or  penalties  which  had  accumu- 
lated in  preceding  years.  This  interest  or  per  cent  is  "on  all 
taxes  heretofore  forfeited,"  and  "on  all  taxes  hereafter  levied 
and  forfeited."  (People  ex  rel.  v.  Gale,  93  111.  127;  People  v. 
Smith,  94  id.  228 ;  Belleville  Nail  Co.  v.  People  ex  rel.  98  id. 
399.)  In  this  case  it  is  evident  that  the  clerk,  in  extending 
the  tax  of  each  current  year  after  1872,  added  to  the  same 
all  back  taxes,  interest  and  costs  included  in  these  forfeitures, 
and  interest  not  only  on  taxes  for  which  the  land  had  been 
forfeited,  but  also  interest  on  such  interest,  and  on  the  costs 
embraced  in  such  former  forfeitures.  This  was  done  without 
authority  of  the  law.  Take  lot  17,  for  instance.  The  tax  of 
1871  was  $51.57,  to  which  was  added  fifty  cents  costs,  making 
$52.07,  for  which  sum  the  lot  was  forfeited  at  the  tax  sale  in 
1872.  In  extending  the  tax  for  the  year  1872,  (which  was 
$53.50,)  the  clerk  added  $52.07  as  forfeited  back  tax,  fifty- 
one  cents  printer's  fees,  and  $5.20  interest,  at  ten  per  cent 
on  $52.07,  which  includes  the  costs  of  1871, — making  in  all 
$111.28  total  charges  for  1872  and  the  amount  of  the  for- 
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feiture  in  1873.  To  this  he  added  the  current  tax  of  1873, 
being  $47.78,  fifty-one  cents  costs,  and  $11.12  interest  on 
the  whole  amount  of  the  forfeiture  ($111.28,)  including  inter- 
est on  costs,  and  interest  on  interest  on  the  tax  of  1871,  a 
second  time. 

It  may  be  observed,  in  respect  to  the  interest  or  penalty  of 
twenty-five  per  cent  provided  for  in  the  amendment  of  sec- 
tion 129,  (in  force  July  1,  1879,)  that  this  increased  interest 
applies  only  to  taxes  after  that  date  levied  and  forfeited,  and 
not  to  forfeitures  after  that  date  in  respect  to  taxes  levied 
before  that  amendment  took  effect.  The  current  tax  of  the 
year  1879  could  not  have  been  levied  and  forfeited  subsequent 
to  July  1,  1879,  and  hence  the  twenty-five  per  cent  could  not 
be  added  until  after  the  year  1879,  and  then  it  can  not  be 
computed  upon  all  the  back  taxes  of  that  and  prior  years, 
but  only  upon  such  taxes  as  were  levied  after  July  1,  1879, 
and  in  respect  of  which  there  has  been  a  forfeiture  for  non- 
payment. The  amendment  is  penal  in  its  character,  and  the 
courts  should  not  endeavor  to  make  it  more  so  by  any  strained 
or  technical  construction.  The  record  shows  that  fifty  cents 
for  1872,  and  fifty-one  cents  for  each  succeeding  year,  was 
added  to  the  current  and  other  tax,  as  printer's  fees.  This 
was  not  authorized  by  law,  the  statute  allowing  only  ten  cents 
printer's  fees  for  each  year.     Eev.  Stat.  chap.  53,  sec.  22. 

It  is  also  insisted  that  section  188  of  the  Eevenue  act  re- 
quires the  collector's  return  or  delinquent  list  to  show  the 
year  or  years  for  which  the  back  taxes  were  due,  and  the 
amount  which  was  due  for  each  of  the  several  years,  from 
1871  to  1881,  inclusive.  That  section  provides:  "The  col- 
lector shall  transcribe  into  a  book  prepared  for  that  purpose, 
and  known  as  'the  tax  judgment,  sale,  redemption  and  for- 
feiture record,'  the  list  of  delinquent  lands  and  lots,  which 
shall  be  made  out  in  numerical  order,  and  contain  all  the 
information  necessary  to  be  recorded,  at  least  five  daj^s  before 
the  commencement  of  the  term  at  which  application  for  judg- 
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ment  is  to  be  made,— which  book  shall  set  forth  the  name  of 
the  owner,  if  known ;  the  proper  description  of  the  land  or 
lot ;  the  year  or  years  for  which  the  tax  or  special  assessments 
are  due;  the  valuation  on  which  the  tax  is  extended."  The 
requirement  that  the  list  shall  show  the  year  or  years  for 
which  the  tax  or  assessments  are  due,  and  the  valuation  of 
the  land  or  lot,  has  reference  more  directly  to  the  current 
year's  taxes  remaining  unpaid,  which  are  demanded  for  the 
first,  and  have  no  reference  to  taxes  for  which  lands  have 
been  forfeited.  To  require  the  same  particularity  in  regard 
to  the  back  taxes  of  many  years  for  which  the  land  has  been 
forfeited,  would  seem  to  impose  an  unreasonable,  if  not  an 
impracticable,  labor,  without  any  corresponding  advantage. 
Such  a  practice  would  render  the  collector's  warrant  in  such 
cases  very  complicated  and  voluminous.  By  resort  to  the 
former  records  of  the  judgments  under  which  the  forfeitures 
were  had,  the  tax-payer  can  find  the  several  valuations,  and 
other  details.  Having  been  furnished  to  him  once,  the  legis- 
lature did  not  consider  it  necessary  that  all  these  details 
should  be  repeated  on  the  record,  where  the  addition  of  such 
back  taxes  is  required  to  be  made  to  the  taxes  of  the  current 
year.  No  reason  is  shown  why  the  collector's  report  should 
show  the  amount  of  back  tax  under  forfeiture  for  each  of 
several  years,  any  more  than  the  valuation  of  each  year. 
Section  182  has  no  reference  to  back  taxes  for  which  land 
has  been  forfeited  to  the  State.  The  proceeding  for  the  col- 
lection of  taxes  under  forfeitures  is  prescribed  in  sections 
129  and  229  of  the  Eevenue  statute.  In  neither  of  these 
sections  is  there  found  any  requirement  that  the  years  for 
which  such  taxes  were  assessed  and  levied  shall  be  stated  in 
the  return  to  the  court.  (Pike  v.  People,  80  111.  82.)  Such 
a  statement  seems  to  be  wholly  unnecessary,  as  those  facts 
are  shown  in  the  record  of  the  judgment  under  which  such 
lands  were  forfeited,  and  the  amount  and  validity  there  ascer- 
tained.    If  the  same  are  to  be  challenged,  it  rests  on  the 
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objector  to  show  his  defence  by  the  production  of  these  for- 
mer records,  and  pointing  out  the  alleged  defect  or  vice,  if 
the  same  does  not  appear  on  the  face  of  the  collector's  return. 
In  this  case  the  delinquent  list  filed  May  9,  1883,  does  not 
show,  separately,  the  back  tax  of  each  year  for  the  taxes  for 
which  the  land  had  been  forfeited,  but  gives  the  aggregate 
amount  of  such  back  tax,  interest  and  costs,  from  1871  to 
1878,  and  from  1879  to  1880,—  thus,  lot  1,  1871-1878, 
$112.59;  1879-1880,  $25.16.  This,  we  think,  is  sufficient 
in  this  regard. 

-  We  have  been  referred  to  four  cases  as  settling  the  rule 
otherwise.  They  will  be  found  to  have  no  reference  to  back 
taxes  under  forfeitures.  In  the  first,  (Pickett  v.  Hartsock,  15 
111.  279,)  the  defect  in  the  report  was,  that  it  failed  to  state 
for  what  year  the  taxes  were  assessed, — they  did  not  purport 
to  be  on  forfeitures.  In  Morgan  v.  Camp,  16  111.  176,  the 
report  did  not  contain  the  heading  required  by  the  statute, 
and  did  not  show  on  its  face  in  what  county  the  lands  were 
situated,  or  the  year  for  which  the  taxes  were  assessed.  In 
Morrill  v.  Swartz,  39  111.  108,  the  defect  in  the  report  was, 
that  it  gave  the  total  amount  of  taxes  due,  without  showing 
whether  they  were  State  or  county  taxes.  To  the  same  effect 
is  the  case  of  Fox  v.  Turtle,  55  111.  377.  These  cases  are 
not  any  authority  on  the  question  now  before  us.  But  we 
are  not  wanting  in  authority  upon  this  point.  In  Pike  et  al. 
v.  People  ex  rel.  84  111.  80,  it  was  held  that  the  statute  does 
not  require  that  the  collector's  advertisement  and  application 
for  judgment  against  lands  for  back  taxes  shall  state  the  year 
for  which  the  lands  were  forfeited.  The  case  of  Mann  v. 
People  ex  rel.  102  El.  346,  only  holds  it  error  to  give  judg- 
ment against  land  for  back  taxes  not  claimed  to  be  due  or 
reported  as  unpaid.  In  that  case  the  report,  which  was 
likened  to  a  declaration,  showed  a  delinquency  only  as  to  the 
tax  of  1880  and  back  tax  of  1879,  "and  subsequent  years," 
and  judgment  was  rendered  for  the  tax  of  1880,  and  back 
34—113  Lll. 
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taxes  for  the  years  1875  to  1879,  inclusive, — and  this  was 
held  erroneous,  because  the  judgment  related  to  taxes  for 
years  not  subsequent  to  1879.  The  question  here  was  not 
involved. 

It  is  also  claimed  that  no  judgment  can  be  rendered  against 
the  lots  for  such  back  taxes,  separate  from  the  taxes  of  the 
current  year, — that  is,  without  taxes  of  the  current  year  are 
embraced  in  the  judgment.  This  is  wholly  untenable.  If 
such  were  the  law,  the  tax  debtor  might  always  defeat  an 
application  for  judgment  by  paying  the  taxes  of  the  current 
year.  It  is  sufficient  that  such  back  taxes  are  added  in  the 
warrant  to  current  taxes.  The  back  taxes  in  this  case  were 
extended  in  1882,  with  the  taxes  of  that  year,  and  the  appel- 
lant paid  the  taxes  of  1882  alone,  as  he  had  the  right  to  do. 
This  payment  of  a  part  of  the  taxes  then  due  and  extended 
against  his  property,  did  not  relieve  it  from  the  lien  of  the 
remaining  charge.  The  case  of  Stamposki  v.  Stanley,  109 
111.  210,  does  not  sustain  appellant's  position.  The  point  in 
this  regard  decided  in  that  case  was,  that  two  separate  judg- 
ments could  not  lawfully  be  rendered  against  a  single  lot, — 
one  for  such  back  taxes,  and  the  other  for  the  current  year's 
taxes. 

Lastly,  it  is  claimed  that  the  appellant  is  not  in  a  position 
to  question  the  propriety  of  the  judgment,  for  the  reason  that 
he  purchased  the  lots  at  a  sale  made  under  a  decree  of  court 
in  a  partition  proceeding.  The  decree  found  the  amount  of 
the  taxes  due  upon  each  of  the  lots,  as  shown  by  the  collect- 
or's books,  and  ordered  an  appraisal  and  sale,  subject  to  the 
taxes  as  an  incumbrance.  There  is  nothing  to  show  that 
appellant,  in  making  his  purchase,  or  in  any  other  way,  ever 
assumed  or  promised  to  pay  the  taxes  on  these  lots,  or  any 
part  thereof.  Appellant  stands  in  the  same  position  as  any 
other  grantee  whose  deed  is  made  subject  to  an  existing  in- 
cumbrance. If  he  assumes  to  discharge  the  same  by  paying 
a  given  amount,  as,  with  a  part  of  the  purchase  money  re- 
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tained  for  that  purpose,  he  becomes  personally  responsible 
to  the  holder  of  the  incumbrance ;  but  simply  taking  a  con- 
veyance subject  to  a  prior  lien,  imposes  no  personal  liability 
on  the  grantee  to  remove  the  same,  but  he  takes  the  land 
subject  to  the  true  amount  of  the  incumbrance. 


Edward  F.  Thomas 

v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Ottawa  May  15,  1885. 

1.  Criminal  law — of  the  indictment — for  conspiracy  to  obtain  goods 
by  false  pretences.  Where  the  act  to  be  accomplished  by  a  conspiracy  is 
illegal,  as,  to  obtain  the  goods  of  another  by  false  pretences,  it  is  not  neces- 
sary to  specify  in  the  indictment  the  means  by  which  it  was  intended  to  be 
accomplished. 

2.  So  a  count  in  an  indictment  that  the  defendants,  on,  etc.,  at,  etc.,  felo- 
niously, fraudulently  and  deceitfully  did  conspire  and  agree  together,  with 
the  fraudulent  and  malicious  intent  then  and  there,  feloniously,  wrongfully 
and  wickedly,  to  obtain  one  horse,  of  the  value  of  $75,  and  describing  other 
property  in  bike  manner  sought  to  be  obtained,  and  giving  its  value,  the  per- 
sonal goods  and  property  of  K.  0.,  from  the  said  K.  C,  by  false  pretences, 
and  to  cheat  and  defraud  her,  the  said  K.  C,  of  the  same,  contrary,  etc.,  is 
substantially  good. 

3.  Same — misjoinder  of  counts.  A  conspiracy  to  obtain  the  goods  of 
another  by  false  pretences  being  only  a  misdemeanor,  both  at  common  law 
and  by  our  statute,  though  punishable  by  confinement  in  the  penitentiary,  an 
indictment  charging  such  offence  in  two  counts,  with  a  third  charging  the 
obtaining  of  the  same  goods  by  false  pretences,  will  not  be  obnoxious  to  the 
objection  of  a  misjoinder  of  counts. 

4.  Same — conspiracy  to  defraud — negligence  of  the  party  conspired 
against.  Where  several  persons  conspire  together  to  obtain  the  goods  of 
another  by  false  pretences,  and  obtain  such  goods  upon  the  false  assurance 
that  one  of  them  has  a  clear  title  to  certain  lots  which  are  given  in  exchange, 
the  fact  that  the  owner  of  the  goods  was  induced,  by  his  confidence  in  the- 
false  assurances,  to  forego  an  examination  of  the  records,  which  would  have^ 
shown  the  defendants  had  no  good  title  to  convey,  and  was  negligent  in  rely- 
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ing  upon  the  representations  made,  will  not  prevent  a  conviction  of  the 
defendants  so  conspiring  together. 

5.  Same — one  good  count — general  motion  to  quash.  A  general  motion 
to  quash  an  indictment  containing  several  counts,  should  be  overruled  if  any 
count  thereof  is  good. 

6.  Same — one  good  count — general  verdict.  A  verdict  finding  the  de- 
fendants guilty  of  a  conspiracy  to  obtain  goods  by  false  pretences,  under  an 
indictment  containing  two  counts  for  such  offence,  will  be  sustained  if  either 
of  the  counts  is  good. 

7.  Same — verdict  of  guilty  as  to  a  portion  of  several  counts — effect  as 
to  the  other  counts.  "Where  an  indictment  contains  three  counts,  two  of 
them  charging  a  conspiracy  to  obtain  goods  by  false  pretences,  and  the  third 
for  obtaining  goods  by  false  pretences,  a  verdict  finding  the  defendants  guilty 
of  the  conspiracy  to  obtain  the  goods  by  false  pretences,  saying  nothing  as  to 
the  third  count,  is  equivalent  to  a  finding  of  not  guilty  as  to  that  count. 

8.  Same — misdemeanor — measure  of  punishment  allowable.  It  is  com- 
petent for  the  legislature  to  provide  that  a  misdemeanor  may  be  punished  by 
confinement  in  the  penitentiary. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

This  was  an  indictment  found  at  the  March  term,  1884, 
of  the  Criminal  Court  of  Cook  county,  against  Edward  F. 
Thomas  and  William  G-.  Murphy,  the  first  count  of  which  is 
as  follows : 

"The  grand  jurors  chosen,  selected  and  sworn  in  and  for 
the  county  of  Cook,  in  the  State  of  Illinois,  in  the  name  and 
by  the  authority  of  the  People  of  the  State  of  Illinois,  upon 
their  oaths  present,  that  Edward  F.  Thomas  and  William  G. 
Murphy,  late  of  the  county  of  Cook,  on  the  first  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-three,  in  said  county  of  Cook,  in  the  State  of  Illi- 
nois aforesaid,  feloniously,  fraudulently  and  deceitfully  did 
conspire  and  agree  together,  with  the  fraudulent  and,  mali- 
cious intent  then  and  there,  feloniously,  wrongfully  and  wick- 
edly, to  obtain  one  horse,  of  the  value  of  $75,  one  wagon,  of 
the  value  of  $25,  twenty-five  dozen  canned  goods,  of  the  value 
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of  $50,  one  hundred  boxes  of  soap,  of  the  value  of  $25,  one 
hundred  pounds  of  soap,  of  the  value  of  $25,  one  hundred 
bars  of  soap,  of  the  value  of  $25,  one  hundred  packages  of 
bluing,  of  the  value  of  $10,  one  hundred  pounds  of  teas,  of 
the  value  of  $25,  three  hundred  pounds  of  sugars,  of  the  value 
of  $30,  and  divers  and  sundry  groceries,  dry  goods,  notions 
and  fixtures  contained  in  her  grocery  store,  situated  on  Clark 
street,  in  the  city  of  Chicago,  in  said  county  and  State,  (a 
more  particular  description  of  which  said  groceries,  dry  goods, 
notions  and  fixtures  is  to  said  grand  jurors  unknown,)  of  the 
value  of  $580,  the  personal  goods  and  property  of  one  Kate 
Carberry,  from  the  said  Kate  Carberry,  by  false  pretences, 
and  to  cheat  and  defraud  her,  the  said  Kate  Carberry,  of  the 
same,  contrary  to  the  statute,  and  against  the  peace  and 
dignity  of  the  same  People  of  the  State  of  Illinois." 

Mr.  C.  F.  Eemick,  for  the  plaintiff  in  error: 

The  first  count  charges  an  unexecuted  conspiracy  to  obtain 
goods  by  "false  pretences."  The  pretences,  the  objective 
point  of  the  conspiracy,  the  gravamen,  are  not  stated,  and 
hence  no  venue  or  scienter  thereof  is  stated.  Wharton  on 
Crimes,  sees.  2127,  2159. 

The  second  count  attempts  to  charge  the  same  conspiracy. 
The  third  omits  any  charge  of  conspiracy. 

The  motion  to  quash  should  have  been  sustained,  as  also 
the  motion  in  arrest  of  judgment.  Eepresentations,  though 
false,  are  not  within  the  statute  unless  calculated  to  deceive 
persons  of  ordinary  prudence  and  discretion.  2  Wharton  on 
Crim.  Law,  sees.  2129,  2131;  Commonwealth  v.  Haughey, 
3  Mete.  224. 

In  Commonwealth  v.  Grady,  13  Bush,  285,  the  court  say: 
"By  a  visit  to  the  clerk's  office  he  could  soon  have  ascertained 
whether  appellee  had  the  unincumbered  title  to  the  house 
and  lot,  as  represented."  Hale  v.  DeHart,  6  Bax.  (Tenn.) 
222;  19  Mo.  233;  50  Ind.  477;  76  N.  C.  258. 
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One  not  examining  records  must  suffer  the  consequences 
of  his  own  negligence.  Babcock  v.  Lisk,  57  111.  329 ;  Monts 
v.  Hogle,  37  id.  155 ;  People  v.  Jacobs,  35  Mich.  36. 

It  is  a  well  recognized  doctrine  that  counts  for  misdemeanor 
and  felony  can  not  be  joined  in  the  same  indictment.  Lyons 
v.  People,  68  111.  271. 

The  first  and  second  counts  are  attempts  under  section  46 
of  the  Criminal  Code,  while  the  third  is  under  section  96. 
It  is  certain  that  the  offence  in  the  third  count  is  simply  a 
misdemeanor,  and  not  a  felony.    Crim.  Code,  sees.  277,  278. 

Mr.  Julius  S.  Grinnell,  State's  Attorney,  and  Mr.  John 
Gibbons,  for  the  People : 

As  to  the  law  bearing  upon  the  evidence  to  show  a  con- 
spiracy, see  3  Greenleaf  on  Evidence,  sec.  93 ;  Wharton  on 
Crim.  Law,  sec.  1398  ;  Commonwealth  v.  McClean,  2  Pars.  363  ; 
State  v.  Stroting,  34  Iowa,  443 ;  Cowen  v.  People,  14  111.  348. 

Courts  will  not  sustain  a  motion  to  quash  an  indictment 
containing  several  counts,  if  either  count  is  sufficient  to  sus- 
tain a  conviction. 

As  to  compelling  an  election  as  to  which  count  the  prose- 
cutor will  proceed  under,  see  Goodhue  v.  People,  94  111.  51. 

Counts  for  felony  and  misdemeanor  may,  under  some  cir- 
cumstances, be  properly  joined.  1  Bishop  on  Crim.  Proc. 
sec.  1£9. 

When  several  counts  are  employed  to  meet  the  evidence  as 
it  may  transpire  on  the  trial,  all  the  counts  being  for  the  same 
offence,  it  is  always  allowed.  Commonwealth  v.  McLaughlin, 
12  Cush.  612;  State  v.  Sutton,  4  Gill,  494;  Burke  v.  State, 
2  Har.  &  J.  426 ;  State  v.  Posey,  7  Eich.  484. 

Conspiracy  is  a  misdemeanor,  even  in  those  cases  where 
its  object  is  the  commission  of  a  felony.  2  Bishop  on  Crim. 
Law,  231. 

The  extent  of  the  punishment  for  misdemeanor  does  not 
make  it  a  felony,  provided  the  imprisonment  is  for  a  stated 


Thomas  v.  The  People.  535 

Opinion  of  the  Court. 

number  of  years,  not  for  life.  State  v.  Danforth,  3  Conn.  112  ; 
State  v.  Murphy,  6  Ala.  765;  State  v.  Noyes,  25  Vt.  415; 
Regina  v.  Button,  11  Q.  B.  929;  People  v.  Mather,  4  Wend. 
229;   Respublica  v.  Delong champs,  1  Dall.  111. 

Mrs.  Carberry  was  not  bound  to  examine  the  record.  The 
gravamen  in  this  case  is  the  unlawful  combination.  Parties 
have  the  right  and  are  justified  in  relying  upon  statements 
made  to  them  in  the  ordinary  business  transactions  of  life. 
They  are  not  bound  to  assume  that  every  man  is  a  cheat,  a 
swindler,  a  liar  and  a  fraud. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Edward  F.  Thomas  and  William  G-.  Murphy  were  convicted, 
in  the  Criminal  Court  of  Cook  county,  of  a  conspiracy  to  ob- 
tain goods  by  false  pretences  from  one  Kate  Carberry,  by  the 
verdict  of  a  jury,  and,  thereby,  punishment  of  the  former 
was  fixed  at  confinement  in  the  penitentiary  for  the  term  of 
three  years,  and  that  of  the  latter  at  paying  a  fine  of  $300. 
The  court  overruled  a  motion  for  a  new  trial,  and  gave  judg- 
ment upon  this  verdict.  This  writ  of  error  is  prosecuted  by 
Thomas  alone. 

Several  grounds  are  urged  upon  which  we  are  asked  to 
reverse  this  judgment,  and  such  of  them  as  we  deem  material 
shall  be  briefly  considered. 

First — It  is  contended  the  court  erred  in  overruling  the 
motion  to  quash  the  indictment.  Since  the  motion  was  gen- 
eral to  the  entire  indictment,  it  was  properly  overruled  if 
either  count  was  good ;  and  since  the  verdict  expressly  finds 
the  defendants  guilty  of  a  conspiracy  to  obtain  goods  by  false 
pretences,  saying  nothing  as  to  the  third  count,  which  is  for 
obtaining  goods  by  false  pretences,  simply,  this  is  equivalent 
to  a  finding  of  not  guilty  under  that  count.  (Stoltz  v.  People, 
4  Scam.  169 ;  Chambers  v.  People,  id.  356.)  And,  therefore, 
if  either  of  the  counts  for  conspiracy  be  good,  it  will  sustain 
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the  verdict.  (Lyons  v.  People,  68  111.  276,  and  cases  cited.) 
The  first  count,  under  the  ruling  in  this  State,  whatever  may 
be  decided  elsewhere,  is  clearly  good.  To  obtain  goods  by 
false  pretences  is,  to  every  apprehension,  an  illegal  act ;  and 
the  rule  here  is,  where  the  act  to  be  accomplished  by  the 
conspiracy  is  illegal,  it  is  unnecessary  to  specify  the  means 
by  which  it  was  intended  to  be  accomplished.  (Johnson  v. 
People,  22  111.  314;  Smith  v.  People,  25  id.  17;  Cowen  v. 
People,  14  id.  348.)  The  first  count  in  the  present  indict- 
ment is,  in  substance,  identical  with  the  count  in  Johnson 
v.  People,  supra,  and  which  is  there  held  to  be  good.  And  in 
Cole  v.  People,  84  111.  216,  (a  case  in  the  decision  of  which 
Mr.  Justice  Dickey  and  the  writer  of  this  opinion  did  not 
then  and  do  not  now  concur,)  the  court  went  still  farther, 
and  held,  where  the  act  to  be  accomplished  was  not  in  itself 
illegal,  but  the  conspiracy  was  to  accomplish  it  by  illegal 
means,  the  illegal  means  need  not  be  set  out,  but  that  the 
offence,  only,  need  be  set  out  in  the  terms  and  language  of 
the  Criminal  Code,  or  so  plainly  that  the  nature  of  the  offence 
may  be  easily  understood. 

Second — A  motion  in  arrest  of  judgment  was  made,  and 
overruled,  and  it  is  contended  this  was  error,  because,  first,  if 
the  offence  of  which  the  defendants  were  convicted  was  felony, 
then  the  third  count,  which  was  only  for  a  misdemeanor, — • 
that  of  obtaining  goods  by  false  pretences, — was  improperly 
joined;  and  second,  if  the  offence  of  which  they  were  con- 
victed was  not  felony,  then  the  punishment  imposed  was 
improper.  Without  at  all  conceding  that  a  count  for  a  mis- 
demeanor can  under  no  circumstances  be  joined  with  a  count 
for  felony,  it  is  sufficient  for  the  present  to  observe  the  offence 
of  which  the  defendants  were  convicted  was  not  felony  at 
common  law,  (2  Bishop  on  Crim.  Law,  4th  ed.  sec.  231,)  and 
it  is  not  made  felony  by  our  statute,  and  so  is  necessarily  a 
misdemeanor.  (Lamkin  et  al.  v.  People,  94  111.  501.)  All  the 
counts  being  for  misdemeanors,  (and  that,  too,  manifestly, 
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for  the  same  misdemeanor,  stated  in  different  ways,)  there 
was,  even  on  the  theory  of  the  counsel  for  plaintiff  in  error, 
no  misjoinder.  The  offence  being  a  misdemeanor  only,  why 
the  punishmen-t  imposed  was  improper,  we  can  not  divine. 
It  was  certainly  competent  for  the  legislature  to  provide  that 
a  misdemeanor  might  be  punished  by  confinement  in  the 
penitentiary.  It  was  so  provided  in  the  statute,  and  this 
verdict  is  within  the  meaning  and  intent  of  that  statute. 

Third — We  are  unable  to  say  that  the  evidence  does  not 
sustain  the  verdict.  The  prosecutrix,  Mrs.  Carberry,  had  a 
small  stock  of  family  groceries,  which  she  advertised  to  sell 
or  trade.  The  defendant  Thomas  responded.  He  was  aided 
by  the  defendant  Murphy,  in  obtaining  her  confidence,  and 
in  consummating  the  scheme  by  which  possession  was  got  of 
her  goods.  Thomas  professed  to  own  certain  city  lots,  and 
these  she  agreed  to  take  for  her  goods.  He  represented  his 
title  to  be  good,  and  the  property  to  be  clear  of  incumbrances. 
By  these  means  he  got  possession  of  her  goods.  He  neither 
owned  the  lots,  nor  was  able  to  procure  a  deed  conveying  the 
legal  title  to  them,  to  her, — and  this  want  of  title  and  in- 
ability the  defendants  knew  when  the  pretended  trade  was 
made.  The  only  question  raised  upon  the  facts,  demanding 
attention,  is,  whether  the  negligence  of  the  prosecutrix  in  not 
having  the  records  examined  in  respect  of  the  title,  can  be 
urged  as  a  defence.  We  think  it  does  not  lie  in  the  mouths 
of  these  defendants  to  say,  that  because,  by  their  artifice, 
they  inspired  an  unmerited  confidence,  they  are  guiltless. 
The  offence  is  the  combination  to  obtain  property  by  false 
pretences ;  and  the  very  object  might  be,  and  often  is,  to  so 
influence  the  party  as  to  prevent  the  accuracy  of  the  pretences 
being  tested.  Whether  one  owns  property,  is  a  fact.  The 
truth  in  regard  to  it  might,  undoubtedly,  be  disclosed  by 
the  record,  but  it  might  equally  be  disclosed  by  the  declara- 
tions of  the  party ;  and  the  most  dangerous  artifice,  and  that 
against  which  it  is  most  important  the  law  should  protect 
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simple-minded  and  credulous  people,  is  that  whereby  they  are 
induced  to  forego  all  investigation,  and  trust  implicitly  to  the 
trickster.  2  Wharton  on  Crim.  Law,  (7th  ed.)  sec.  2128; 
Cowen  et  al.  v.  People,  14  111.  348 ;  State  v.  Munday,  78  N.  C. 
460 ;  State  v.  Dow,  33  Maine,  498. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Patrick  Flaherty 

v, 

Leander  J.  McCormick  et  al. 

Filed  at  Ottawa  March  27,  1885. 

1.  TkiaIi  by  jtjky — constitutional  right — as  to  cases  in  chancery — in 
partition.  The  provision  in  the  constitution  preserving  the  right  to  trial  by 
jury,  has  no  reference  to  cases  in  which  courts  of  equity  have  jurisdiction. 
The  right  to  such  trial  is  confined  to  cases  at  law. 

2.  A  court  of  equity  having  jurisdiction,  both  at  the  common  law  and  by 
statute,  of  suits  for  the  partition  of  land,  a  defendant  in  such  a  suit  is  not 
entitled,  as  a  matter  of  right,  to  demand  a  trial  of  the  issues  by  a  jury,  even 
if  there  is  a  dispute  as  to  the  title. 

3.  Limitation — twenty  years'  possession  of  land.  The  actual  and  open 
occupancy  of  a  tract  of  land  for  a  period  of  twenty  years,  under  a  claim  of 
ownership,  whether  under  a  paper  title  or  not,  is  in  this  State  sufficient  to 
bar  an  action  brought  by  the  party  holding  the  true  title,  when  he  is  under 
no  disability. 

4.  But  an  adverse  possession  of  land  for  twenty  years,  in  order  to  defeat 
an  action  by  the  true  owner  of  land,  must  have  been  hostile  in  its  inception, 
and  so  continued  without  interruption  for  the  full  period  of  twenty  years; 
and  the  possession  must  have  been  actual,  visible  and  exclusive,  and  ac- 
quired and  retained  under  claim  of  title  inconsistent  with  that  of  the  true 
owner.  The  title,  however,  need  not  be  a  rightful  claim,  nor  the  possession 
taken  and  continued  under  color  of  title. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 

George  Gardner,  Judge,  presiding. 
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Messrs.  Wallace,  Mason  &  Medbury,  and  Messrs.  Collins 
&  Adair,  for  the  appellant. 

Mr.  John  N.  Jewett,  and  Mr.  W.  T.  Burgess,  for  the  ap- 
pellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Leander  J.  McCor- 
mick, in  the  Superior  Court  of  Cook  county,  against  Cyrus  H. 
McCormick  and  Patrick  Flaherty,  for  the  purpose  of  dividing 
a  certain  tract  of  land  lying  in  Cook  county,  south  of  the  west 
branch  of  the  south  branch  of  the  Chicago  river,  in  the  west 
half  of  the  west  half  of  the  south-west  quarter  of  section  30, 
township  39,  north,  range  14,  east  of  the  third  principal  me- 
ridian, except  the  south  one  hundred  feet  of  the  tract,  con- 
taining about  twenty-nine  acres. 

It  is  alleged  in  the  bill  that  on  the  2d  day  of  April,  1872, 
Samuel  J.  Walker,  being  seized  in  fee  of  the  land  by  deed  of 
that  date,  conveyed  the  land  to  Cyrus  H.  McCormick  and 
complainant,  who  now  own  the  land  as  tenants  in  common, — 
Cyrus  H.  McCormick  being  entitled  to  an  undivided  three- 
fourths,  and  the  complainant  one-fourth.  The  bill  prays  for 
a  partition  of  the  land.  It  is  also  alleged  in  the  bill  that  at 
the  time  of  the  conveyance  Patrick  Flaherty,  the  defendant, 
was  in  possession,  as  tenant  at  will  of  and  under  Samuel  J. 
Walker,  of  a  portion  of  the  lands,  being  a  small  tract  of  about 
one  acre,  south  of  the  "old  Blue  Island  road,"  so-called,  and 
of  another  tract  of  about  twelve  acres,  north  of  said  road ; 
that  said  tenancy  has  been  determined,  and  Cyrus  H.  and 
Leander  J.  McCormick  are  entitled  to  the  possession  thereof ; 
that  Flaherty  has  no  longer  any  estate  or  interest  in  said 
lands,  and  is  holding  over  without  right.  It  is  also  alleged 
that  Flaherty  entered  into  the  possession  without  title,  as 
a  mere  squatter;  that  before  the  conveyance  from  Walker, 
Flaherty  had  frequently  recognized  Samuel  J.  Walker  to  be 


540  Flaherty  v.  McCormick  et  al. 

Opinion  of  the  Court. 

the  owner,  and  agreed  to  hold  the  possession  for  and  under 
him,  and  surrender  the  land  to  him  when  requested.  It  is 
also  alleged  that  shortly  after  the  conveyance  was  made, 
Flaherty  was  requested  to  move  off  said  premises,  and  sur- 
render the  possession  to  the  McCormicks,  which  he  refused 
to  do,  alleging  as  an  excuse  that  he  had  been  in  possession 
claiming  title  for  twenty  years ;  that  thereupon  complainant 
and  Cyrus  H.  McCormick  commenced  an  action  of  ejectment 
against  Flaherty,  on  the  19th  day  of  March,  1877,  to  recover 
the  possession  of  the  premises ;  that  Flaherty  appeared  and 
pleaded  to  the  action,  and  the  cause  remained  pending  until 
October  19,  1882,  when,  without  a  trial,  the  cause  was  dis- 
missed. 

The  answer  of  Patrick  Flaherty  denies  that  on  April  2, 
1872,  or  at  any  time,  S.  J.  Walker  was  seized  or  possessed, 
in  his  own  right,  of  the  lands  described  in  the  bill ;  denies 
that  Walker,  on  April  2,  1872,  conveyed  the  premises  to  the 
McCormicks  in  the  manner  and  for  the  consideration  set  forth 
in  the  bill ;  admits  that  he  was  in  possession  of  a  portion  of 
the  lands  described,  at  the  time  of  said  alleged  conveyance, 
but  denies  that  he  was  a  tenant  at  will  of  or  under  said 
Samuel  J.  Walker,  and  denies  a  tenancy  of  any  kind  between 
Walker  and  himself;  denies  that  Cyrus  H.  McCormick  or 
Leander  J.  McCormick  is  entitled  to  the  possession  of  the 
premises,  as  alleged,  and  denies  that  he  has  no  interest  or 
estate  in  said  lands,  and  is  holding  over  without  right ;  denies 
that  he  entered  into  possession  without  right  or  title,  or  claim 
or  color  of  such,  or  as  a  mere  squatter,  as  alleged;  denies 
that  frequently,  before  said  conveyance,  he  had,  or  at  any 
time,  acknowledged  Walker  to  be  the  owner  of  said  land,  and 
agreed  to  and  with  him  to  hold  the  same  under  and  for  him, 
and  to  quit  and  surrender  the  same  to  him  when  requested 
by  Walker,  or  that  he  was  so  holding  the  same,  and  other- 
wise had  no  right  or  title  to  said  land  when  said  alleged  con- 
veyance was  made;    denies  that  he  was,  shortly  after  said 
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conveyance  was  made,  requested  to  move  off  said  premises 
occupied  by  him,  and  to  surrender  the  possession  thereof  to 
the  complainant  and  Cyrus  H.  McCormick,  or  that  he  refused 
to  do  so,  alleging  as  an  excuse  false  and  fraudulent  pretences ; 
charges  that  he  has  been  in  the  peaceable,  adverse  and  con- 
tinuous possession  of  said  premises,  with  claim  of  title,  for 
more  than  twenty  years  before  the  commencement  of  this 
suit,  and  insists  upon  the  Statute  of  Limitations  as  a  bar  to 
the  action. 

Cyrus  H.  McCormick  put  in  an  answer  to  the  bill,  admit- 
ting all  its  allegations.  He  also  filed  a  cross-bill  containing 
the  same  allegations,  in  substance,  of  the  original  bill,  and 
claimed  the  same  relief  against  Flaherty.  To  the  cross-bill 
Flaherty  filed  an  answer  similar  to  the  one  put  in  to  the  orig- 
inal bill.  The  cause  came  to  a  hearing  on  the  bill,  cross-bill, 
answers  and  replications,  and  the  court  found  the  issues  for 
the  complainant,  and  decreed  that  Flaherty  surrender  the 
possession  of  the  property  to  the  McCormicks.  From  this 
decree  Flaherty  appealed. 

It  appears  from  the  record  that  on  the  10th  day  of  July, 
1883,  (one  of  the  days  of  the  July  term  of  court,)  the  defend- 
ant, Flaherty,  entered  a  motion  that  the  cause  be  tried  by  a 
jury,  which  motion  was  denied,  and,  by  agreement,  the  cause 
was  continued.  Afterwards,  and  on  the  11th  day  of  Decem- 
ber, 1883,  during  the  December  term  of  court,  the  defendant, 
Flaherty,  entered  a  motion  in  the  cause  that  the  issue  be 
tried  by  a  jury,  and  in  support  of  the  motion  filed  a  demand, 
in  writing,  as  follows: 

"And  now  comes  the  said  Patrick  Flaherty  and  demands 
a  trial  by  jury  of  the  issues  made  by  the  pleadings  in  the 
above  entitled  cause,  between  him  and  the  said  complainants 
in  the  original  and  cross-bills,  and  for  cause  states  that  said 
pleadings,  and  the  issues  formed  thereby,  show  that  the  only 
question  to  be  tried,  as  between  this  defendant  and  the  said 
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complainants,  is,  do  the  said  complainants  own  the  premises 
occupied  by  this  defendant,  in  fee,  or  does  this  defendant  own 
said  premises  in  fee, — which  question  is  purely  a  legal  one, 
and  has  heretofore  and  should  be  now  tried  according  to  the 
rules  of  the  common  law  in  actions  at  law,  and  is  not  an 
equitable  one,  to  be  tried  according  to  the  practice  in  chancery 
cases*  Signed :  Patrick  Flaherty, 

By  counsel." 

This  application  was  also  denied,  and  the  defendant  ex- 
cepted. 

It  is  contended  that  while  this  action  is,  in  form,  a  bill 
in  equity  for  partition,  it  is  simply  an  action  of  ejectment, 
wherein  the  McCormicks  are  plaintiffs,  and  Flaherty  defend- 
ant;  that  defendant  had  a  constitutional  right  to  trial  by 
jury,  and  the  denial  of  that  right  was  erroneous.  What  may 
have  been  the  secret  motive  of  the  complainant  in  bringing 
a  bill  in  equity  for  partition,  we  have  no  means  of  knowing, 
nor  is  that  fact  at  all  material.  The  facts  alleged  in  the  bill 
are  sufficient  to  give  the  court  jurisdiction  of  the  subject  mat- 
ter, and  that  is  all  that  can  be  required.  Originally,  courts 
of  common  law  had  jurisdiction  over  the  subject  of  partition, 
but  whether  that  jurisdiction  was  exclusive  is  a  question  upon 
which  the  authorities  do  not  agree.  But  however  that  may 
be,  long  before  this  State  had  an  existence  as  a  State,  courts 
of  equity  had  jurisdiction  in  cases  of  partition.  The  exercise 
of  the  jurisdiction  became  a  necessity,  for  the  reason  that  in 
many  cases  the  remedy  at  law  was  found  to  be  inadequate. 
In  1  Story's  Equity  Jurisprudence,  sec.  651,  the  author  says: 
"The  true  expression  of  the  doctrine  should  have  been,  that 
courts  of  equity  interfere  in  cases  of  such  a  complication  of 
titles  because  the  remedy  at  law  is  inadequate  and  imperfect, 
without  the  aid  of  a  court  of  equity,  to  promote  a  discovery, 
or  to  remove  obstructions  to  the  right,  or  to  grant  some  other 
equitable  redress."     Lord  Eldon,  in  Ayer  v.  Fairfax,  17  Ves. 
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551,  said :  "This  court  issues  the  commission,  not  under  the 
authority  of  any  act  of  parliament,  but  on  account  of  the 
extreme  difficulty  attending  the  process  of  partition  at  law, 
where  the  plaintiff  must  prove  his  title  as  he  declares,  and 
also  the  titles  of  the  defendants,  and  judgment  is  given  for 
partition  according  to  the  respective  titles  so  proved.  That 
is  attended  with  so  much  difficulty,  that,  by  analogy  to  the 
jurisdiction  of  a  court  of  equity  in  the  case  of  dower,  a  parti- 
tion may  be  obtained  by  bill.  The  plaintiff  must,  however, 
state,  upon  the  record,  his  own  title  and  the  titles  of  the 
defendants ;  and,  with  a  view  to  enable  the  plaintiff  to  obtain 
a  judgment  for  partition,  the  court  will  direct  inquiries,  to 
ascertain  who  are,  with  him,  entitled  to  the  whole  subject." 
These  authorities  indicate  the  ground  upon  which  courts  of 
equity  become  invested  with  jurisdiction  in  cases  of  partition, 
and  that  jurisdiction  has  been  exercised  so  long  that  the 
power  is  not  now  a  matter  of  dispute. 

If  we  are  correct  in  this,  it  would  seem  to  follow  that  the 
defendant  was  not  entitled  to  a  jury  as  a  matter  of  right, 
unless  the  jurisdiction  of  courts  of  equity  has  been  changed 
by  our  constitution  or  statute,  and  that  the  court,  sitting  as 
a  court  of  equity,  had  the  right  to  proceed  in  the  trial  of  the 
case  without  a  jury,  in  accordance  with  the  rules  and  prac- 
tice of  courts  of  equity  in  other  cases  cognizable  in  such 
courts.  Under  our  present  constitution  the  right  of  trial  by 
jury  is  preserved,  but  that  provision  has  no  reference  to  cases 
in  which  courts  of  equity  have  jurisdiction.  That  question 
was  considered  in  Heacock  v.  Hosmer,  109  111.  245,  and  we 
there  held  that  the  present  constitution  of  the  State  preserves 
the  right  of  trial  by  jury  in  all  cases  where  that  right  had 
existed  before  its  adoption ;  but  the  right  to  such  trial  does 
not  extend  to  cases  in  equity,  but  is  confined  to  cases  at  law. 
There  is,  therefore,  nothing  in  the  constitution  which  takes 
away  from  courts  of  equity  jurisdiction  in  partition  cases, 
and  so  far  as  our  statute  is  concerned,  jurisdiction  is  con- 
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ferred  in  express  words.  So  far,  then,  as  defendant's  con- 
stitutional right  to  a  trial  by  jury  was  concerned,  we  are  of 
opinion  that  the  decision  of  the  court  was  correct, — that  the 
cause  was  one  in  equity,  in  which  a  trial  by  jury  could  not  be 
demanded  as  a  matter  of  right,  under  the  constitution  and 
laws  of  the  State. 

Section  1,  chapter  106,  of  the  Eevised  Statutes  of  1874, 
confers  jurisdiction  on  a  court  of  chancery  to  partition  lands 
held  by  tenants  in  common,  whether  the  title  may  be  derived 
by  purchase,  devise  or  descent.  Section  39  of  the  same  act 
provides,  that  "in  all  suits  for  the  partition  of  real  estate, 
whether  by  bill  in  chancery  or  by  petition,  under  this  act,  the 
court  may  investigate  and  determine  all  questions  of  conflict- 
ing or  controverted  titles,  and  remove  clouds,  *  *  *  invest 
titles,  by  their  decrees,  in  the  parties  to  whom  the  premises 
are  allotted. "  This  statute  has  been  construed  and  sustained 
in  the  following  cases :  Henrichsen  v.  Hodgen,  67  111.  179 ; 
Gage  v.  Lightburn,  93  id.  248. 

The  defendant,  Flaherty,  set  up  as  a  bar  to  a  recovery  on 
the  part  of  the  McCormicks,  adverse  possession  under  claim 
of  ownership  for  twenty  years  before  the  filing  of  the  bill. 
The  original  bill  was  filed  on  the  20th  day  of  October,  1882, 
and  if  Flaherty  went  into  the  actual  possession  of  the  land 
in  controversy  prior  to  October  20,  1862,  as  owner,  and  con- 
tinued in  the  actual  possession  under  such  claim  from  the 
time  of  his  entry  until  the  filing  of  the  bill,  it  is  manifest  he 
is  entitled  to  claim  the  protection  of  the  statute  as  a  bar  to 
a  recovery  of  the  possession  of  the  premises  in  any  action 
brought  by  the  McCormicks,  although  they  may  have  estab- 
lished title  to  the  land.  It  is  true  that  an  adverse  possession 
sufficient  to  defeat  the  right  of  action  of  the  party  who  holds 
the  legal  title,  must  be  hostile  in  its  inception,  and  so  con- 
tinue without  interruption  for  a  period  of  twenty  years.  The 
possession  must  be  actual,  visible  and  exclusive, — acquired 
and  retained  under  claim  of  title  inconsistent  with  that  of 
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the  true  owner.  The  title  need  not  be  a  rightful  claim,  nor 
even  a  muniment  of  title.  It  is  sufficient  when  a  party  takes 
possession  of  land  claiming  it  to  be  his  own,  and  holds  the 
possession  for  the  requisite  period,  with  the  continued  asser- 
tion of  ownership.  (Turney  v.  Chamberlain,  15  111.  271.) 
Flaherty  testified  that  he  went  into  the  possession  of  the 
premises  in  the  spring  of  1856,  and  in  this  he  is  corroborated 
by  a  number  of  witnesses ;  but  some  of  the  witnesses  for  com- 
plainant fix  the  date  of  his  entry  upon  the  land  in  1857  or 
1858.  This  conflict,  however,  is  not  material.  If  the  pos- 
session did  not  commence  until  1858,  there  was  ample  time 
to  complete  the  running  of  the  statute  before  the  action  was 
commenced.  Whether  the  entry,  therefore,  was  in  1856, 
1857  or  1858,  is  not  material.  It  is,  however,  fully  estab- 
lished by  the  evidence,  that  in  one  of  these  years  Flaherty 
went  into  the  possession  of  the  premises  in  dispute,  erected 
a  house  thereon,  inclosed  the  land  with  a  fence,  and  from 
that  time  down  to  the  present  he  has  occupied  the  property 
and  cultivated  it,  asserting  to  be  the  owner.  It  is  true  that 
the  land  embraced  in  Flaherty's  inclosure  was  in  an  irregular 
shape,  and  that  he  has  not  paid  the  taxes  thereon,  which  may 
be  regarded  as  a  circumstance  against  him ;  but  it  is  apparent 
from  the  evidence,  that  from  the  beginning  of  his  possession 
he  has  all  the  time  asserted  ownership  of  the  property.  It  is 
also  true  that  he  did  not  enter  under  a  paper  title,  but  that 
was  not  necessary.  As  held  in  the  case  heretofore  cited,  his 
entry  under  claim  of  ownership  was  enough. 

It  is  plain,  from  the  evidence,  the  possession  of  Flaherty 
was  visible,  open  and  notorious,  and  continued  for  a  suffi- 
cient time  to  bar  a  recovery,  unless,  as  is  claimed  in  the  bill, 
he  was  in  the  possession  under  the  title  of  Walker,  who  con- 
veyed to  the  McCormicks.  Samuel  J.  Walker  claimed  to  have 
acquired  title  to  the  premises  in  1853,  which  were  conveyed 
to  the  McCormicks  in  1872.  It  is  not  claimed  that  Flaherty 
entered  originally  under  Walker,  or  that  he  ever  accepted  or 
35—113  Lll. 
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held  a  written  lease  from  Walker  or  his  grantee,  but  reliance 
is  placed  upon  three  things  to  establish  the  fact  that  Flaherty 
held  under  the  Walker  title,  viz :  First,  it  appears  that  one 
Clark,  in  1863,  acting  for  Iglehart  &  Co.,  who  were  agents  of 
Samuel  J.  Walker,  served  a  notice  on  Flaherty  requiring  him 
to  vacate  the  premises.  Clark  left  the  notice  at  Flaherty's 
house,  and  afterwards  met  him  and  informed  him  about  the 
notice,  and  Flaherty  asked  if  he  could  not  make  some  arrange- 
ment with  Iglehart.  He  was  referred  to  Iglehart,  and  the 
two  had  a  conference,  but  what  was  said  or  agreed  upon,  if 
anything,  is  not  disclosed  by  the  evidence.  At  the  time  of 
this  occurrence,  Flaherty  had  been  living  on  and  cultivating 
the  premises,  under  the  claim  of  ownership,  for  six  or  seven 
years.  After  the  interview  with  Iglehart,  he  continued  in  the 
possession  precisely  as  he  did  before.  No  rent,  so  far  as 
appears,  was  demanded  or  paid.  Indeed,  nothing  was  done 
to  indicate  any  change  in  the  manner  in  which  he  occupied 
the  land.  Giving  this  interview  all  the  prominence  which 
can  in  reason  be  attached  to  it,  it  is  so  meagre  and  indefinite 
that  it  can  not  be  relied  upon,  with  any  degree  of  confi- 
dence, to  establish  the  fact  that  Flaherty  had  abandoned  his 
claim  as  owner,  and  held  possession  under  the  Walker  title. 
The  next  thing  relied  upon  is  an  alleged  conversation  which 
occurred  in  the  spring  of  1871,  between  Henry  H.  Walker 
(acting  for  Samuel  J.  Walker,)  and  Flaherty.  The  substance 
of  Walker's  evidence  on  this  point  is,  that  he  had  an  inter- 
view with  Flaherty,  on  the  premises,  and  asked  him  whose 
land  he  was  occupying,  and  he  replied,  "Walker's,"  and  it 
was  then  arranged,  as  Walker  says,  that  Flaherty  should  re- 
main in  possession  of  the  land  at  a  rent  of  $25  per  annum. 
The  next  thing  relied  upon  is  an  interview,  on  the  prem- 
ises, in  the  latter  part  of  1871  or  early  in  1872,  between  the 
two  Walkers  and  Flaherty,  in  which,  as  the  Walkers  testify, 
Flaherty  admitted  that  the  land  he  occupied  belonged  to  the 
Walkers.     Samuel  J.  Walker  then  arranged  with  Flaherty 
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that  he  should  remain  on  the  premises  without  charge,  he 
keeping  off  intruders,  until  possession  was  required.  These 
conversations  were  unequivocally  denied  by  Flaherty,  who 
testified  that  he  never  had  either  of  the  conversations,  at  any 
time  or  place.  The  Walkers,  it  will  be  remembered,  were 
large  dealers  in  real  estate,  and  doubtless  knew  and  realized 
the  importance,  not  only  of  obtaining  the  possession  of  a  tract 
of  land  occupied  adversely  to  their  title,  but  also  of  preserving 
the  evidence  of  a  fact  of  that  character,  and  it  seems  strange, 
if  their  version  of  the  transaction  is  the  correct  one,  when 
they  found  Flaherty,  who  then  had  occupied  the  land  fifteen 
or  sixteen  years,  willing  to  recognize  their  title  and  become 
their  tenant,  that  they  failed  to  place  the  matter  beyond  dis- 
pute, and  have  a  written  lease  executed.  If  an  agreement 
was  made,  as  claimed,  that  Flaherty  should  hold  under  the 
Walker  title,  it  is  but  reasonable  to  believe  that  a  written 
lease  would  have  been  executed,  and  the  fact  that  no  lease  was 
prepared  and  signed,  is  a  strong  circumstance  in  Flaherty's 
favor.  In  the  first  interview  which  H.  H.  Walker  had  with 
Flaherty,  he  testified,  as  before  stated,  that  it  was  arranged 
that  Flaherty  should  remain  in  possession  of  the  premises 
at  $25  per  annum.  If  this  was  true,  when  he  and  Samuel 
Walker  called  on  Flaherty,  six  or  eight  months  later,  why 
did  Samuel  Walker  then  inquire  "whose  premises  those  were 
that  he  was  on?"  If  he  was  holding  at  a  rental  of  $25  per 
annum,  the  Walkers  knew  it,  and  why  ask  the  question  which 
was  propounded?  If  the  owner  of  a  farm  should  lease  it  to 
a  tenant,  and  in  six  or  eight  months  call  on  the  tenant  to 
see  how  he  was  getting  along,  and  ask  him  who  owned  the 
land  he  occupied,  any  reasonable  person  would  conclude,  and 
justly,  too,  that  the  landlord  was  insane. 

But  this  is  not  the  only  strange  thing  in  regard  to  the  con- 
duct of  the  Walkers.  According  to  H.  H.  Walker's  account, 
Flaherty  was  to  pay  $25  per  annum  rent.  When  they  called 
the  second  time  nothing  was  said  about  the  payment  of  the 


54:8  Flaherty  v.  McCormick  et  al. 

Opinion  of  the  Court. 

rent  previously  agreed  upon,  but  Samuel  Walker,  without  any 
request  from  Flaherty,  informed  him  that  he  could  occupy  the 
premises  without  charge.  This  was  magnanimous ;  but  if  a 
lease  was  in  existence,  why  make  such  a  change  ?  Again,  as 
before  observed,  Flaherty  had  occupied  the  property,  claiming 
it  as  owner,  for  fifteen  years,  and  yet  the  moment  the  Walkers 
appeared,  strangers  as  they  were,  according  to  their  version 
of  the  transaction,  he  recognized  their  title,  and  agreed  to 
surrender  up  the  land,  with  the  house,  fences,  and  all  other 
improvements  he  had  made  at  his  own  expense,  and  not  a 
single  word  was  said  in  regard  to  pay  for  the  outlay  he  had 
made  on  the  property.  It  is  possible  that  Flaherty  did  as 
the  Walkers  claim,  but  the  occurrence  is  so  unreasonable  and 
contrary  to  what  might  be  expected  from  a  man  situated  as 
Flaherty  was,  that  we  do  not  regard  the  evidence,  contra- 
dicted as  it  was  by  Flaherty,  sufficient  to  convert  his  posses- 
sion from  that  of  one  claiming  title,  into  that  of  a  tenant,  or 
sufficient  to  establish  the  fact  that  Flaherty  was  holding  the 
possession  of  the  land  under  the  Walker  title. 

As  has  been  observed,  Flaherty  entered  into  possession  of 
the  land  without  paper  title  of  any  description,  and  it  is  con- 
tended in  the  argument  that  his  possession  was  not  adverse 
or  hostile,  and,  although  continued  for  twenty  years,  such 
possession  was  not  a  bar  to  a  recovery  in  an  action  brought 
by  the  owner  of  the  title.  We  are  aware  of  the  fact  that  it 
has  been  held  by  some  courts  of  last  resort  that  possession 
of  lands,  to  be  availing,  must  be  taken  and  held  under  color 
of  title ;  but  such  is  not  the  rule  which  has  been  established 
in  this  State.  This  court  has  held  in  a  number  of  cases,  that 
actual  occupation  of  a  tract  of  land  for  a  period  of  twenty 
years,  under  claim  of  ownership,  is  sufficient  to  bar  an  action 
brought  by  the  party  holding  the  title,  where  the  owner  of 
the  title  is  not  under  disability.  Weber  v.  Anderson,  73  111. 
440 ;  Hubbard  v.  Steams,  86  id.  35 ;  Schneider  v.  Botsch,  90 
id.  577 ;    James  v.  Indianapolis  and  St.  Louis  Railroad  Co. 
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91  id.  554.  The  doctrine  announced  in  the  cases  cited  we 
believe  to  be  well  sustained  by  the  courts  of  other  States.  In 
Overfield  v.  Christie,  7  Serg.  &  Kawle,  177,  the  court,  in  con- 
sidering the  question  of  adverse  possession,  said :  "I  have  no 
manner  of  doubt  that  one  who  enters  as  a  trespasser,  clears 
land,  builds  a  house  and  lives  in  it,  acquires  something  which 
he  may  transfer  to  another ;  and  if  the  possession  of  the  two, 
added  together,  amounts  to  twenty-one  years,  and  was  adverse 
to  him  who  had  the  legal  title,  the  act  of  limitation  will  be  a 
bar  to  his  recovery."  In  Payne  v.  Skinner,  8  Ohio,  159,  it 
was  held  that  possession,  to  be  availing  under  the  Statute  of 
Limitations,  must  be  actual  and  notorious,  but  whether  the 
person  claiming  under  the  statute  did  or  did  not  enter  into 
possession  under  color  of  title  was  immaterial.  Other  deci- 
sions in  that  State  are  to  the  same  effect,  and  the  statute  in 
that  State  which  bars  an  action  unless  suit  is  brought  within 
twenty  years,  is  almost  identical  with  our  statute  on  the  sub- 
ject. In  Bowman  v.  Grubbs,  26  Ind.  419,  it  was  also  held 
that  color  of  title  was  not  necessary  to  constitute  an  adverse 
holding  so  as  to  bar  an  action  under  the  Statute  of  Limita- 
tions. It  is  there  said:  "It  is  claimed  that  the  defendant 
went  into  possession  without  color  of  title, — that  he  was  a 
mere  trespasser.  *  *  *  Color  of  title  is  not  necessary  to 
constitute  an  adverse  holding  so  as  to  bar  an  action  under 
the  Statute  of  Limitations.  *  *  *  The  fact  of  possession, 
and  the  quo  animo  it  commenced,  are  the  tests.  The  defend- 
ant entered  under  a  claim  of  ownership,  and  he  was  in  pos- 
session to  the  extent  of  his  claim. "  In  Munshower  v.  Patton, 
10  Serg.  &  Eawle,  334,  it  was  held  that  actual  occupation, 
however  tortious  it  might  be,  and  however  destitute  of  color 
of  title,  either  in  law  or  equity,  gives  a  right  to  the  extent  of 
inclosure  against  all  the  world  but  the  State.  Other  author- 
ities might  be  cited,  but  it  is  unnecessary. 

The  language  of  our  statute  will  not  admit  of  the  construc- 
tion contended  for.     It  provides,  "that  no  person  shall  com- 
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mence  an  action  for  the  recovery  of  lands,  nor  make  an  entry 
thereon,  unless  within  twenty  years  after  the  right  to  bring 
such  action  or  make  such  entry  accrued."  No  mention  is 
made  in  the  statute  in  reference  to  the  occupant  having  color 
of  title,  and  we  do  not  feel  at  liberty  to  impose  a  requirement 
not  specified  in  the  statute.  The  action  accrued  when  Fla- 
herty went  into  actual  possession  of  the  land  claiming  to  be 
the  owner,  and  if  the  persons  holding  the  title  saw  proper  to 
allow  him  to  occupy  the  land  for  a  period  of  twenty  years, 
until  their  right  of  action  was  barred  by  the  statute,  they 
alone  are  to  blame. 

The  judgment  of  the  Superior  Court  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 

Scott  and  Sheldon,  JJ.,  dissenting. 


Alexander  B.  Carrow 
V. 
The  People  op  the  State  op  Illinois. 

Filed  at  Ottawa  May  15,  1885. 

1.  Change  op  venue — diligence  required  in  making  application.  An 
information  was  filed  against  a  defendant  on  May  10,  1883,  in  the  county 
court,  for  selling  intoxicating  liquor  without  a  license,  and  he  was  arrested 
on  the  following  day  and  gave  bail  for  his  appearance  at  the  next  term,  which 
commenced  on  the  14th  of  the  same  month.  On  the  14th  he  served  notice 
on  the  State's  attorney  that  he  would  ask  for  a  change  of  venue,  on  account 
of  the  prejudice  of  the  judge  of  the  court,  and  on  the  next  day  filed  his  peti- 
tion for  that  purpose  in  due  form,  and  entered  his  motion  for  the  change  of 
venue,  which  the  court  overruled:  Held,  that  it  was  error  to  refuse  the  mo- 
tion, and  that  no  greater  diligence  could  be  required  than  was  shown. 

2.  Information— of  the  affidavit— before  whom  it  is  to  be  made.  The 
county  court  may  grant  leave  to  the  State's  attorney  to  file  an  information 
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against  one  for  selling  intoxicating  liquors  without  a  legal  license,  upon  a 
proper  affidavit  made  before  a  justice  of  the  peace,  which  satisfies  the  court 
that  there  is  probable  cause  for  filing  an  information.  It  is  not  essential  the 
affidavit  should  be  made  before  the  judge  of  the  county  court. 

3.  Jukor — competency — prejudice  against  the  particular  business.  It 
is  no  legal  objection  to  the  competency  of  a  juror  in  a  prosecution  for  selling 
intoxicating  liquors  without  a  license,  that  he  may  not  approve  of  selling 
such  liquors  either  with  or  without  a  legal  license  to  keep  a  dram-shop. 

4.  But  if  a  juror  is  so  prejudiced  against  one  charged  with  selling  intoxi- 
cating liquors,  or  any  other  misdemeanor  or  crime,  that  he  can  not  give  the 
accused  a  fair  and  impartial  trial,  he  will  be  incompetent  to  serve. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  County  Court 
of  Iroquois  county ;  the  Hon.  S.  G-.  Bovie,  Judge,  presiding. 

This  was  an  information  filed  by  the  State's  attorney  against 
Alexander  B.  Carrow,  for  selling  liquor  without  having  a  legal 
license  so  to  do.  Leave  was  granted  to  file  the  same  upon 
the  following  affidavit : 

"State  of  Illinois,  > 
Iroquois  County.    J 

"Joseph  Manning,  being  duly  sworn,  on  his  oath  states  that 
Alexander  B.  Carrow  on  the  4th  day  of  May,  in  1883,  and  on 
divers  other  days  before  as  well  as  after  that  date,  at  and 
within  the  county  of  Iroquois  and  State  of  Illinois,  not  hav- 
ing a  legal  license  to  keep  a  dram-shop,  intoxicating  liquors 
in  less  quantities  than  one  gallon,  unlawfully  did  then  and 
there  sell,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 

same  People  of  the  State  of  Illinois. 

Joseph  Manning.' 

"Subscribed  and  sworn  to  before  me  this  9th  day  of  May, 
A.  D.  1883.  w#  B.  Simonds,  J.  P." 

Ijgefore  arraignment  in  open  court,  on  May  15,  1883,  the 
defendant  applied  for  a  change  of  venue,  on  account  of  the 
prejudice  of  the  judge,  and  in  support  of  the  application  filed 
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a  copy  of  a  notice  of  the  application  served  on  the  State's 
attorney  on  the  preceding  day.  He  also  filed  his  petition, 
which,  after  the  entitling  of  the  case,  is  in  the  following 
words : 

"The  petitioner,  Alexander  B.  Carrow,  who,  being  duly 
sworn,  on  oath  states  that  he  is  the  defendant  in  the  above 
entitled  cause,  and  that  he  fears  that  he  will  not  receive  a 
fair  and  impartial  trial  in  the  said  court,  because  the  judge 
of  said  court,  the  Hon.  S.  G.  Bovie,  is  prejudiced  against 
petitioner.  And  petitioner  further  states  that  the  judge  of 
the  circuit  court,  the  Hon.  Franklin  Blades,  is  prejudiced 
against  him,  and  because  of  such  prejudice  he  fears  he  can 
not  and  will  not  receive  a  fair  and  impartial  trial  before  said 
Judge  Franklin  Blades,  in  the  circuit  court  of  said  county  of 
Iroquois  and  said  State.  Petitioner  states  that  the  informa- 
tion in  this  case  was  filed  on  the  10th  day  of  May,  1883,  and 
he  was  arrested  on  the  11th  of  May,  1883,  and  gave  bond 
for  his  appearance  at  this  term  of  court,  and  this  petition  is 
made  at  the  first  opportunity  since  the  knowledge  of  said  pre- 
judice came  to  affiant,  which  was  on  the  12th  day  of  May, 
1883,  and  this  is  the  first  term  of  court  since  affiant's  arrest. 
He  therefore  prays  a  change  of  venue  according  to  law. 

Alexander  B.  Carrow.  " 

"State  of  Illinois,  > 
Iroquois  County,    ) 

"Alexander  B.  Carrow,  being  duly  sworn,  states  that  he  has 
read  the  above  and  foregoing  petition,  and  the  same  is  true 
in  substance  and  in  fact.  Alexander  B.  Carrow." 

"Subscribed  and  sworn  to  before  me  this  14th  day  of  May, 
1883.  [Seal.]  W.  F.  Pierson,  Notary  Public. 

Filed  May  15,  1883.  Henry  A.  Butzow,  Clerk." 

In  support  of  said  petition  the  following  affidavits  were 
filed: 
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"*5*  £}?  1  ■•        bounty  Court,  May  Term,  1883. 

"The  People  of  the  State  of  Illinois  v.  Alexander  B.  Carrow. 
Information  for  selling  liquor  without  license : 

"John  B.  Salkeld,  being  duly  sworn,  states  upon  oath  that 
he  is  a  reputable  person,  and  a  resident  of  said  county  of 
Iroquois,  in  said  State,  and  that  he  is  not  of  kin  or  counsel 
to  the  said  Alexander  B.  Carrow,  applicant  for  a  change  of 
venue,  and  affiant  believes  the  judge  of  said  county  court, 
Stephen  G.  Bovie,  and  the  judge  of  the  circuit  court,  Frank- 
lin Blades,  and  each  of  them,  are  so  prejudiced  against  the 
defendant  in  said  cause  that  he,  the  said  defendant,  can  not 
have  a  fair  and  impartial  trial  before  either  of  said  judges. 
Further  affiant  saith  not.  j0HN  b.  Salkeld." 

"Subscribed  and  sworn  to  before  me  this  14th  day  of  May, 
A.  D.  1883.  E.  Simpson,  J.  P. 

Filed  May  15,  1883.  Henry  A.  Butzow,  Clerk." 

"State  of  Illinois,  >  ^         Q  c 

Iroquois  County.    }  J  '        J  ' 

"The  People  of  the  State  of  Illinois  v.  Alexander  B.  Carrow. 
Information  for  selling  liquor  without  license : 

"James  Nosker,  being  duly  sworn,  states  upon  oath  that 
he  is  a  reputable  person,  and  a  resident  of  said  county  of 
Iroquois,  and  said  State,  and  that  he  is  not  of  kin  or  counsel 
to  the  said  Alexander  B.  Carrow,  applicant  for  a  change  of 
venue,  and  affiant  states  that  he  believes  the  judge  of  said 
county  court,  Stephen  G.  Bovie,  and  the  judge  of  the  circuit 
court,  Franklin  Blades,  and  each  of  them,  are  so  prejudiced 
against  the  defendant  in  said  cause  that  he,  the  said  defend- 
ant, can  not  have  a  fair  and  impartial  trial  before  either  of 

said  judges.     Further  affiant  saith  not. 

James  Nosker. 

"Subscribed  and  sworn  to  before  me  this  14th  day  of  May, 
A.  D.  1883.  E.  Simpson,  J.  P. 

Filed  May  15,  1883.  Henry  A.  Butzow,  Clerk." 
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The  following  counter  affidavit  was  filed  by  the  People : 
"The  People  of  the  State  of  Illinois  v.  Alexander  B.  C arrow: 

"B.  W.  Hilscher,  being  duly  sworn,  on  his  oath  says  that 
the  first  and  only  notice  of  an  intended  application  for  a 
change  of  venue  by  said  defendant  that  he  received  or  had 
served  upon  him  as  State's  attorney  in  and  for  said  county, 
or  in  any  other  capacity,  is  the  notice  hereto  attached,  and 
was  served  on  him  by  Free  P.  Morris,  one  of  the  attorneys 
for  said  defendant,  about  half-past  five  or  six  o'clock  in  the 
afternoon  of  the  14th  day  of  May,  A.  D.  1883. 

B.  W.  Hilscher." 

"Subscribed  and  sworn  to  before  me  this  15th  day  of  May, 

A.  D.  1883.  Henry  A.  Butzow,  Clerk." 

Filed  May  15,  1883. 

Which  were  all  the  papers  and  evidence  offered,  used  or 
read  on  the  hearing  of  the  application  for  change  of  venue 
of  said  cause.  But  the  court  refused  to  grant  the  change  of 
venue,  to  which  ruling  defendant  exceptedj 

In  impaneling  the  jury,  one  0.  F.  Phelps  was  challenged 
for  cause,  for  the  reason  he  had  a  prejudice  against  the  liquor 
business,  and  a  man  engaged  in  that  business.  The  court 
overruled  the  challenge,  and  the  defendant  challenged  the 
juror  peremptorily. 

A.  C.  Parks  stated  he  was  prejudiced  against  the  liquor 
business ;  that  it  was  pretty  hard  to  sell  liquor  right,  and 
that  he  would  require  strict  proof  that  a  party  sold  according 
to  law ;  that  he  was  prejudiced  against  a  man  selling  liquor, 
whether  he  did  it  according  to  law  or  not,  and  that  if  the  evi- 
dence showed  defendant  engaged  in  selling  liquor,  he  would 
be  prejudiced  against  him.  Defendant  challenged  the  juror 
for  cause,  when  the  court  asked  the  juror:  "If,  from  all  the 
evidence  in  this  case,  you  should  have  a  reasonable  doubt, 
would  you  give  the  defendant  the  benefit  of  that  doubt  in  a 
liquor  case  as  well  as  any  other  criminal  case?"    And  he 
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answered,  "I  think  I  could."  The  court  overruled  the  chal- 
lenge, and  the  juror  was  then  challenged  peremptorily. 

David  Johnson  said  he  had  heard  of  the  case,  but  not  the 
facts,  and  that  he  condemned  the  liquor  business.  He  was 
challenged. 

B.  F.  Parrington  stated:  "The  fact  a  party  was  charged 
with  selling  liquor  might  have  a  little  influence  over  me." 
That  he  was  opposed  to  selling  liquor,  and  would  be  inclined 
to  think  defendant  guilty,  or  he  would  not  be  charged.  The 
person  so  answering  was  challenged  for  cause,  but  the  court 
•overruled  the  challenge,  and  defendant  excepted. 

J.  R.  Parkinson  was  challenged  peremptorily.  The  State's 
attorney  thereupon  insisted  that  the  challenges  of  the  defend- 
ant were  exhausted,  whereupon  the  court  overruled  the  chal- 
lenge, to  which  the  defendant  excepted. 

Mr.  Kershow  was  examined  as  to  his  competency,  and  said 
he  was  prejudiced  against  selling  liquor,  and  so  opposed  to  a 
man  in  that  business  that  it  would  influence  him  against  him 
on  the  trial,  and  the  fact  that  defendant  is  charged  would 
require  some  explanation  or  evidence  on  his  part.  The  ap- 
pellant was  challenged  for  cause,  but  the  court  overruled  the 
challenge,  to  which  the  defendant  excepted. 

Mr.  Isaac  W.  Holland,  and  Messrs.  Doyle,  Morris  &  Pier- 
son,  for  the  plaintiff  in  error : 

The  affidavit  upon  which  the  information  is  based  was  not 
made  before  the  county  judge  pursuant  to  the  evident  statu- 
tory intent.     Hurd's  Stat.  1883,  chap.  37,  sec.  207. 

The  affidavit  makes  but  one  specific  charge,  while  the  in- 
formation makes  twenty-six.  That  part  of  the  statute  which 
gives  the  State's  attorney  authority  to  file  an  information  of 
his  own  motion,  is  antagonistic  to  article  2,  section  6,  of  the 
Bill  of  Rights. 

The  defendant  complied  with  the  law  by  presenting  his 
petition  for  a  change  of  venue,  and  it  being  on  account  of 
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the  prejudice  of  the  judge,  it  was  not  permissible  for  a  counter 
showing  to  be  made,  and  the  court  erred  in  refusing  the  ap- 
plication. Hurd's  Stat.  1883,  chap.  146,  sec.  18,  sees.  20, 
21 ;  McGoon  v.  Little,  2  Gilm.  42;  Barrows  v.  People,  11  111. 
121 ;   Walsh  v.  Ray,  38  id.  30. 

The  notice  of  the  application  should  be  reasonable,  and  the 
length  of  time  necessary  to  constitute  a  reasonable  notice  will 
depend  on  the  circumstances. 

And  when  the  application  is  on  account  of  the  prejudice 
of  the  judge,  it  is  error  to  deny  it.  Perteet  v.  People,  65  111. 
230;  Rafferty  v.  People,  66  id.  118;  Freeling  v.  State,  8  Mo. 
611 ;  Cross  v.  State,  2  Greene,  (Iowa,)  353 ;  Welsh  v.  Savery, 
4  Iowa,  241 ;  Brener  v.  Frazier,  8  id.  77 ;  McCann  v.  People, 
88  111.  103 ;  Lumbar -d  v.  People,  5  Bradeen,  560. 

Mr.  George  Hunt,  Attorney  General,  for  the  People : 
The  affidavit  of  Manning  justified  the  filing  of  the  informa- 
tion.    It  was  not  necessary  it  should  be  sworn  to  before  the 
county  judge.     Myers  v.  People,  67  111.  503. 

The  claim  that  defendant  had  a  license  to  sell,  is  not  well 
taken.  The  license  was  not  signed  by  the  president,  and  was 
issued  to  extend  beyond  the  municipal  year  for  which  a  ma- 
jority of  the  trustees  were  elected,  and  was  to  commence 
beyond  such  year,  and  was  therefore  void.  Rev.  Stat.  chap. 
24,  sec.  62,  clause  46. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  information  in  this  case  was  filed  on  the  10th  day  of 
May,  1883,  in  vacation,  after  the  January  term,  1883,  in  the 
county  court  of  Iroquois  county,  by  the  State's  attorney,  and 
charges  defendant,  Alex.  B.  Carrow,  with  selling  intoxicating 
liquors  contrary  to  the  statute,  he  not  having  a  legal  license 
to  keep  a  "dram-shop."  It  contains  twenty-six  counts,  alleg- 
ing, by  appropriate  averments,  that  many  distinct  offences. 
On  the  trial  in  the  county  court,  defendant  was  found  guilty 
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of  five  offences  as  charged  in  the  information,  and  the  court 
imposed  a  fine  of  $40  and  costs  on  each  count  on  which  de- 
fendant was  found  guilty,  and  rendered  judgment  against 
him  accordingly,  and,  as  a  part  of  the  judgment,  ordered  that 
defendant  stand  committed  until  fine  and  costs  should  be 
paid.  That  judgment  was  affirmed  in  the  Appellate  Court 
for  the  Second  District,  and  defendant  brings  the  case  to 
this  court  on  error. 
£No  matter  what  view  could  be  taken  of  the  merits  of  the 
case,  the  present  judgment  against  defendant  must  be  re- 
versed on  account  of  the  refusal  of  the  court  to  allow  defend- 
ant's motion  for  a  change  of  venue  of  the  cause.  The  petition 
on  which  the  motion  was  based  was  in  the  usual  form,  and 
alleged  the  judge  of  the  court  in  which  the  cause  was  pending 
was  so  prejudiced  against  defendant  that  he  feared  he  could 
not  have  a  fair  and  impartial  trial  in  such  court.  It  con- 
formed in  all  essential  particulars  to  the  requirements  of  the 
law,  and  was  presented  in  apt  time.  As  appears  from  the 
record,  the  information  was  filed  against  defendant  on  the  10th 
day  of  May,  1883.  He  was  arrested  on  the  11th  day  of  that 
month,  and  gave  bail  for  his  appearance  at  the  next  term  of 
the  county  court,  which  convened  on  the  14th  day  of  the 
same  month.  On  the  first  day  of  the  May  term,  1883,  of  the 
county  court,  (that  is,  on  the  14th  day  of  that  month,)  defend- 
ant caused  notice  to  be  served  on  the  State's  attorney  that  he 
would  ask  a  change  of  venue  of  the  cause  on  account  of  the 
prejudice  of  the  judge,  and  on  the  next  morning  he  made  his 
motion  for  that  purpose,  which  was  by  the  court  disallowed. 
Greater  diligence  the  law  does  not  require,  and  it  was  error 
in  the  court  to  refuse  to  change  the  venue  of  the  cause,  as 
was  asked  to  be  done  by  the  petitiohT\ 

There  are  a  few  questions  that  may  arise  on  another  trial 
of  the  cause,  concerning  which  something  ought  now  to  be 
said.  The  point  made  the  information  is  founded  on  no  suf- 
ficient affidavit,  is  not  well  taken.     Construing  the  statute, 
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as,  perhaps,  should  be  done,  with  reference  to  the  sixth  sec- 
tion of  the  Bill  of  Eights,  which  declares  "no  warrant  shall 
issue  without  probable  cause, "  the  affidavit  filed  in  this  cause 
does  show  probable  cause  for  filing  the  information,  and  the 
subsequent  arrest  of  defendant.  It  is  a  matter  of  no  conse- 
quence before  whom  the  affidavit  was  made.  It  is  not  essen- 
tial it  should  have  been  made  before  the  judge  of  the  county 
court  that  granted  leave  to  present  the  information.  In  this 
case  the  affidavit  was  sworn  to  before  a  justice  of  the  peace, 
and  that  is  sufficient,  if  it  satisfied  the  judge  to  whom  it  was 
presented  there  was  "probable  cause"  for  filing  the  informa- 
tion. More  than  that  the  law  does  not  require  for  the  security 
of  the  citizen  against  unwarrantable  prosecutions.  Myers  v. 
People,  67  111.  503.  " 

Objections  are  taken  to  the  rulings  of  the  court  touching 
the  competency  of  a  number  of  jurors  chosen  to  try  the  cause. 
It  is  no  legal  objection  to  the  competency  of  a  juror,  in  such 
cases  as  the  one  now  being  considered,  the  juror  may  not 
approve  of  selling  intoxicating  liquors,  either  with  or  without 
a  legal  license  to  keep  a  dram-shop.  He  is  quite  as  compe- 
tent, other  qualifications  being  equal,  as  one  who  does  approve 
of  it ;  and  if  both  classes  should  be  excluded,  it  is  obvious  it 
would  be  impracticable  to  secure  a  jury  in  such  cases,  for  it 
is  apparent  most  men  who  have  capacity  enough  to  make  an 
intelligent  juror  have  convictions  as  to  the  propriety  of  such 
a  business.  One  may  approve  it,  and  another  condemn  it, 
but  his  convictions  in  that  respect  would  not  disqualify  a  per- 
son having  all  other  necessary  qualifications  from  becoming 
a  juror.  Some  of  the  persons  in  this  case,  when  examined 
touching  their  competency  as  jurors,  answered,  they  had  a 
"prejudice  against  the  business  of  selling  intoxicating  liquors, " 
and  some,  perhaps,  went  to  the  extent  of  saying  that  preju- 
dice extended  to  defendant.  It  is  apparent,  from  the  whole 
examination,  that  all  the  juror  wished  to  be  understood  as 
saying  was,  he  did  not  approve  of  the  business  of  selling  in- 
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toxicating  liquors,  and  nothing  more.  All  right-minded  per- 
sons disapprove  of  crime,  but  their  hatred  of  everything  they 
may  believe  hurtful  to  the  public  welfare  by  no  means  dis- 
qualifies them  for  jury  service, — otherwise  the  administration 
of  the  criminal  law  would  be  largely  committed  to  the  worst 
class  of  persons,  which,  of  course,  the  law  will  not  tolerate. 
But  if  a  person  is  so  prejudiced  against  one  charged  with 
selling  intoxicating  liquors,  or  any  other  misdemeanor  or 
crime,  that  he  could  not  give  the  accused  a  fair  and  impar- 
tial trial,  he  would,  of  course,  be  an  incompetent  juror,  and 
should  be  excused  from  serving  in  that  capacity.  Under  this 
latter  rule  one  or  two  of  the  jurors  chosen  in  this  case  were 
clearly  disqualified,  and  the  court  should  have  sustained  the 
challenges  to  their  competency. 

On  account  of  the  error  indicated,  the  judgment  of  the 
Appellate  Court  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  reverse  the  judgment  of  the  county  court 

and  remand  the  cause  for  a  new  trial. 

Judgment  reversed. 


Stewart  Patterson  et  al. 

v. 
Lorenzo  M.  Johnson,  Exr. 

Filed  at  Ottawa  May  15,  1885. 

1.  Trusts — acceptance  of  a  trust — evidence  thereof.  Where  a  trust 
deed  contains  a  provision  that  the  trustee  thereby  accepts  the  trust,  and  cove- 
nants faithfully  to  execute  the  same,  and  the  deed  is  signed  by  the  trustee, 
and  various  acts  of  the  trustee  under  and  in  recognition  of  the  trust  are 
shown,  this  will  afford  evidence  of  his  acceptance  of  the  trust,  and  the  trust 
deed  will  take  effect  by  such  acceptance. 

2.  Same — non-acceptance  or  abandonment  of  a  trust  as  to  the  benefici- 
aries— of  acts  having  such  tendency.  The  failure  to  record  a  deed  conveying 
property  in  trust  for  the  benefit  of  the  grantors  and  their  father,  for  six  or 
seven  years,  when  a  good  reason  appears  therefor,  is  not  evidence  of  any 
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importance  to  show  an  abandonment  of  the  trust  by  the  parties  in  interest. 
And  giving  the  principal  management  of  the  property  to  the  life  beneficiary, 
representing  two-fifths  of  the  property  owned  by  others,  not  parties  to  the 
deed,  is  not  inconsistent  with  the  continued  existence  of  the  trust,  especially 
where  the  trustee  consults  with  and  participates  to  some  extent  with  the  active 
manager  in  looking  after  the  interests  represented  by  him. 

3.  The  owners  of  three-fifths  of  a  city  lot  conveyed  the  same  to  a  trustee 
upon  a  certain  trust,  among  which  was  the  erection  of  a  costly  building  upon 
the  premises,  and  he  was  not  willing  to  incur  personal  obligations  in  that 
behalf,  but  was  induced  to  accept  the  trust  under  an  arrangement  that  the 
trust  deed  should  not  be  recorded,  so  as  to  enable  the  real  parties  in  interest 
to  obtain  loans  upon  the  property,  for  the  furtherance  of  the  contemplated 
improvement,  which  they  did,  giving  their  own  notes,  secured  by  their  deeds 
of  trust  on  the  property.  It  was  held,  that  such  acts  were  not  inconsistent 
with  the  existence  of  the  trust,  and  did  not  prove  its  non-acceptance  or 
abandonment. 

4.  Same — of  a  new  agreement  varying  the  provisions  in  a  trust  deed — 
effect  upon  the  existence  of  the  trust.  The  owners  of  a  three-fifths  interest 
in  certain  real  estate,  conveyed  the  same  in  trust,  for  the  sole  benefit  of  their 
father  during  his  life,  and  after  his  death  for  their  own  use.  Subsequently, 
they,  in  conjunction  with  an  owner  of  another  one-fifth  interest,  and  the 
trustee,  entered  into  a  written  agreement  giving  the  father  the  control  and 
management  of  the  property,  for  which  he  was  to  receive  $300  per  month 
out  of  the  income,  which  was  all  he  was  to  receive  from  the  property:  Held, 
that  while  such  agreement  varied  somewhat  the  provisions  of  the  trust  deed, 
it  was  not  inconsistent  with  the  prior  existence  of  the  trust,  or  with  the 
trusteeship  after  its  date. 

5.  Same — of  the  reasonableness  of  a  provision — as  affecting  the  valid- 
ity of  a  trust.  A  conveyance  by  three  daughters,  aged  twenty,  twenty-two 
and  twenty-seven  years,  respectively,  of  their  interest  in  certain  real  property, 
to  a  trustee,  for  the  sole  use  and  benefit  of  their  father,  then  of  the  age  of 
seventy- one  years,  and  in  embarrassed  financial  circumstances,  made  of  their 
own  volition,  without  the  solicitation  of  the  father,  will  not  be  set  aside  as 
being  an  unreasonable  provision  for  the  father. 

6.  Same— powers  of  trustee — discretionary  powers  by  implication.  A 
discretionary  power  may  be  conferred  on  trustees,  either  by  express  terms  of 
the  trust,  or  by  implication,  from  the  nature  of  the  duty  imposed  on  them. 

7.  Same— powers  construed — as  to  the  management  of  property.  Three 
daughters,  being  the  owners  of  three-fifths  of  an  unimproved  city  lot,  con- 
veyed the  same  to  a  trustee,  for  the  use  of  their  father  for  life,  and  remainder 
for  their  use.  The  deed  conveyed  "with  full  power  and  authority  in  the  said 
B.  (trustee)  to  sell  and  convey  said  real  estate  in  fee  simple,  or  to  mortgage 
or  convey  the  same  by  trust  deed,  or  to  lease  the  same,  and  out  of  the  moneys 
arising  therefrom, "  to  reimburse  himself,  to  discharge  liens,  and  invest  the 
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remainder,  or  to  pay  the  rents  to  the  parties;  and  it  also  provided:  "Said  real 
estate  being  now  unimproved  and  unoccupied,  full  power  and  authority  is 
hereby  given  the  said  trustee,  in  his  discretion,  to  borrow  money  upon  said 
property,  and  to  rebuild  the  same  in  such  manner  as  to  him  shall  seem  best. 
In  case  he  shall  advance  money  himself  for  the  purpose  of  rebuilding  said 
property,  then  he  shall  have  a  lien  thereon  for  the  full  amount  of  such 
advances:"  Held,  that  the  trustee  was  not  confined  to  leasing  the  property 
after  building  upon  the  same,  but  his  power  extended  to  the  making  of  any 
reasonable  changes  in  the  building  which  would  be  of  benefit  for  the  leasing 
of  it,  especially  where  the  trustee  had  to  act  in  conjunction  with  the  other 
two  joint  owners. 

8.  Same — words  construed — as  expressing  the  extent  of  the  interest  in 
the  beneficiary.  A  trust  deed  made  for  the  benefit  of  the  grantor's  father, 
after  the  granting  part  and  habendum  clause  "in  trust,"  contained  these 
words:  "The  said  H.  L.  S.  (the  father)  has  only  a  life  interest  in  said  estate, 
the  remainder  belonging  in  fee  to  his  said  daughters:"  Held,  that  such  clause 
was  but  an  expression  of  the  interest  the  father  took  under  the  deed,  and  not 
of  what  his  interest  was  prior  to  the  making  of  the  same. 

9.  Kevebsioner — whether  entitled  to  an  accounting  —  as  against  a 
tenant  for  life  or  trustee.  A  person  having  only  a  reversionary  interest  in 
real  property,  and  not  entitled  to  the  income  from  the  same  during  the  exist- 
ence of  the  prior  life  estate,  has  no  right  to  call  upon  the  trustee  holding  the 
legal  title,  and  the  life  tenant,  for  an  account  of  the  income  of  the  property, 
but  is  entitled  to  an  accounting  only  so  far  as  it  bears  upon  the  allowance  of 
debts  claimed  to  be  a  charge  against  the  property,  and  which  may  affect  his 
reversionary  interest  in  the  same. 

10.  Taxes — liability  of  life  tenant.  Where  property  is  conveyed  to  a 
trustee  in  trust,  for  the  use  and  benefit  of  A.  during  his  life,  with  remainder 
in  trust  for  the  grantors,  and  the  buildings  thereon  are  destroyed  by  fire,  so 
that  for  several  years  it  yields  no  income,  the  life  tenant  will  not  be  bound  to 
pay  the  taxes  on  the  same  during  the  years  it  remains  unproductive,  and  the 
trustee  paying  the  same  may  properly  have  them  charged  upon  the  property. 

11.  Guardian  and  ward — how  far  the  latter  bound  by  the  action  of 
the  former.  On  a  bill  for  an  accounting,  in  respect  to  the  income  of  real 
property  and  charges  and  disbursements,  filed  by  a  minor,  by  his  guardian 
and  next  friend,  the  cause  was  referred  to  the  master  to  take  evidence  and 
state  the  account.  On  the  hearing  before  the  master,  the  minor  was  repre- 
sented by  his  guardian  in  person,  as  well  as  by  his  solicitor,  and  the  parties 
then  filed  a  written  statement  of  certain  items  in  the  accounts  presented  which 
they  desired  to  dispute,  and  the  evidence  taken  was  in  support  or  denial  of 
these  items:  Held,  that  the  minor  was  bound  by  the  action  of  his  guardian 
and  solicitor  in  making  up  the  issues  on  the  accounts. 

12.  Estoppel — by  recitals  in  deed.  The  grantee  in  a  deed  poll,  with 
covenants  of  warranty,  is  not  estopped  to  deny  his  grantor's  title. 

36—113  III. 
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13.  So  where  real  estate  had  been  conveyed  to  a  party  on  certain  trusts 
to  be  executed  by  him,  the  grantor  conveyed  the  same  property  to  another  by 
trust  deed,  to  secure  a  note  in  favor  of  his  first  grantee  or  trustee,  it  was 
held,  that  the  latter  was  not  estopped  by  the  recitals  and  covenants  in  the 
second  deed  from  claiming  to  act  as  trustee  for  the  beneficiaries  in  the  trust 
deed  to  him. 

14.  Voluntary  conveyance — want  of  power  of  revocation,  as  affect- 
ing the  validity  of  the  deed.  The  absence  of  a  power  of  revocation  is  not  of 
itself  ground  for  setting  aside  a  voluntary  conveyance.  It  is  no  more  than  a 
circumstance  to  be  considered  upon  that  question,  in  connection  with  all  the 
other  facts  appearing  in  the  case. 

15.  Chancery  —  accounting  —  requiring  written  statement  of  disputed 
items.  Where  a  cause  is  referred  to  a  master  to  state  an  account  between  the 
parties  in  interest,  of  the  income  and  rentals  of  property,  and  of  the  taxes, 
interest  paid,  and  other  disbursements,  and  the  accounts  of  the  parties  are 
filed  before  him,  the  settled  practice  will  warrant  the  master  in  having  a 
written  statement  made  of  any  disputed  items  of  the  accounts,  and  making 
them  the  basis  of  the  evidence  taken  before  him. 

16.  Same — time  for  making  objection  or  disputing  items.  "Where  parties 
appear  before  the  master,  to  whom  a  cause  is  referred  to  state  an  account, 
and  there  file  objections  to  such  items  in  the  accounts  presented,  as  they 
desire,  and  the  master  hears  evidence  as  to  such  disputed  items  and  prepares 
his  report,  they  can  not,  on  objection  to  the  draft  of  the  report,  dispute  for 
the  first  time  other  items  in  the  account. 

Writ  op  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  W.  H.  Barnum,  Judge,  presiding. 

Mr.  John  Woodbridge,  for  the  plaintiffs  in  error : 
The  trust  deed  to  Pullman  was  never  accepted  by  him,  and 
if  it  was,  the  subsequent  acts  of  the  parties  were  inconsistent 
with  the  existence  of  the  attempted  trust.  It  was  void  upon 
its  face,  when  construed  with  reference  to  the  relations  of  the 
parties. 

The  gift  to  the  father  could  only  be  sustained  upon  the 
following  conditions :  First,  that  the  daughters  fully  under- 
stood the  condition  of  the  title ;  second,  that  the  father  con- 
cealed no  facts  within  his  knowledge ;  third,  that  he  did  not 
exercise  undue  influence  to  procure  the  gift ;  fourth,  that  on 
the  part  of  the  donors  it  was  not  only  an  intelligent  but  a 
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free-will  offering ;  fifth,  that  it  was  reasonable,  with  a  view  to 
the  circumstances  of  the  parties ;  and  sixth,  that  the  donors 
should  not  rely  on  the  attorney  of  their  father,  but  should 
consult  their  own. 

The  gift  was  void,  because  the  daughters  had  no  compe- 
tent independent  legal  advice.  Rhodes  v.  Bates,  1  L.  K.  Ch. 
App.  252 ;  Prideaux  v.  Lonsdale,  1  DeG.,  J.  &  S.  433  ;  Garn- 
sey  v.  Munday,  24  N.  J.  Eq.  243  ;  Russell's  Appeal,  75  Pa.  St. 
269  ;  Huguenin  v.  Baseley,  3  L.  C.  in  Eq.  108  ;  Cook  v.  Lamotte, 
15  Beav.  234;  Phillipson  v.  King,  32  id.  628;  Wollaston  v. 
Tribe,  L.  K.  9  Eq.  44;  Coalts  v.  Acivorth,  L.  E.  8  Eq.  558. 

The  same  is  invalid  for  want  of  a  power  of  revocation. 
Wollaston  v.  Tribe,  L.  E.  9  Eq.  44;  Coalts  v.  Acworth,  L.  E. 
8  Eq.  558. 

The  false  recital  in  the  deed  that  General  Stewart  had  a 
life  estate,  is  sufficient  ground  for  setting  it  aside.  Llewellin 
v.  Cobbold,  1  Sm.  &  Gif.  380. 

If  the  deed  was  in  fact  delivered  to  Pullman,  which  is  de- 
nied, Mrs.  Patterson  had  a  right  to  rescind  by  any  appropriate 
action.  Her  series  of  deeds,  and  those  of  her  sisters,  for  the 
use  of  Pullman  and  others,  affords  unequivocal  evidence  of 
her  intention  to  rescind.  Green  v.  Kent,  13  Mass.  518 ;  Shu- 
feldt  v.  Shufeldt,  9  Paige,  137 ;  Spengler  v.  Snapp,  5  Leigh, 
478;  Ferris  v.  Crawford,  2  Denio,  595;  Bix  v.  VanWyck,  2 
Hill,  522;  Post  v.  Bart,  8  Paige,  639;  Powlasky  v.  Miller, 
1  Stockt.  807 ;  Baub  v.  Barnes,  1  Md.  Ch.  127 ;  Green  v. 
Tyler,  39  Pa.  361 ;  Neivman  v.  Kershaw,  10  Wis.  333  ;  Maher 
v.  Lanfrom,  86  111.  521. 

A  trust  may  be  repudiated  without  an  express  disclaimer, 
as,  by  evidence  of  the  conduct  of  the  party  amounting  to  a 
refusal  of  the  office  ;  and  a  disclaimer  may  be  presumed  after 
long  neglect  to  qualify,  or  refusal  to  act.  1  Perry  on  Trusts, 
sec.  270;  StaceyY.  Elph,  1  M.  &  K.  000;  Ayres  v.  Weed,  16 
Conn.  291;  Thornton  v.  Winston,  4  Leigh,  152;  Wardwell  v. 
McBonell,  31  111.  364;   Williams  v.  King,  43  Conn.  572. 
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Messrs.  Mason  Brothers,  for  the  plaintiff  in  error  Stewart 
Patterson : 

As  against  an  infant,  everything  must  be  proved.  The 
guardian  can  admit  nothing.  Cochran  v.  McDowell,  15  111. 
10 ;  Hill  v.  Ormsbee,  12  id.  166 ;  Quigley  v.  Roberts,  44  id. 
503 ;  Gooch  v.  Green,  102  id.  507. 

It  is  the  duty  of  the  life  tenant  to  pay  the  taxes.  He  can 
not  charge  the  reversion  with  them.  Prettyman  v.  Walton, 
34  111.  175  ;  Waldo  v.  Cummings,  45  id.  421 ;  Estate  of  Miller, 
1  Tucker,  346. 

The  same  rules  of  law  apply,  whether  the  estate  be  a  legal 
or  equitable  one.  2  Story's  Eq.  Jur.  sec.  974 ;  1  Mad.  Ch. 
360;  Fisher  v.  Field,  10  Johns.  494;  Perry  on  Trusts,  sees. 
321,  357. 

It  is  held  to  be  the  duty  of  the  trustee,  if  in  possession,  to 
pay  the  taxes,  although  taxes  were  not  mentioned  in  the  deed 
creating  the  trust,  (Burr  v.  McEwen,  Baldwin,  (U.  S.  Cir.  Ct.) 
154,)  and  if  not  in  possession,  to  see  that  the  equitable  tenant 
for  life  does  so.  Fountain  v.  Pellet,  1  Ves.  Jr.  342 ;  Tupper 
V.  Fuller,  7  Eich.  Eq.  170;  Jones  v.  Dawson,  19  Ala.  692. 

The  law  also  requires  tenants  for  life  to  pay  interest  on 
incumbrances.  Moseley  v.  Marshall,  27  Barb.  42 ;  Warley  v. 
Warley,  1  Bailey's  Eq.  397 ;  Swain  v.  Perine,  5  Johns.  Ch. 
482;  Saville  v.  Saville,  2  Atk.  463.  See,  also,  for  a  state- 
ment of  the  legal  principle :  1  Washburn  on  Eeal  Prop.  96 ; 
1  Story's  Eq.  Jur.  sees.  486,  488;  4  Kent's  Com.  74;  Perry 
on  Trusts,  sec.  554.     See,  also,  Bond  v.  Lockwood,  33  111.  212. 

A  tenant  for  life  can  not  lay  out  moneys  in  building  or 
improvements  on  the  estate,  and  charge  it  to  the  inheritance. 
The  court  of  chancery  will  not  sustain  an  inquiry  whether  the 
improvements  are  beneficial.  The  tenant  makes  them  at  his 
own  hazard.  4  Kent's  Com.  (12th  ed.)  *76,  noteb;  Caldcott 
v.  Brown,  2  Hansch.  *144 ;  Floyer  v.  Bankes,  L.  B.  8  Eq.  115 ; 
Williams  on  Eeal  Prop.  30,  32. 
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The  beneficiary  under  the  trust  deed  took  a  vested  interest, 
and  the  trustee  could  not  release  or  change  it.  McDonald  v. 
Starkey,  42  111.  442. 

In  the  following  case  the  maker  of  a  trust  was  not  allowed 
to  change  it  by  his  subsequent  last  will  and  testament.  The 
court  say :  "An  executed  trust  will  be  sustained  and  enforced 
in  all  its  provisions."  Padfield  v.  Padfield,  72  111.  323  ;  Nicoll 
v.  Ogden,  29  id.  332;  Nicoll  v.  Miller,  37  id.  387;  Nicoll  v. 
Mason,  49  id.  358. 

A  trustee  is  bound  to  perform  his  trust,  whether  he  receives 
a  salary  or  not.  (Switzer  v.  Skiles,  3  Gilm.  529;  Cooper  v. 
McClun,  16  id.  435.)  Therefore  the  agreement  of  January  1, 
1878,  so  far  as  it  assumes  to  change  the  minor's  rights  under 
the  Pullman  trust,  is  invalid. 

Mr.  James  B.  Galloway,  guardian,  also  for  Stewart  Pat- 
terson. 

Messrs.  Dexter,  Herriok  &  Allen,  for  the  defendant  in 
error : 

The  law  presumes  that  every  gift,  whether  in  trust  or  not, 
is  accepted,  until  the  contrary  is  proved.  Perry  on  Trusts, 
sec.  259 ;  Hill  on  Trustees,  334 ;  Bryant  v.  Walsh,  2  Gilm. 
568. 

Perry  says:  "If  the  trust  is  created  by  deed,  the  most 
obvious,  natural  and  effectual  mode  of  signifying  the  accept- 
ance is  by  signing  the  deed."  Perry  on  Trusts,  sec.  260; 
Lewin  on  Trusts,  184;    Viney  v.  Abbott,  120  Mass.  300. 

A  trustee  can  not  limit  his  acceptance.  If  he  acts  at  all, 
he  will  be  held  to  have  accepted  the  entire  trust.  Perry  on 
Trusts,  sees.  264,  401 ;  Hill  on  Trustees,  344. 

It  is  well  settled  that  even  where,  by  mutual  agreement,, 
there  has  been  a  subsequent  destruction  or  surrender  of  the 
deed  with  the  intention  of  re-vesting  the  title,  the  title  will 
not  re- vest  in  the  grantor.     Parker  v.  Kane,  4  Wis.  1 ;  Cramer 
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v.  Porter,  41  Cal.  462 ;  Kimball  v.  Greig,  47  Ala.  230  ;  Jackson 
v.  Anderson,  4  Wend.  474 ;  Botsford  v.  Morehead,  4  Conn.  50 ; 
Gilbert  v.  Bulkeley,  5  id.  262;  RaynorY.  Wilson,  6  Hill,  464; 
Tibeau  v.  Tibeau,  19  Mo.  78 ;   Morgan  v.  Elam,  4  Yerg.  411. 

This  doctrine  was  expressly  held  by  this  court  in  Duncan 
v.  Wickliffe,  4  Scam.  42,  and  Wilson  v.  Wood,  27  111.  199. 

This  court  has  carried  the  doctrine  so  far  as  to  hold  that 
where  an  active  trust  has  once  been  created,  even  though  all 
the  purposes  of  the  trust  have  been  subsequently  fulfilled, 
and  no  further  duties  remain  to  be  performed  by  the  trustee, 
nothing  short  of  a  reconveyance  can  place  the  title  back  in 
the  grantor.  Kirkland  v.  Cox,  94  111.  414 ;  Vallette  v.  Bennett, 
69  id.  836. 

Parol  proof  to  show  a  release  of  a  trust  is  not  admissible. 
Armstrong  v.  Merrill,  14  Wall.  120. 

The  want  of  a  power  of  revocation  in  a  voluntary  settle- 
ment, or  the  want  of  advice  as  to  the  insertion  of  such  power, 
will  not  afford  a  ground  for  setting  aside  the  settlement. 
Finucan  v.  Kendig,  109  111.  198. 

A  party,  by  accepting  a  deed  with  covenants  of  warranty, 
is  not  estopped  from  disputing  the  grantor's  title.  Owens  v. 
Robbins,  19  111.  545;  Becker  v.  Quigg,  54  id.  390;  Sparrow  v. 
Kingman,  1  Comst.  242;  AverillY.  Wilson,  4  Barb.  180;  Finn 
v.  Sleight,  8  id.  401 ;  Coakley  v.  Perry,  3  Ohio  St.  344 ;  Os- 
borne v.  Tunis,  1  Dutch.  633 ;  Edmondson  v.  Montague,  14 
Ala.  570 ;    Croxall  v.  Sherard,  5  Wall.  268. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  tiled  by  Stewart  Patterson,  a 
minor,  by  James  B.  Galloway,  guardian  of  his  estate  and  his 
next  friend,  in  the  circuit  court  of  Cook  county,  September  5, 
1878,  making  Hart  L.  Stewart,  George  M.  Pullman,  Hannah 
M.  Williams,  Helen  W.  Johnson,  Stewart  Clark,  Frances  V. 
Matthews  and  John  C.  Patterson,  defendants.  The  bill  alleges 
that  just  before  October  25,  1871,  the  premises  described  in 
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the  bill,  being  the  real  estate  situated  on  the  north-west  cor- 
ner of  Washington  and  State  streets,  in  the  city  of  Chicago, — 
ninety-two  and  a  half  feet  on  State,  and  ninety-five  feet  on 
Washington  street, — were  owned  in  fee  simple  by  Jeanie 
Stewart,  (afterwards  Patterson,)  Hannah  M.  Stewart,  (now 
Williams,)  Helen  W.  Stewart,  (now  Johnson,)  Frances  V. 
Matthews,  and  Hart  L.  Stewart,  trustee  for  Stewart  Clark, 
as  tenants  in  common;  that  on  said  25th  of  October  said 
Hart  L.  Stewart,  Jeanie,  Hannah  M.  and  Helen  W.  Stewart 
executed  and  delivered  to  George  M.  Pullman  their  deed, 
which  was  subsequently  recorded  on  February  15,  1878,  con- 
veying all  the  grantors'  interest  in  said  property  to  George 
M.  Pullman,  as  trustee,  in  trust  for  the  sole  use  and  benefit 
of  said  Hart  L.  Stewart  during  his  life,  and  after  his  death 
for  the  use  of  the  other  makers,  daughters  of  said  Hart  L. ; 
that  Pullman  accepted  the  trust;  that  on  January  6,  1875, 
Jeanie  Stewart  (then  Patterson,)  died  intestate,  leaving  her 
surviving  John  C.  Patterson,  her  husband,  and  orator,  her 
only  heir  at  law,  the  latter  being  at  the  time  of  filing  the  bill 
about  three  and  a  half  years  old.  The  bill  was  for  an  en- 
forcement of  the  provisions  of  the  deed  of  trust,  and  for  an 
accounting.  The  defendants  answered,  all  excepting  John  C. 
Patterson  expressing  entire  satisfaction  with  the  management 
of  the  trust,  and  denying  the  right  to  an  account.  John  C. 
Patterson  denied  the  validity  of  the  deed  of  trust,  and  set  up 
a  claim  in  himself  of  a  tenancy  by  the  curtesy  in  the  estate 
of  his  deceased  wife,  Jeanie  Patterson.  He  also  filed  a  cross- 
bill, setting  up  the  same,  and  attacking  the  validity  of  the 
deed  of  trust.  The  court,  on  hearing,  dismissed  the  cross- 
bill of  John  C.  Patterson,  and  granted  relief,  to  some  extent, 
on  the  original  bill.  The  plaintiffs  in  the  original  and  cross- 
bills bring  this  writ  of  error. 

In  respect  of  the  cross-bill,  the  case  under  which  will  be 
first  considered,  it  is  contended  that  the  trust  was  not  accepted 
by  Pullman,  and  therefore  the  title  did  not  vest  in  him,  or  if 
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the  trust  was  accepted,  that  after  the  deed  of  trust  was  made 
it  was  in  fact  abandoned  by  all  parties  to  it.  The  trust  deed 
contains  this  provision:  "The  said  trustee  hereby  accepts 
the  trust  above  created,  and  covenants  faithfully  to  execute 
the  same,"  and  shows  the  signature  of  the  trustee  to  the  deed. 
Where  the  trust  is  created  by  deed,  the  most  effectual  mode  of 
signifying  the  acceptance  of  the  trust  by  the  trustee  is  by  his 
signing  the  deed.  (Hill  on  Trustees,  214;  Perry  on  Trusts, 
sec.  260.)  Further,  Mr.  Pullman  testifies :  "I  accepted  the 
trust  by  signing  my  name  to  the  deed  and  taking  possession 
of  the  deed.  After  I  accepted  the  trust,  the  deed  was  put  in 
my  safe,  in  the  vault  of  the  Pullman  company,  and  was  kept 
among  my  private  papers."  Various  acts  were,  from  time  to 
time,  done  by  Mr.  Pullman  under  and  in  recognition  of  the 
trust,  though  the  main  management  of  the  property,  until  in 
1878,  was  by  Hart  L.  Stewart.  In  opposition  to  all  the  evi- 
dence of  the  acceptance  of  the  trust,  there  is  set  up  certain 
acts  of  the  parties,  and  writings,  which,  it  is  claimed,  are  so 
inconsistent  with  the  fact  of  acceptance  as  to  overcome  all 
the  evidence  in  that  regard.  The  neglect  to  record  the  trust 
deed  until  February  15,  1878, — more  than  six  years, — which 
is  spoken  of,  is  evidently  of  itself  of  minor  importance,  and 
especially  where,  as  here,  a  purpose  consistent  with  the  trust 
is  shown  for  keeping  the  deed  from  record. 

The  trustee's  alleged  inaction  in  the  business  of  the  man- 
agement of  the  property  is  relied  upon.  At  the  time  of  the 
fire  of  October  8  and  9,  1871,  the  building  upon  the  property 
was  burned.  Up  to  that  time  Hart  L.  Stewart  had  had  ex- 
clusive management  of  the  property, — building,  rebuilding, 
collecting  the  rents,  etc., — by  the  consent  of  the  owners  of 
all  the  five  interests  in  the  property.  After  the  date  of  the 
trust  deed  there  was  a  three-fifths  interest  in  the  trustee. 
Hart  L.  Stewart  was  the  trustee  of  a  one-fifth  interest  belong- 
ing to  Stewart  Clark,  the  agent  of  another  one-fifth  interest 
belonging  to  Frances  V.  Matthews,  and  he  had  himself  the 
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interest  of  a  life  tenant  in  the  three-fifths  conveyed  to  the 
trustee,  and  was  the  father  and  grand-father  of  the  owners. 
This  condition  of  things  would  suggest  the  propriety  of  one 
common  manager  for  all  the  five  interests,  and  the  fitness  of 
Hart  L.  Stewart  as  such  manager,  and  he  appears  to  have 
had  the  substantial  management  of  the  property,  but  yet  with 
enough  of  consultation  with  and  cooperation  on  the  part  of 
Mr.  Pullman  to  indicate  that  the  trust  was  all  the  while  sub- 
sisting in  the  latter. 

As  mentioned,  the  deed  of  trust  was  not  recorded  until  in 
■1878,  and  there  is  an  exhibition  of  a  formidable  array  of 
writings  made  before  that  time,  consisting  of  a  petition  of 
Hart  L.  Stewart  to  the  county  court  for  leave  to  mortgage 
the  one-fifth  interest  of  Stewart  Clark,  trust  deeds  made  of 
the  property  to  secure  sums  of  money,  policies  of  insurance 
on  the  property,  a  power  of  attorney  to  Hart  L.  Stewart  to 
execute  leases  and  collect  rents,  leases  made  thereunder,  and 
other  writings  of  and  between  the  parties  beneficially  entitled, 
in  all  which  the  parties  holding  the  title  of  record  are  declared 
to  be  the  present  owners  of  the  property. 

The  property  was  rebuilt,  and  a  loan  of  $125,000  for  the 
purpose  was  obtained  upon  the  security  of  the  property.  The 
deed  of  trust  to  Pullman  authorized  this,  but  there  was  no 
mention  of  his  title  or  name  in  connection  with  the  loan. 
The  written  application  for  the  loan  by  Hart  L.  Stewart  stated 
the  title  to  be  in  the  heirs  of  Hannah  B.  Stewart,  his  deceased 
wife,  naming  them.  The  abstract  of  title  exhibited  showed 
the  record  title  to  be  in  them,  and  the  trust  deed  on  the  prop- 
erty to  secure  the  loan  was  executed  by  them,  alone.  The* 
explanation  for  this,  and  with  respect  to  all  the  other  writings, 
is,  that  Mr.  Pullman  made  the  objection  to  accepting  the  trust 
that  it  might  become  necessary  for  him  to  sign  notes  and 
mortgages  for  the  loan,  and  the  attorney  who  drew  the  deed 
of  trust  suggested  to  him  that  that  necessity  might  be  avoided 
by  the  owners  themselves  signing  the  papers  and  borrowing 
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the  money,  and  Mr.  Pullman  testified  his  recollection  was 
that  the  attorney  stated  the  trust  deed  need  not  be  put  on 
record,  and  that  he  would  be  in  that  way  relieved  of  the 
necessity  of  signing  the  notes  and  obligations.  With  this 
explanation,  we  think  it  may  be  said,  in  general,  of  all  these 
various  writings,  without  going  into  them  in  detail,  that  they 
are  not  irreconcilable  with  the  existence  of  this  deed  of  trust 
to  Mr.  Pullman,  and  his  acceptance  of  the  trust,  but  that  they 
may  well  consist  therewith. 

The  same  observation  may  be  made  with  respect  to  the 
position  that  the  conduct  of  all  the  parties  to  the  deed  of  trust 
shows  an  abandonment  of  it  even  if  it  were  accepted.  There 
is  no  pretence  of  any  mutual  agreement  of  abandonment.  All 
the  evidence  relied  on  as  showing  such  abandonment  is  the 
supposed  inconsistent  writings  and  acts  of  the  parties  which 
we  have  referred  to.  v 

In  respect  of  one  trust  deed,  (that  made  by  Jeanie  Patter- 
son, and  her  husband,  and  the  other  holders  of  the  title  of 
record,  on  January  7,  1874,  conveying  this  property  to  Henry 
S.  Monroe,  in  trust,  to  secure  a  note  in  favor  of  George  M. 
Pullman,)  it  is  insisted  that  as  that  deed  contained  full  cove- 
nants on  the  part  of  the  grantors,  of  seizin,  freedom  from 
incumbrances,  and  general  warranty,  Pullman  is  estopped 
thereby  from  claiming  under  the  deed  of  trust  of  October  25, 
1871.  The  deed  was  not  signed  by  Pullman,  and  the  rule 
of  law  is,  that  the  grantee  in  a  deed  poll,  with  covenants  of 
warranty,  is  not  estopped  to  deny  his  grantor's  title.  (Owen 
v.  Robbins,  19  111.  545;  Sparrow  v.  Kingman,  1  Comst.  242; 
Kingman  v.  Sparrow,  12  Barb.  201 ;  Great  Falls  Co.  v.  Worster, 
15  N.  H.  450;  Gardner  v.  Greene,  5  K.  I.  104;  Coakley  v. 
Perry,  3  Ohio  St.  344.)  There  are  here  no  elements  of  an 
estoppel  in  pais,  by  the  acceptance  of  the  deed.  The  same 
may  be  said  in  regard  to  the  effect  of  the  trust  deeds  to  Henry 
S.  Monroe,  for  the  use  of  Hart  L.  Stewart,  of  January,  1874, 
and  November,  1874,  on  the  rights  of  Hart  L.  Stewart. 
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Much  stress  is  laid  upon  the  agreement  of  January  1,  1878, 
as  showing  that  the  trust  deed  was  not  in  force  before  that 
time,  but  only  thereafter,  and  that  the  execution  of  that 
agreement  was  made  the  condition  of  the  recording  of  the 
deed  of  trust,  and  of  Pullman's  acceptance  of  the  trust.  That 
agreement  was  made  between  Pullman  and  all  the  parties 
having  any  interest  in  the  property,  except  the  minor  com- 
plainant in  the  original  bill.  The  agreement  describes  the 
trust  deed,  and  makes  reference  to  it  for  its  terms  and  pro- 
visions, and  names  that  it  is  to  be  recorded  on  or  before 
•March,  following.  The  parties  release  each  other  from  all 
claims  growing  out  of  the  past  control  and  management  of 
the  property,  and  agree  that  Hart  L.  Stewart  shall,  from  that 
date  during  his  life,  control  and  manage  the  property,  for 
$300  per  month,  to  be  paid  out  of  the  income,  which  should 
be  all  that  he  should  receive  from  the  property.  The  agree- 
ment varies  somewhat  from  the  provisions  of  the  trust  deed, 
but  we  do  not  perceive  that  it  is  inconsistent  with  the  trust 
deed,  having  been  in  force  from  its  date,  (October  25,  1871,) 
and  with  the  trusteeship  of  Pullman  since  that  time.  The 
agreement,  too,  approves  the  existing  indebtedness  of  the 
property,  and  makes  provision  for  its  future  joint  manage- 
ment, as  a  whole,  by  Hart  L.  Stewart  and  George  M.  Pullman. 

It  is  insisted  that  by  reason  of  the  relations  between  the 
grantors  and  the  beneficiary  of  the  life  estate,  (Hart  L.  Stew- 
art,) and  under  the  principles  governing  voluntary  convey- 
ances, the  deed  of  trust  was  void.  It  is  said  the  deed  was 
wholly  unreasonable,  in  view  of  the  circumstances  of  the 
parties.  The  occasion  of  the  making  of  the  deed  is  thus  de- 
tailed in  the  answer  of  Hannah  M.  Williams  and  Helen  W. 
Johnson,  the  two  surviving  grantors :  "That  they  and  the 
said  Jeanie,  the  mother  of  orator,  always,  up  to  the  date  of 
the  deed  to  George  M.  Pullman,  regarded  said  property  as,  in 
equity  and  morals,  justly  belonging  to  Hart  L.  Stewart,  their 
father,  and  felt  that  he  had  the  sole  right  to  the  rents,  issues 
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and  profits  of  the  same,  and  the  right  to  control  and  manage 
the  same;  that  after  the  fire  of  October,  1871,  knowing  their 
father,  Hart  L.  Stewart,  was  in  feeble  health,  and  that  said 
property  had  been  bought  and  paid  for  by  him,  and  that  he 
had,  in  the  purchase  and  building  up  of  said  property,  used 
a  very  large  part  of  his  own  means,  and  feeling  that  under 
any  and  all  circumstances  their  father  ought,  in  justice,  to 
have  sufficient  out  of  said  property  or  its  avails  to  insure  his 
support  during  his  life,  they  consulted  with  their  friend  and 
attorney,  Henry  S.  Monroe,  as  to  the  best  means  of  securing 
to  their  father  such  support,  and  that  he  advised  them  to 
deed  their  interest  in  said  property  so  as  to  secure  their  de- 
sire ;  that  they  and  the  said  Jeanie  then  applied  to  said  Pull- 
man, their  friend,  and  relative  by  marriage,  and  desired  him 
to  accept  the  said  trust,  said  Jeanie  being  the  most  active 
in  her  desire ;  that  said  Pullman  at  first  declined  to  accept, 
but  finally  was  induced  so  to  do."  The  evidence  accords  with 
this  answer.  At  the  date  of  the  deed  to  Pullman,  Jeanie 
Stewart  was  nearly  twenty-seven  years  old.  Her  sisters,  Han- 
nah and  Helen,  were,  respectively,  twenty-two  and  twenty 
years  of  age.  The  father,  Hart  L.  Stewart,  was  seventy-one 
years  old.  The  record  shows  that  there  was  no  influence 
whatever  used  by  the  father  to  procure  the  deed,  and  that  it 
was  made  by  the  daughters  of  their  own  volition.  The  making 
of  the  deed  was  a  graceful  tribute  of  filial  affection. 

It  is  insisted  the  daughters  did  not  understand  the  con- 
dition of  the  title  at  the  time  they  made  the  deed.  This 
is  based  on  the  following  language  in  the  deed:  "The  said 
Hart  L.  Stewart  has  only  a  life  interest  in  said  real  estate, 
the  remainder  belonging  in  fee  to  his  said  daughters."  It  is 
a  wrongful  assumption,  in  our  view,  that  this  is  a  recital  as 
to  the  state  of  the  title  prior  to  the  making  of  the  deed.  The 
language  occurs  after  the  granting  part  of  the  deed,  and  after 
the  habendum  clause,  "in  trust,"  etc.,  and  is  in  that  part  of 
the  deed  which  defines  the  trust,  and  was  inserted,  as  we  un- 
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derstand  it,  to  make  clear  the  purpose  that  Hart  L.  Stewart 
should  have  only  a  life  interest,  and  that  the  remainder  be- 
longed to  his  daughters, — that  it  was  an  expression  of  the 
interest  which  he  took  under  the  deed,  and  not  of  what  was 
his  interest  prior  to  the  making  of  the  deed. 

It  is  said  the  daughters  were  in  error  as  to  their  father's 
financial  condition.  Notwithstanding  the  particulars  of  evi- 
dence which  are  relied  on  to  the  contrary,  we  think  the  whole 
testimony  shows  that  the  father  was  in  embarrassed  financial 
circumstances  at  the  time. 

It  is  said  the  deed  contains  no  power  of  revocation,  and 
should  for  that  reason  be  set  aside.  The  absence  of  a  power 
of  revocation  is  not,  of  itself,  ground  for  setting  aside  a  vol- 
untary conveyance.  It  is  no  more  than  a  circumstance  to 
be  considered  upon  that  question,  in  connection  with  all  the 
other  facts  appearing  in  any  particular  case.  Finucan  v. 
Kendig,  109  HI.  198. 

It  is  insisted  the  deed  is  void  because  the  daughters  had 
no  independent  legal  advice.  If  that  be  necessary,  which  we 
do  not  admit,  it  sufficiently  appears  here  that  there  was  such 
advice.  The  evidence  shows  that  before  the  deed  was  made 
Mrs.  Patterson  advised  with  her  friend,  George  M.  Pullman, 
with  Mr.  Tewkesbury,  whose  wife  was  an  intimate  friend  of 
Mrs.  Patterson,  (Mr.  Tewkesbury  being  an  attorney,)  and 
with  Mr.  Monroe,  who  drew  the  trust  deed,  and  he  being  an 
intimate  friend  of  the  family.  Although  it  appears  that  he 
had  been  for  many  years  Hart  L.  Stewart's  legal  adviser,  the 
evidence  shows  that  the  daughters,  of  their  own  motion,  con- 
sulted him  for  themselves,  and  that  Hart  L.  Stewart  had 
nothing  to  do  with  employing  Mr.  Monroe  to  draw  the  trust 
deed,  or  made  any  suggestion  in  regard  to  it.  The  cross-bill 
alleges  that  the  attorney  who  drafted  the  deed  received  his 
instructions  from  the  daughters. 

Certain  powers  given  by  the  trust  deed  are  pointed  out  as 
being  so  unreasonable,  and  of  such  dangerous  character  to  the 
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interests  of  the  grantors,  as  to  require  that  the  deed  should  be 
set  aside.  Although  one  or  more  of  the  provisions,  literally 
taken,  might  be  capable  of  abuse  and  of  producing  wrong, 
yet  under  the  reasonable  construction  which  should  be  given 
them,  we  can  not  view  them  as  being  obnoxious  to  the  extent 
which  is  claimed.  We  perceive  no  error  in  the  dismissing  of 
the  cross-bill. 

We  come  now  to  the  consideration  of  the  case  of  the  origi- 
nal bill.  Much  of  what  it  claimed  has  been  abandoned  by 
complainant,  or  otherwise  taken  out  of  the  case  since  the  bill 
was  filed. 

The  original  bill  alleged  that  complainant  was  entitled, 
under  the  trust  deed,  to  a  present  interest  in  the  income, — 
one-fifth  of  the  annual  net  income.  The  decree  found  this 
claim  not  to  be  sustained,  and  this  finding  does  not  appear 
to  be,  and  could  not  well  be,  urged  as  a  ground  of  reversal. 
The  bill  alleges  that  taxes  had  been  permitted  to  remain  long 
due  and  unpaid  upon  the  property,  and  that  unpaid  interest 
had  accumulated  on  the  indebtedness  upon  the  property  to  a 
large  amount,  and  prays  that  Pullman  be  directed  to  pay  off 
all  said  taxes  and  accrued  interest.  The  record  shows  that 
all  these  taxes  and  unpaid  interest  were  paid  off  before  the 
final  hearing.  The  original  bill  alleges  that  the  defendant 
Pullman  is  accountable  for  the  alleged  waste  and  misman- 
agement of  Hart  L.  Stewart,  and  prays  for  his  removal  as 
trustee.  This  relief  was  denied  by  the  decree,  and  no  point 
is  made  on  that  ruling.  The  matters  now  in  controversy,  as 
we  regard,  are  :  First,  the  accounting ;  second,  the  indebt- 
edness of  the  property  allowed  by  the  decree ;  and  third,  the 
validity  of  the  agreement  of  January  1,  1878. 

The  order  for  an  accounting  was  entered  December  30, 
1879.  At  that  time  the  cross-complainant  claimed  an  ac- 
counting of  all  receipts  on  the  ground  that  the  trust  deed 
was  invalid,  and  the  original  complainant  claimed  such  an 
accounting  on  the  ground  that  he  was  entitled  to  a  present 
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interest  in  the  income.  This  order  referred  the  cause  to  the 
master, — first,  "for  the  purpose  of  ascertaining  all  legal  liens 
and  incumbrances  existing  against  the  property  on  October  25, 
1871;"  and  second,  taking  an  account,  from  that  date  clown 
to  the  date  of  the  decree,  of  all  rents,  profits,  loans,  claims, 
income,  receipts  and  disbursements,  of,  from  and  concerning 
the  property.  A  second  order  of  reference  was  entered  No- 
vember 23,  1880,  directing  the  accounting  to  be  brought 
down  to  the  date  when  the  master  made  his  report,  and  that 
the  defendants  file  with  the  account  a  statement  of  the  lia- 
bilities of  the  property  at  the  date  of  the  order.  Under  these 
orders  defendants  filed  detailed  accounts,  in  writing,  showing 
the  several  items  of  receipts  and  expenditures ;  also,  a  state- 
ment of  the  liens  and  incumbrances  on  October  25,  1871, 
and  a  statement  of  the  liabilities  of  the  property  on  December 
17,  1880.  The  master's  report  states  that  at  the  suggestion 
of  the  master  the  complainant's  solicitors,  and  cross-com- 
plainant, filed  in  the  master's  office,  for  the  purpose  of  nar- 
rowing the  issues  in  the  account,  a  written  classified  statement 
of  disputed  items ;  that  this  statement  of  disputed  items  was 
the  basis  of  the  evidence  formally  taken  before  the  master, 
and  that  the  evidence  given  by  the  respective  parties  was  in 
support  or  in  denial  of  the  disputed  items  in  this  statement 
not  otherwise  admitted.  A  third  order  for  an  accounting, 
from  December  17,  1880,  to  April  1,  1881,  was  entered,  and 
this  account  was  also  filed  with  the  master,  and  the  master 
subsequently  filed  his  report,  dated  April  1,  1881.  The  mas- 
ter returned  into  court  the  defendants'  accounts,  the  com- 
plainant's lists  of  disputed  items,  and  the  master's  evidence 
taken  on  those  items.  On  October  1,  1881,  a  decree  was 
entered  dismissing  the  cross-bill  for  want  of  equity,  and  on 
June  12,  1882,  a  final  decree  was  entered  on  the  original  bill, 
finding  that  the  trust  deed  created  a  life  estate  in  Hart  L. 
Stewart,  for  his  own  sole  use  during  his  life,  the  interests  of 
the  other  grantors  in  the  trust  deed  being  only  reversionary 
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upon  said  life  estate.  Having  found  that  the  complainant 
had  no  present  interest  in  the  income,  the  court  decreed  as  to 
the  accounting,  that  defendants'  accounts  are  approved  and 
allowed  as  to  all  items  in  said  accounts,  except  "the  disputed 
items,"  which  are  specifically  enumerated  in  the  decree.  It 
finds  the  total  of  undisputed  receipts,  and  of  undisputed  dis- 
bursements, and  the  net  income  from  the  property.  "That 
it  is  not  necessary  to  the  final  determination  of  this  suit  to 
adjudicate  upon  the  several  disputed  items  in  said  accounts." 
And  the  decree  finds  the  amount  of  the  indebtedness  of  the 
property,  specifying  the  items.  The  complainant  contends 
that  the  court  erred  in  not  settling  the  items  in  the  defend- 
ants' accounts  which  were  disputed  by  complainant,  and  not 
stating  the  account  and  striking  a  balance,  and  in  allowing 
the  several  claims  of  indebtedness  of  the  property,  except  the 
$125,000  due  Mrs.  Green. 

As  the  complainant  had  no  interest  in  the  income,  he  had 
no  right  to  an  account  of  the  income,  and  any  accounting 
would  only  be  material  as  it  had  bearing  upon  the  allowance 
of  the  indebtedness  claimed  to  be  a  proper  charge  against 
the  property.  If  the  court,  on  the  evidence  before  it,  could 
determine  as  to  that  indebtedness,  there  would  not  seem  to 
be  occasion  to  proceed  and  determine  upon  the  large  number 
of  disputed  items,  and  settle  the  account.  What  could  be 
the  use  in  so  doing  ?  The  complainant  had  no  interest  in  the 
income  from  the  property ;  there  could  be  nothing  coming  to 
him ;  there  could  be  no  decree  in  his  favor,  except  for  costs ; 
his  only  interest  was  as  reversioner  in  the  corpus  of  the  prop- 
erty, and  thus  he  was  only  concerned  in  the  allowance  of  the 
indebtedness  of  the  property,  which  question  we  do  not  see 
that  the  settlement  and  adjustment  of  the  disputed  items  in 
the  account  would  affect. 

The  first  of  the  items  of  indebtedness  of  the  property  allowed 
by  the  decree,  is  the  Green  loan,  amounting  to  $125,000. 
This  was  a  loan  obtained  for  the  rebuilding  of  the  property, 
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and  the  correctness  of  this  item  is  not  disputed.  The  re- 
maining items  of  said  indebtedness  consist  of  advances  made 
by  Pullman,  the  trustee,  and  Hart  L.  Stewart, — three  by  the 
former,  ($3621,  $3000  and  $13,000,)  and  one  ($3621.29)  by 
the  latter.  The  $3621.29  was  advanced  in  1883,  to  pay  taxes 
which  were  liens  on  the  property  at  the  date  of  the  trust 
deed, — October  25,  1871.  The  property  was  not  rebuilt,  and 
yielded  no  income,  until  November,  1873,  and  there  can  be 
no  claim  that  the  life  tenant  was  bound  to  pay  those  taxes, 
and  they  were  a  proper  indebtedness  of  the  property.  The 
$3000  was  advanced  by  Pullman  to  pay  a  loan  made  by  the 
Union  National  Bank  to  the  property,  for  the  payment  of 
taxes.  The  $13,000  is  the  balance  of  $23,000  advanced  by 
Pullman  under  the  following  circumstances:  Prior  to  1878 
the  building  had  been  finished  off  as  a  hotel,  and  was  occu- 
pied as  such  by  one  Strong,  under  a  lease  running  for  a  term 
of  years.  Some  time  in  1878  the  adult  parties  in  interest, 
including  Pullman,  found  that  owing  to  recent  changes  of 
business  in  the  locality,  a  largely  increased  rental  could  be 
obtained  by  changing  the  upper  floors  into  large  rooms,  to  be 
rented  for  mercantile  purposes,  and  decided  that  it  was  for 
the  benefit  of  the  property  to  make  the  change.  In  order 
thereto,  it  was  necessary  to  buy  out  the  Strong  lease,  which 
was  done  by  the  payment  of  $4008.73.  The  change  was 
made,  resulting  in  an  immediate  advance  of  the  rental  of 
$10,300  a  year, — the  upper  floors  previously  paying  a  rental 
of  only  from  $200  to  $300  per  month.  The  cost  of  making 
this  change,  including  the  $4008.73  paid  to  Strong,  was  $14,- 
435.71.  The  items  making  up  this  amount  were  included  in 
defendants'  account,  and  were  not  disputed  by  complainant, 
except  the  payment  to  Strong.  Prior  to  this  change,  Hart  L. 
Stewart  had  consented,  by  agreement  of  January  1,  1878,  to 
accept  the  sum  of  $3600  per  annum  from  the  entire  property, 
as  compensation  for  his  services,  and  in  lieu  of  his  share  of 
the  income.  In  making  the  alterations,  the  parties  applied 
37—113  III. 
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the  income  in  payment  for  them  and  to  other  indebtedness, 
permitting  the  interest  on  the  Green  loan  to  accumulate.  On 
February  10,  1881,  Pullman  advanced  $23,000,  which  was 
applied  in  payment  of  the  accumulated  interest  on  the  Green 
loan.  Prior  to  the  date  of  the  final  decree,  this  indebtedness 
was  reduced,  by  payments  of  principal  and  interest,  to  the 
amount  then  unpaid, — $13,000.  This  amount  is  less  than 
the  cost  of  making  the  change  which  was  made.  The  fourth 
disputed  item  of  indebtedness  allowed  by  the  decree  was  a 
balance  of  $3621.29,  advanced  by  Hart  L.  Stewart  for  the 
payment  of  interest. 

The  objection  made  to  the  decree  in  the  allowance  of  these 
advances  is,  that  they  were  actually  used  in  payment  of  taxes 
and  interest  which  the  life  tenant  was  bound  to  pay  out  of 
the  income,  so  that  the  decree  charges  upon  the  property  the 
burden  of  taxes  and  interest  upon  incumbrances  which  it  was 
the  duty  of  the  life  tenant  to  pay  as  they  accrued,  and  of 
the  trustee  to  see  that  this  was  done ;  that  the  alteration 
made  in  the  building  was  not  a  permanent  improvement,  and 
if  it  were,  that  a  tenant  for  life  can  not  lay  out  moneys  in 
improvements  on  the  estate  and  charge  the  same  to  the  in- 
heritance, although  the  improvements  be  beneficial, — citing 
4  Kent's  Com.  (11th  ed.)  81,  note  b,  and  other  authorities; 
that  the  remodeling  of  the  upper  floors  was  a  diversion  of 
money  that  should  have  been  used  in  paying  interest,  and 
that  persons  who  participate  in  the  diversion  of  trust  funds 
are  not  allowed  the  pecuniary  profit  realized  thereby,  but  that 
goes  to  the  innocent  reversioner,  the  law  giving  him  a  present 
beneficial  ownership  to  the  extent  of  the  enhanced  income 
caused  by  the  diversion  of  the  trust  funds.  To  this  it  is 
answered,  that  if,  on  the  basis  of  the  undisputed  items  in  the 
account  of  all  receipts  and  disbursements,  the  life  tenant, 
after  being  charged  with  the  Pullman  advances  as  actual 
receipts,  is  not  indebted  to  the  property,  then  it  follows  that 
these  advances  were  properly  allowed.     In  the  account  the 
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entire  receipts,  including  the  rentals,  are  charged  to  the  life 
tenant.  But  the  income  did  not  belong  to  the  reversioners, 
and  in  determining  the  amount  properly  chargeable  to  the 
life  tenant,  the  net  income  should  be  deducted  from  the  total 
receipts.  The  net  income  was  found  by  the  decree,  as  it  was 
arrived  at  in  the  master's  report,  by  giving  a  statement  of 
the  receipts  from  rental  of  each  year,  charging  against  them 
the  taxes,  insurance,  repairs,  and  interest  on  the  Green  mort- 
gage for  that  year,  showing  an  aggregate  of  net  income  of 
$52,549.58.  Defendants'  counsel  submit  a  calculation  which, 
■after  deducting  such  net  income  from  the  receipts,  shows  an 
excess  of  undisputed  expenditures  over  the  total  receipts  un- 
disputed, of  $16,278.72, — a  balance  in  the  life  tenant's  favor 
of  that  amount.  The  $3621.29  advance  by  Hart  L.  Stewart, 
before  spoken  of,  is  the  only  amount  he  claims  in  lieu  of  the 
large  balance  thus  appearing  in  his  favor.  Another  calcula- 
tion is  submitted,  which  shows  an  excess  of  payments  for 
incumbrances,  permanent  improvement,  the  alteration  before 
mentioned,  commissions  on  the  Green  loan,  over  the  total 
indebtedness  of  the  property  as  allowed  by  the  decree,  of 
$8991.41,  and  this  without  allowing  the  amount  paid  Strong 
for  surrender  of  his  lease.  Without  entering  into  and  giving 
the  figures,  further  than  the  result,  we  will  say  these  calcu- 
lations appear  to  us  to  be  correct. 

There  is  complaint  by  the  plaintiff  that  the  decree  does 
not  correctly  declare  what  the  disputed  items  in  the  account 
were.  This  comes  from  the  court  not  recognizing  as  disputed 
items  any  outside  of  the  list  of  disputed  items  which  was  filed. 
The  disputed  items  complained  of  as  not  being  recognized, 
appear  all  to  have  been  in  defendants'  first  account  exhibited 
before  the  master,  and  were  none  of  them  included  in  com- 
plainant's list  of  disputed  items,  and  are  not  mentioned  in 
the  master's  report  as  among  the  disputed  items.  The  first 
time  the  record  shows  that  any  question  was  made  as  to  any 
of  these  items,  was  after  the  draft  of  the  master's  report  was, 
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prepared,  when  complainant  included  in  his  objections,  which 
were  subsequently  treated  as  exceptions,  objections  to  the 
allowance  of  these  last  items.  The  master  reports  that  the 
list  of  disputed  items  filed  with  him  "was  made  the  basis  of 
the  evidence  taken  before  the  master,  and  that  the  evidence 
given  by  the  respective  parties  was  in  support  or  denial  of 
the  disputed  items  in  this  statement  not  otherwise  admitted. " 
The  list  of  disputed  items  formed  the  issues  as  to  the  items 
in  the  account,  and  it  would  not  seem  proper  for  .the  com- 
plainant, on  objections  to  the  draft  of  the  master's  report,  to 
dispute  for  the  first  time  these  items. 

It  is  said  the  statement  of  disputed  items,  and  the  subse- 
quent proceedings  based  on  them,  were  not  binding  on  the 
complainant,  he  being  then  a  minor.  The  course  adopted 
by  the  master  in  having  a  written  statement  made  of  the  dis- 
puted items,  was  in  accordance  with  the  well  settled  practice. 
(Remsen  v.  Remsen,  2  Johns.  Ch.  501.)  The  master  reports 
that  on  the  hearing  before  him,  the  complainant  was  repre- 
sented by  his  guardian,  in  person,  as  well  as  by  his  solicitor. 
We  think  the  minor  complainant  was  bound  by  their  action 
in  making  up  the  issues  on  the  account.  We  can  not  say  the 
court  erred  in  its  ruling  as  to  what  the  disputed  items  were. 

It  is  answered  to  the  objection  that  these  advances  were 
actually  used  in  payment  of  taxes  and  interest  which  the  life 
tenant  was  bound  to  pay  out  of  the  income,  that  it  was  com- 
petent for  the  parties,  for  the  time  being,  to  apply  the  income 
for  other  purposes,  permitting  the  taxes  and  interest  to  ac- 
cumulate, and  to  subsequently  borrow  the  money  to  pay  taxes 
and  interest,  which  they  might  have  borrowed  in  the  first 
instance  to  make  the  expenditures ;  that  the  result  to  the 
reversioner  is  the  same  ;  that  the  advances  were  in  fact  made 
to  repay  to  the  fund  which  might  have  been  applied  to  interest 
and  taxes,  the  amount  borrowed  of  it  for  other  expenditures ; 
that  whether  the  advance  should  be  repaid  does  not  depend 
upon  whether  the  money  went  to  pay  this  or  that  particular 
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item,  but  on  the  account  as  a  whole.  We  are  inclined  to 
adopt  the  views  of  defendants'  counsel  with  respect  to  these 
advances. 

We  do  not  think  the  rules  with  regard  to  mere  life  tenants 
and  trustees,  which  have  been  adverted  to  by  complainant's 
counsel,  should,  in  their  strictness,  be  applied  here,  under  the 
circumstances  of  this  case.  The  property  conveyed  by  the 
trust  deed  was  at  the  time  unimproved,  and  subject  to  charges 
and  incumbrances.  The  trust  deed  gives  to  the  trustee  large 
discretionary  powers.  It  conveys  in  trust,  "with  full  power 
and  authority  in  the  said  George  M.  Pullman  to  sell  and 
convey  said  real  estate  in  fee  simple  absolute,  or  to  mortgage 
or  convey  the  same  by  trust  deed,  or  to  lease  the  same,  and 
out  of  the  moneys  arising  therefrom,"  to  reimburse  himself, 
to  discharge  liens,  and  invest  the  remainder,  or  to  pay  the 
rents  to  the  parties.  It  also  provides :  "Said  real  estate  being 
now  unimproved  and  unoccupied,  full  power  and  authority  is 
hereby  given  to  the  said  trustee  in  his  discretion  to  borrow 
money  upon  said  property,  and  to  rebuild  the  same  in  such 
manner  as  to  him  shall  seem  best.  In  case  he  shall  advance 
money,  himself,  for  the  purpose  of  rebuilding  said  property, 
then  he  shall  have  a  lien  thereon  for  the  full  amount  of  such 
advances."  The  property  was  not  a  sole  interest,  to  be  sub- 
ject to  a  sole  management,  but  it  was  owned  in  five  undivided 
interests,  of  which  the  trust  deed  embraced  the  conveyance 
of  but  three-fifths.  The  other  two-fifths  had  equal  right  to 
the  possession,  and  equal  voice  in  the  management,  and  a 
proportional  interest  in  the  income.  The  trust  deed  con- 
templated a  joint  management,  which  would  have  to  be  the 
result  of  concurrent  action,  and  we  think  it  but  the  fair  con- 
struction that  it  impliedly  gave  authority  to  do,  in  the  man- 
agement of  the  property,  whatever  was  necessary  to  be  done, 
to  secure  the  cooperation  of  all  the  joint  owners.  The  two- 
fifths  interest  was  an  absolute  ownership,  unhampered  by 
any  rule  as  to  making  improvements,  or  applying  income,  as 
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it  accrued,  to  the  discharge  of  taxes  and  interest ;  and  it  may 
have  preferred,  and  insisted  upon,  the  applying  of  income  to 
the  payment  for  improvements  or  other  expenses,  and  allow- 
ing taxes  and  interest  to  remain  unpaid  for  a  time.  And  in 
support  of  the  action  of  the  trustee  and  life  tenant  we  think 
it  may  reasonably  be  presumed  that  such  was  the  case  here, 
and  that  the  method  which  was  adopted  of  applying  the  in- 
come, and  allowing  taxes  to  remain  unpaid  and  interest  to 
accumulate,  was  demanded  by  the  other  joint  owners,  and 
was  yielded  to  as  the  necessity  of  a  joint  management.  The 
management  of  the  property  has  been  advantageous.  No 
loss  has  resulted,  but  gain.  There  is  but  the  suggestion  that 
there  was  possibility  of  loss,  from  the  liability  of  the  mortgage 
to  foreclosure  on  account  of  the  arrears  of  unpaid  interest. 
But  the  foreclosure  of  the  mortgage  was  a  thing  to  be  desired 
for  the  interest  of  the  property,  as  it  appears  that  the  money 
could  at  any  time  have  been  procured  at  a  less  rate  of  interest 
than  the  mortgage  bore,  and  there  had  been  offer  to  pay  off 
the  mortgage,  and  the  offer  refused. 

The  change  which  was  made  in  the  upper  floors  of  the 
building,  whereby  a  largely  increased  rental  was  obtained, 
we  regard  not  merely  as  a  temporary  change  for  the  accom- 
modation of  a  particular  tenant,  but  think  it  may  be  viewed 
as  a  permanent  improvement,  and  one  authorized  to  be  made 
under  the  powers  given  by  the  trust  deed.  The  trust  deed 
contemplated  a  continuous  leasing  of  the  property  after  the- 
death  of  the  life  tenant.  It  provided  for  paying  the  rents 
afterwards,  in  equal  proportions,  to  the  daughters,  but  allow- 
ing to  any  one,  after  arriving  at  the  age  of  thirty-five  years, 
the  right  to  have  her  interest  sold.  Under  the  broad  power 
given,  of  rebuilding  in  the  discretion  of  the  trustee,  and  leas- 
ing the  property  continuously  until  any  such  sale,  it  is  not  to 
be  supposed  that  it  was  the  intention  to  confine  the  trustee's 
power  in  the  management  of  the  property,  when  rebuilt,  to 
the  mere  leasing  of  it,  but  that  it  should  extend  to  the  making 
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of  any  reasonable  change  in  the  building  which  would  be  of 
benefit  for  the  leasing  of  it,  and  especially  where,  as  here, 
the  management  of  the  property  was  to  be  of  it  as  a  whole, 
in  conjunction  with  the  other  joint  owners.  A  discretionary 
power  may  be  conferred  on  trustees  either  by  express  terms 
of  the  trust,  or  by  implication,  from  the  nature  of  the  duty 
imposed  on  them.     Hill  on  Trustees,  485. 

It  is  to  be  noted  that  the  several  items  of  indebtedness 
allowed  in  the  final  decree  as  valid  charges  on  the  property, 
have  been  assented  to  and  approved  by  all  the  parties  having 
an  interest  in  the  property,  except  the  minor  complainant, 
and  he  having  but  a  one-fifth  interest.  We  can  not  say 
there  was  error  in  the  allowance  by  the  decree  of  these  items 
of  indebtedness. 

As  respects  the  agreement  of  January  1,  1878,  this,  as  has 
been  observed,  was  an  agreement  for  a  common  management, 
Signed  by  all  the  parties  in  interest,  beneficially  or  otherwise, 
except  the  minor  complainant.  It  is  contended  by  complain- 
ant that  this  agreement  is  a  departure  from  the  Pullman  trust 
deed  of  October  25,  1871,  and  is  therefore  invalid,  and  that 
the  court  erred  in  not  passing  upon  its  validity.  Although  the 
agreement  is  referred  to  in  the  original  bill,  the  complainant 
has  not  alleged  its  invalidity  in  his  bill,  or  prayed  to  have  it 
set  aside.  The  court  below  seems  to  have  taken  the  same  view 
of  this  agreement  as  of  the  disputed  items  of  the  account, — 
that  for  the  determination  of  this  suit  it  was  not  necessary 
to  pass  upon  the  agreement  as  being  valid  or  invalid,  as  the 
bill  did  not  ask  for  its  being  vacated.  We  concur  with  that 
view,  perceiving  no  practical  necessity,  in  the  decision  of  this 
case,  to  determine  as  to  the  validity  of  that  agreement.  It  is 
now  still  less  a  practical  question,  as  since  the  final  decree 
was  entered,  Hart  L.  Stewart  has  died,  his  estate  being  rep- 
resented in  this  court  by  Lorenzo  M.  Johnson,  executor. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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William  Beard  et  al, 
v. 

Janet  Skeldon. 

Filed  at  Ottawa  May  15,  1885. 

1.  Mines  and  mining— provisions  for  safety  of  miners — providing  a 
brake  for  the  drum — the  statute  construed.  The  manifest  object  of  sec- 
tion 6,  chapter  93,  of  the  Revised  Statutes,  in  requiring  that  "every  drum 
shall  be  provided  with  a  sufficient  brake  to  prevent  accident  in  case  of  the 
giving  out  or  breaking  of  the  machinery, "  was  to  provide  such  brake  as  a 
protection  to  the  life  of  the  miner,  in  the  cage  ascending  or  descending, 
where,  at  any  time  or  for  any  cause,  the  machinery  used  in  raising  or  lower- 
ing the  cage  should  refuse  to  perform  any  of  its  proper  functions.  The  brake 
is  required  to  stop  the  cage  whenever  there  may  be  danger,  whether  it  arises 
from  the  giving  out  or  breaking  of  machinery,  or  for  some  other  cause.  A 
failure  of  the  machinery  to  perform  its  proper  office  may  be  regarded  as  a 
"giving  out,"  within  the  meaning  of  the  statute. 

2.  Same — death  of  miner  from  negligence  of  the  proprietor — of  the 
right  of  action  therefor — the  statute  construed.  That  part  of  section  14, 
chapter  93,  relating  to  "Miners,"  which  provides  that  in  case  of  loss  of  life 
by  reason  of  any  willful  violations  of  the  act,  or  willful  failure  to  comply  with 
any  of  its  provisions,  "a  right  of  action  shall  accrue  to  the  widow  of  the  per- 
son killed,  his  lineal  heirs  or  adopted  children,  or  to  any  other  person  or 
persons  who  were,  before  such  loss  of  life,  dependent  for  support  on  the 
person  or  persons  so  killed,"  authorizes  but  one  action  and  but  one  recovery 
for  the  entire  loss. 

3.  Under  that  act,  if  the  deceased  miner  leaves  a  widow  surviving,  she  is 
entitled  to  sue  and  recover  for  the  loss,  whatever  it  may  be;  but  if  there  is 
no  widow,  a  right  of  action  is  conferred  upon  his  lineal  heirs  or  adopted 
children,  if  any,  and  if  there  is  no  widow  or  lineal  heirs  or  adopted  children, 
then  any  person  may  maintain  the  action  who  before  the  death  was  dependent 
for  support  on  the  person  killed. 

4.  Measuee  of  damages — death  of  miner — elements  to  be  considered. 
In  an  action  on  the  case,  by  the  widow  of  a  miner,  against  the  proprietors  of  a 
mine,  to  recover  for  the  death  of  her  husband,  under  section  14,  chapter  93, 
of  the  Revised  Statutes,  the  court  instructed,  that  in  assessing  damages 
"the  jury  may  allow  all  such  pecuniary  damages  sustained  by  the  plaintiff  as 
are  the  direct  result  of  the  death  of  her  husband;  and  in  making  their  esti- 
mate of  the  damages,  the  jury  may  take  into  consideration  whether  or  not 
said  deceased  left  surviving  him,  in  addition  to  said  widow,  any  children:" 
Meld,  that  the  instruction  was  not  erroneous. 
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5.    Error  will  not  always  revekse — as  to  the  giving  of  instructions. 

Where  the  proprietors  of  a  coal  mine  had  provided  no  brake  of  any  kind  to  a 
drum  connected  with  the  hoisting  machinery  of  a  coal  shaft,  in  consequence 
of  which  the  plaintiff's  husband  was  killed,  it  was  held,  in  an  action  to  recover 
damages  for  the  death,  that  an  error  in  an  instruction  containing  a  require- 
ment as  to  the  character  and  quality  of  the  appliances  for  a  brake,  somewhat 
stronger  than  the  statute  required,  could  not  have  prejudiced  the  defendant, 
as  no  question  was  presented  as  to  the  quality  or  sufficiency  of  a  brake. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Rollin  S.  Williamson,  Judge,  presiding. 

Messrs.  McConnell  &  Smith,  for  the  appellants. 

Mr.  William  Mooney,  and  Mr.  William  H.  Skelly,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  Janet  Skeldon,  a  widow,  against 
appellants,  proprietors  of  a  coal  mine  at  Godfrey,  in  Grundy 
county.  The  action  was  brought  under  section  14,  chapter 
93,  of  the  statute  entitled  "Miners,"  by  the  widow,  to  recover 
for  the  death  of  her  husband,  who  was  killed  at  the  bottom 
of  appellants'  coal  shaft,  in  consequence  of  the  cage  descend- 
ing upon  him,  while  in  the  discharge  of  certain  duties  which 
he  was  ordered  to  do  by  appellants'  foreman  in  charge  of  the 
mine.  The  cause  has  been  tried  three  times,  before  a  jury, 
in  the  circuit  court,  and  in  each  trial  the  plaintiff  recovered. 
On  the  last  trial  she  obtained  a  judgment  for  $3500,  which 
was  affirmed  in  the  Appellate  Court. 

As  grounds  for  reversing  the  judgment,  it  is  first  claimed 
by  appellants  that  the  court  erred  in  instructing  the  jury  that 
in  assessing  damages  "the  jury  may  allow  all  such  pecuniary 
damages  sustained  by  the  plaintiff  as  are  the  direct  result  of 
the  death  of  plaintiff's  husband ;  and  in  making  their  esti- 
mate of  the  damages  sustained  by  said  widow,  the  jury  may 
take  into  consideration  whether  or  not  said  deceased  left  sur- 
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viving  him,  in  addition  to  said  widow,  any  children. "  It  is 
contended  that  the  statute  gives  a  right  of  action,  in  case  of 
death,  to  three  distinct  parties  :  First,  to  the  widow ;  second, 
to  the  lineal  heirs  or  adopted  children  of  the  deceased ;  and 
third,  to  any  person  who  may  have  been  dependent  on  de- 
ceased for  support, — and  hence  the  instruction,  which  author- 
izes a  recovery  by  the  widow  for  the  entire  loss,  is  in  conflict 
with  the  statute.  Section  14  of  the  statute  under  which  this 
action  is  brought,  provides :  "For  any  injury  to  person  or 
property  occasioned  by  any  willful  violations,  *  *  *  a 
right  of  action  shall  accrue  to  the  party  injured  for  any  direct 
damages  sustained  thereby ;  and  in  case  of  any  loss  of  life 
*  *  *  a  right  of  action  shall  accrue  to  the  widow  of  the 
person  so  killed,  his  lineal  heirs  or  adopted  children,  or  to 
any  other  person  or  persons  who  were  before  such  loss  of  life 
dependent  for  support  upon  the  person  or  persons  so  killed, 
for  a  like  recovery  of  damages  for  the  injuries  sustained  by 
reason  of  such  loss  of  life  or  lives."  We  do  not  think  the 
construction  placed  on  the  statute  by  appellants'  counsel  is 
the  correct  one.  The  statute,  in  our  opinion,  authorizes  but 
one  action, — but  one  recovery  for  the  entire  loss.  If  the 
deceased  leaves  a  widow  surviving,  she,  under  the  statute,  is 
entitled  to  sue  and  recover  for  the  loss,  whatever  it  may  be ; 
but  in  case  there  should  be  no  widow,  but  lineal  heirs  or 
adopted  children,  then  the  right  of  action  is  conferred  upon 
them.  But  if  the  deceased  should  leave  no  lineal  heirs  or 
adopted  children,  then  any  person  might  maintain  an  action 
who,  before  the  death  occurred,  was  dependent  for  support 
upon  the  person  killed.  This,  in  view  of  the  language  of  the 
statute,  we  regard  as  a  reasonable  and  proper  construction 
of  it.  To  require  three  actions  to  be  brought  by  three  dif- 
ferent parties  for  one  and  the  same  cause  of  action,  would  be 
productive  of  useless  costs  and  expenses,  which  we  do  not 
believe  was  ever  within  the  contemplation  of  the  legislature 
in  the  enactment  of  the  law.     The  right  of  action  is  conferred 
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in  the  alternative,  and  when  one  party  entitled  to  sue  brings 
a  suit,  all  damages  which  may  be  recovered  on  account  of 
the  death,  must,  of  necessity,  be  obtained  in  the  judgment 
rendered  in  the  suit. 

If  we  are  correct  in  our  construction  of  the  statute,  defend- 
ants' instructions  numbered  twelve,  thirteen  and  fourteen 
were  properly  refused. 

Section  6,  chapter  93,  among  other  things  provides  that  the 
operator  of  every  mine  operated  by  shaft  shall  provide  safe 
means  of  hoisting  and  lowering  persons  in  a  cage  covered 
with  boiler-iron ;  and  such  cage  shall  be  furnished  with  guides 
to  conduct  it,  in  slides,  through  such  shaft,  with  a  sufficient 
brake  on  every  drum,  to  prevent  accident  in  case  of  the  giving 
out  or  breaking  of  the  machinery.  The  court  gave  a  construc- 
tion to  the  statute  in  one  instruction  to  the  jury,  as  follows : 

"That  the  design  of  the  statute  in  requiring  that  the  drum 
connected  with  the  hoisting  machinery  of  a  coal  shaft  should 
be  supplied  with  a  brake,  was  to  compel  the  furnishing  of 
an  appliance  which  would  hold  the  cage  securely  while  sus- 
pended in  or  over  the  shaft,  and  prevent  its  going  down  in 
case  the  machinery  for  any  reason  should  fail  to  be  sufficient 
to  hold  it." 

The  statute  expressly  requires  a  brake  on  every  drum,  so 
as  to  prevent  accident  in  case  any  of  the  machinery  should 
break  or  give  out ;  but  we  do  not  understand  that  the  statute 
compels  the  furnishing  of  such  an  appliance  as  might  prevent 
an  accident  in  case  the  machinery  should  for  any  reason  fail. 
The  instruction  contains  a  requirement  somewhat  stronger 
than  the  statute,  and  should  have  been  somewhat  modified ; 
but  we  do  not  think  the  language  of  the  instruction  had  any 
prejudicial  influence  on  the  jury,  and  if  it  $id  not,  its  im- 
perfection forms  no  substantial  ground  for  a  reversal  of  the 
judgment.  There  was  no  question  in  the  case  in  regard  to 
the  quality  or  sufficiency  of  a  brake.     No  brake  whatever  was 
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furnished  on  the  drum.  There  was  an  entire  disregard  of  the 
requirement  of  the  statute  in  this  respect,  and,  doubtless,  on 
this  account  Skeldon  lost  his  life,  as  it  is  apparent  from  the 
evidence  of  the  engineer  that  if  a  good  brake  had  been  on  the 
machinery  and  in  use,  the  accident  would  not  have  occurred. 
It  is  also  contended  that  the  court  erred  in  instructing  the 
jury  as  to  what  was  a  "giving  out"  of  the  machinery,  within 
the  meaning  of  the  statute,  as  follows : 

"And  any  giving  away  of  the  machinery,  whether  from  the 
breaking  or  imperfection  of  some  of  its  parts,  a  failure  of  the 
motive  or  static  power,  or  from  any  other  cause,  would  be 
and  is  a  'giving  out'  of  the  machinery,  within  the  meaning 
of  the  law,  in  this  case." 

The  words  of  the  statute,  "giving  out  or  breaking  of  the 
machinery, "  are  not  to  be  given  a  narrow  or  contracted  mean- 
ing. A  sufficient  brake  is  required  to  be  placed  on  every 
drum,  which  might  reasonably  be  expected  to  prevent  acci- 
dent in  case  of  the  giving  out  or  breaking  of  the  machinery. 
This  statute  was  passed  by  the  legislature  as  a  protection  to 
the  life  of  the  miner,  and  it  should  be  construed  with  the 
same  liberality  which  led  to  its  enactment.  Doubtless,  the 
manifest  object  in  requiring  a  brake  on  the  drum  was  as  a 
protection  to  the  life  of  the  miner,  in  the  cage  ascending  or 
descending,  when,  at  any  time  or  for  any  cause,  the  machinery 
used  in  raising  or  lowering  the  cage  should  refuse  to  perform 
any  of  its  proper  functions.  The  brake  is  required  to  stop 
the  cage  whenever  there  may  be  danger,  whether  that  danger 
arises  from  the  giving  out  or  breaking  of  machinery,  or  for 
some  other  cause.  We  think  the  circuit  court  took  the  correct 
view  of  the  statute  in  holding  that  failure  of  the  machinery 
to  perform  its  proper  office  might  be  regarded  as  a  giving 
out,  within  the  meaning  of  the  statute. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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John  Eeese 

v. 

W.  H.  Wallace. 

Filed  at  Springfield  May  14,  1885. 

1.  Trust — enforcement  in  equity — Statute  of  Frauds.  A  person  accepted 
an  agency  from  five  mortgagees  holding  mortgages  upon  the  same  land,  to 
take  the  necessary  steps  to  foreclose  them,  and  collect  the  money  due  thereon. 
The  agent  employed  an  attorney,  who  obtained  a  decree  of  foreclosure,  the 
"agent  bidding  off  the  property,  in  the  name  of  the  second  mortgagee,  for  the 
amount  due  on  the  two  first  mortgages,  and  agreeing  with  the  attorney  that  if 
the  latter  could  sell  the  property  for  enough  to  discharge  all  the  mortgages,  he 
should  do  so.  The  attorney  procured  a  party  to  purchase  the  interest  of  the 
third  mortgagee  and  advance  a  sum  sufficient  to  pay  all  the  parties,  the  attor- 
ney agreeing  to  have  the  certificate  of  purchase  assigned  to  him.  The  agent 
settled  with  the  holder  of  the  certificate,  and  took  an  assignment  thereof,  and 
after  the  time  for  redemption  had  expired,  refused  to  transfer  the  certificate 
to  the  party  who  had  advanced  the  money  due  to  all  the  parties,  and  sought, 
by  mandamus,  to  compel  the  master  in  chancery  to  make  him  a  deed.  There- 
upon the  purchaser,  by  bill,  enjoined  the  proceeding,  and  obtained  a  decree 
for  the  assignment  of  the  certificate  to  himself:  Held,  that  a  court  of  equity 
had  jurisdiction  to  enforce  the  trust,  and  that  the  Statute  of  Frauds  was  no 
defence  to  the  bill. 

2.  Estoppel — by  omitting  to  repudiate  the  action  of  an  attorney  before 
the  rights  of  third  persons  have  accrued,  in  respect  to  the  title  to  land.  An 
attorney  employed  by  an  agent  to  collect  certain  mortgage  debts,  after  a  sale 
for  the  amount  due  the  first  two  mortgagees,  was  authorized  by  the  agent  for 
all  the  mortgagees  to  make  a  sale  of  the  property  for  a  sum  sufficient  to  pay 
all,  and  did  make  such  sale  to  a  party  who  bought  the  interest  of  one  of  the 
mortgagees  whose  debt  was  not  paid  by  the  sale,  in  time  for  making  redemp- 
tion, if  the  arrangement  made  by  the  attorney  had  then  been  repudiated  by 
the  agent.  The  agent  afterward  obtained  the  certificate  of  purchase,  and  on 
the  expiration  of  the  time  for  redeeming,  refused  to  transfer  the  certificate, 
but  took  proceedings  to  compel  the  making  of  a  deed  to  himself.  It  was  held, 
that  such  agent,  by  not  repudiating  the  sale  made  by  the  attorney  before  the 
redemption  expired,  and  remaining  silent,  was  estopped  from  asserting  any 
right  to  a  deed  as  against  the  purchaser  from  the  attorney. 

Writ  op  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Coles  county;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 
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Mr.  James  A.  Connolly,  and  Messrs.  Dunn  &  Connolly,  for 
the  plaintiff  in  error : 

Specific  performance  of  the  contract  could  not  be  had,  as  it 
was  not  a  contract  respecting  land,  and  there  was  an  adequate 
remedy  at  law.  Parker  v.  Garrison,  61  111.  252 ;  Bowman  v. 
People,  82  id.  246 ;  Pomeroy  on  Contracts,  sec.  48 ;  Pierce 
v.  Plumb,  74  111.  326. 

The  evidence  fails  to  show  any  authority  in  Favorite  to 
make  the  sale,  or  that  his  act  in  doing  so  was  ratified  by  the 
plaintiff  in  error.  To  make  a  ratification  of  the  acts  of  an 
agent  binding  upon  the  principal,  he  must  be  fully  and  fairly 
informed  of  all  the  material  facts.  Matthews  v.  Hamilton, 
23  111.  470 ;  Reynolds  v.  Ferree,  86  id.  570 ;  Kerr  v.  Sharp, 
83  id.  199. 

Equity  will  not  allow  a  party  to  hire  an  agent  to  make  a 
contract  for  his  principal,  and  then  enforce  the  contract  so 
obtained,  against  the  principal.  He  can  not  rightfully  ac- 
quire an  interest  adversely  to  his  principal.  Tewkesbury  v. 
Spruance,  75  111.  187;  Hughes  v.  Washington,  72  id.  84;  Story 
on  Agency,  sees.  31,  210,  211 ;  Davis  v.  Hamlin,  108  111.  39. 

Attorneys,  without  special  authority,  can  do  no  more  than 
obtain  judgment,  have  execution  issued,  and  receive  and  re- 
ceipt for  the  proceeds.  Nolan  v.  Jackson,  16  111.  272;  Trum- 
bull v.  Nicholson,  27  id.  149. 

Mr.  J.  F.  Hughes,  for  the  defendant  in  error : 
On  demurrer  to  the  bill,  it  was  contended  the  certificate  is 
personal  property,  and  that  a  bill  will  not  be  entertained  to 
specifically  perform  a  contract  about  personalty, — that  the 
remedy  at  law  for  damages  is  adequate  and  complete.  The 
demurrer  was  overruled,  and  that  decision  is  abundantly 
sustained  by  authority.  Parker  v.  Garrison,  61  111.  252; 
McMullen  v.  Van  Zant,  73  id.  190. 

Keese,  by  his  silence  and  acquiescence,  ratified  what  Fa- 
vorite had  done.     Hearing  v.  Butler,  69  111.  578. 
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Eeese  can  not  be  allowed  to  speculate  at  the  expense  of 
those  men  whose  interests  he  undertook  to  secure.  He  could 
not  deal  with  the  matter  of  his  agency  on  his  own  account. 
Dennis  v.  McCagg,  32  111.  443. 

The  objection  to  the  jurisdiction  on  the  ground  there  is 
adequate  remedy  at  law,  can  not  be  raised  on  the  hearing,  or 
in  the  Appellate  Court,  but  must  be  insisted  on  in  the  answer, 
and  no  such  defence  is  raised  by  this  answer.  Long  v.  Saun- 
ders, 88  111.  144. 

Keese  may  be  treated  as  a  trustee.  Parker  v.  Garrison, 
•61  111.  254;  Davis  v.  Hamlin,  108  id.  49. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Perley  K.  Scott  executed  mortgages  on  the  lands  in  con- 
troversy, which  lie  in  Coles  county,  in  the  order  and  for  the 
amounts  following :  First,  to  George  Wabnitz,  for  $1297.78  ; 
second,  to  Benjamin  F.  Nose,  for  $778.14;  third,  to  Joseph 
W.  Scott,  for  $354.28  ;  fourth,  to  Frank  M.  Nose,  for  $205.77  ; 
fifth,  to  Frederick  Jansen,  for  $184.54;  and  sixth,  to  George 
W.  Keen,  for  $306.46.  The  mortgagor  and  mortgagees  all 
resided  in  the  State  of  Ohio,  and  the  mortgagor,  apart  from 
his  ownership  of  these  lands,  was  insolvent.  In  the  spring 
or  early  summer  of  the  year  1880,  the  holders  of  the  second, 
fourth  and  fifth  of  these  mortgages, — i.  e.,  Benjamin  F.  Nose, 
Frank  M.  Nose,  and  Frederick  Jansen, — employed  one  John 
Beese,  also  a  resident  of  the  State  of  Ohio,  to  take  their  sev- 
eral mortgages  to  Charleston,  in  Coles  county,  and  employ  an 
attorney  at  law  there  to  foreclose  and  collect  them,  advanc- 
ing him  money  wherewith  to  pay  his  expenses.  Accordingly, 
in  June,  1880,  Beese  went  to  Charleston,  and  there,  as  the 
agent  of  these  parties,  employed  John  Favorite,  an  attorney 
at  law,  to  foreclose  them  and  collect  the  amounts  due  upon 
them,  for  a  certain  stipulated  per  cent  upon  the  amount  to 
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be  collected.  It  was,  moreover,  at  the  same  time  further 
agreed  that  Eeese,  who  was  acquainted  with  the  other  mort- 
gagees, should  endeavor  to  get  them  to  place  their  mortgages 
in  Favorite's  hands  for  collection  also,  and  that  if  they  should 
do  so,  Favorite  should  collect  the  whole  for  a  less  rate  per 
cent.  Eeese  procured,  in  pursuance  of  this  agreement,  the 
other  mortgagees  to  place  their  mortgages  in  Favorite's  hands 
for  collection,  and  thereupon  Favorite  procured  a  decree  of 
foreclosure  upon  the  several  mortgages,  at  the  November  term, 
1880,  of  the  Coles  circuit  court.  On  the  1st  of  March,  1881, 
the  property  was  sold  under  the  decree  by  the  master  in 
chancery.  Wabnitz  was  present,  and  bid  the  amount  due 
upon  his  mortgage.  Eeese  then  bid  the  amount  due  upon 
the  mortgage  to  Benjamin  F.  Nose,  in  addition  to  the  amount 
due  upon  the  mortgage  to  Wabnitz,  and  he  took  a  certificate 
of  purchase  to  Benjamin  F.  Nose  for  the  property,  first  pay- 
ing to  the  master  in  chancery  the  amount  bid  by  Wabnitz. 
Favorite  testifies  that  on  the  night  after  the  sale  it  was  agreed 
between  Eeese  and  himself  that  if  a  purchaser  for  the  prop- 
erty could  be  found  before  the  time  for  redemption  expired, 
it  should  be  sold,  and  they  would  get  the  mortgagor  to  make 
a  deed  to  such  purchaser ;  that  if  a  purchaser  could  be  found 
after,  and  not  before,  the  time  for  redemption  expired,  it 
should  be  sold,  and  they  would  have  the  party  holding  the 
certificate  of  purchase  assign  it  to  such  purchaser,  (provided, 
in  either  case,  the  price  should  justify  such  a  course,)  and 
that  an  effort  should  be  made  to  effect  such  a  sale  for  the 
benefit  of  the  several  mortgagees.  This  is  denied  by  Eeese, 
who  says  he  intended  to  take  title  to  the  property  in  himself, 
in  the  event  it  was  not  redeemed  according  to  law.  Favorite 
further  testifies,  that  in  accordance  with  this  agreement  he 
had  the  property  advertised  for  sale  by  certain  real  estate 
brokers,  and  that  he  otherwise  made  strenuous  efforts,  but 
which  were  unavailing,  to  make  a  sale  of  it  during  the  re- 
mainder of  the  year  1881. 
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In  March,  1882,  W.  H.  Wallace  purchased  Joseph  W. 
Scott's  claim  and  mortgage,  which  were  then  assigned  to 
him,  and  shortly  afterwards  he  paid  to  the  master  in  chan- 
cery the  amounts  then  due  under  the  sale  to  Wabnitz  and 
Benjamin  F.  Nose,  intending  thereby,  and  thinking,  that  he 
had  the  right  thus  to  redeem  from  the  sale ;  and  he  also  then 
paid  to  the  master  in  chancery  the  amount  due  on  the  mort- 
gage to  Frank  M.  Nose,  and  redeemed  the  property  from  a  tax 
sale.  Some  arrangement  was  made  between  the  mortgagor 
and  Keen,  whereby  Favorite  was  empowered  to  release  Keen's 
mortgage,  and  this  he  did.  It  was  agreed  between  Wallace 
and  Favorite,  the  latter  assuming  to  act  for  the  mortgagees, 
that  in  consideration  of  these  payments,  and  that  Wallace 
would  also  pay  Jansen  the  amount  due  upon  his  mortgage, 
the  several  payments  so  made  and  to  be  made  should  be 
accepted  in  satisfaction  of  the  amounts  due  the  respective 
parties  on  their  several  mortgages,  and  that  the  certificate  of 
purchase  to  Benjamin  F.  Nose  should  be  transferred  to  him, 
and  the  master  in  chancery  make  a  deed  directly  to  him. 
Wallace  then  also  paid  to  Jansen  the  amount  due  upon  his 
mortgage,  and  in  all  respects  fully  complied  with  his  agree- 
ment with  Favorite. 

Benjamin  F.  Nose  was  indebted  to  the  mother  of  Keese 
for  money  borrowed  by  him  of  her  before  this  sale,  the  note 
to  secure  which  was  due  on  the  20th  of  April,  1882.  The 
certificate  of  purchase  was  in  the  hands  of  Keese  from  the 
time  it  was  issued  by  the  master  in  chancery.  On  the  27th 
of  May,  1882,  Keese  and  he  settled,  and  Nose  assigned  him 
the  certificate  of  purchase  in  payment  for  the  money  he  had 
advanced  at  the  time  of  the  sale  on  account  of  the  bid  of  Wab- 
nitz, and  of  the  note  due  to  his  mother  on  the  20th  of  April. 
On  the  last  day  of  May,  1882,  Keese  presented  this  certificate 
of  purchase  to  the  master  in  chancery,  and  demanded  from 
him  a  deed  for  the  property.  The  master  refused  to  make 
the  deed.  Thereupon  Reese  instituted  a  proceeding  by  man- 
38—113  III. 
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damus  to  compel  the  master  to  execute  to  him  a  deed.  The 
present  bill  is  to  enjoin  that  proceeding,  and  to  compel  the 
delivery  of  the  certificate  of  purchase,  properly  assigned,  to 
Wallace. 

The  objections  that  the  case  is  not  one  wherein  a  court  of 
equity  has  jurisdiction,  and  that  the  plea  of  the  Statute  of 
Frauds  is  a  defence,  are  made,  as  we  conceive,  under  a  mis- 
conception of  the  real  purpose  of  the  bill.  The  case  is  not 
one  simply  to  enforce  specific  performance  of  an  ordinary 
contract,  but  to  enforce  the  execution  of  a  trust  by  a  trustee, 
and  hence  neither  objection  is  tenable.  (Weaver  v.  Fisher, 
110  111.  147;  Davis  v.  Hamlin,  108  id.  39.)  Eeese  accepted 
.  an  agency,  first,  as  to  the  collection  of  the  second,  fourth 
and  fifth  mortgages,  beyond  any  question,  and  the  evidence, 
we  think,  authorizes  the  conclusion  that  he  also  acted  in  that 
capacity  as  to  the  other  three,  for  he  procured  them  to  be 
j  sent  to  Favorite  for  collection,  and  fixed,  by  contract,  the 
*  terms  upon  which  they  were  to  be  collected.  He  had  no  in- 
terest in  either  of  these  claims  as  owner,  but  was  acting  as 
the  paid  agent  of  the  mortgagees  when  they  were  placed  in 
the  hands  of  Favorite  for  collection.  There  is  no  evidence 
that  this  agency  terminated  when  Favorite  was  employed,— 
on  the  contrary,  it  is  shown  that  he  continued  to  act  as  agent, 
and  there  is  evidence  of  admissions  made  by  him,  after  the 
sale,  which  strongly  corroborates  the  evidence  of  Favorite 
that  an  agreement  was  made  between  them,  on  the  night 
after  the  sale,  that  the  property  was  to  be  sold,  if  possible, 
for  the  benefit  of  all  the  mortgagees.  Thus,  Wabnitz  says 
he  was  present,  and  heard  Favorite  say  to  Eeese,  on  the  day 
of  sale,  that  he  could  find  a  purchaser  who  would  pay  all  the 
mortgages  on  the  land.  Jansen  says  :  "When  he  came  back, 
after  the  sale,  he  said  he  had  bid  the  land  in  at  Ben  Nose's 
claim,  and  said  there  was  no  other  bid  except  for  Ben  Nose's 
and  Wabnitz'  claims.  He  said,  keep  cool, — there  might  be 
some  chance  of  getting  my  money.     Afterwards  he  said  I 
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would  get  my  money  sure,  now, — that  Favorite  had  written 
him  it  was  all  paid  in." 

We  deem  it  unnecessary  to  discuss  the  evidence  at  length. 
It  is  clear,  beyond  cavil,  that  Eeese  was  paid  by  Jansen  to 
act  as  his  agent  in  procuring  the  collection  of  his  mortgage, 
saying  nothing  of  his  obligations  to  the  others.  Jansen  gave 
him,  and  he  accepted  from  him,  ten  dollars  on  that  account. 
His  duty  to  Jansen  was  just  as  imperative  as  it  was  to  Ben- 
jamin F.  Nose.  Without  betraying  his  trust,  it  is  impossible 
that  he  could  change  his  agency  into  a  private  speculation. 
•The  arrangement  which  Favorite  swears  he  did  make  was 
precisely  what  his  duty  required  he  should  make.  All  that 
Benjamin  F.  Nose  was  entitled  to  have,  was  his  money  by 
the  time  the  period  of  redemption  expired.  Scott  and  Jansen, 
and  Frank  M.  Nose,  were  each  entitled  to  redeem,  but  if  the 
arrangement  testified  to  by  Favorite  could  be  effected,  and 
which  was  effected  through  the  sale  to  Wallace,  that  was  un- 
necessary, because  thereby  each  gets  what  he  is  entitled  to 
have.  After  Wallace  purchased  from  Joseph  W.  Scott,  he  was 
equitably  entitled  to  take  steps  to  redeem,  and  the  evidence 
shows  that  Eeese  knew  of  this  purchase,  and  of  the  arrange- 
ment made  between  Favorite  and  Wallace,  long  enough  before 
the  time  of  redemption  expired  to  have  enabled  Wallace,  had 
Eeese  promptly  repudiated  it,  to  have  taken  steps  to  save 
himself.  But  knowing  all  this,  he  remained  silent,  and  did 
not,  until  the  time  for  redemption  had  passed  by,  inform 
either  Wallace  or  Favorite  that  he  intended  to  claim  the 
property  himself.  The  doctrine  of  equitable  estoppel  is  appli- 
cable. He  remained  silent  when  duty  required  him  to  speak, 
and  equity  will  not,  therefore,  now  allow  him  to  speak.  In 
no  view  is  Eeese  entitled  to  hold  this  certificate  of  purchase. 
Fidelity  to  his  trust  requires  that  it  shall  be  held  to  be  the 
property  of  Wallace,  and  the  decree,  therefore,  requiring  him 
to  assign  and  deliver  it,  is  right. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Clemens  Klein 

v. 

The  People  op  the  State  op  Illinois. 

Filed  at  Ottawa  May  15,  1885. 

1.  Criminal  law — alibi.  Where  the  proof  clearly  shows  the  commission 
of  a  robbery,  and  the  defendant  is  identified  as  the  guilty  party  by  two  wit- 
nesses, and  an  alibi  is  relied  upon  in  defence,  which  is  not  very  satisfactorily 
proved,  giving  allowance  for  differences  in  time  and  the  opinions  of  witnesses 
of  the  time  when  the  offence  was  committed,  and  owing  to  the  proximity  of 
the  place  where  the  alibi  is  shown  to  the  place  where  the  robbery  occurred, 
a  judgment  on  a  verdict  finding  the  defendant  guilty  will  not  be  reversed. 

2.  A  defendant,  to  establish  an  alibi,  must  not  only  show  he  was  present 
at  some  other  place  about  the  time  of  the  alleged  crime,  but  also  that  he  was 
at  such  other  place  such  a  length  of  time  that  it  was  impossible  for  him  to 
have  been  at  the  place  where  the  crime  was  committed,  either  before  or  after 
the  time  he  was  at  such  other  place. 

3.  Same — robbery — sufficiency  of  proof  of  force.  On  the  trial  of  one  for 
robbery,  the  prosecuting  witness  testified  to  the  taking  from  her  a  hand-bag 
containing  money,  and  that  the  hand-bag  was  taken  with  such  force  that  it 
bruised  her  arm,  and  it  was  lame  for  several  days:  Held,  that  this  testi- 
mony most  clearly  showed  that  the  taking  was  by  force,  and  that  the  act  was 
a  robbery. 

4.  New  tbial — newly  discovered  evidence.  Where  affidavits  relied  on 
for  a  new  trial  in  a  criminal  case  as  showing  newly  discovered  evidence,  con- 
tained much  irrelevant  matter,  and  such  facts  as  had  a  bearing  on  the  case 
were  not  of  a  conclusive  character,  and  cumulative,  merely,  it  was  held,  no 
error  to  refuse  a  new  trial  on  them. 

5.  Where  the  facts  relied  on  as  newly  discovered  evidence  on  a  motion  for 
a  new  trial,  are  such  as  the  party  or  his  counsel,  by  ordinary  prudence  and 
diligence,  should  have  learned  before  the  trial,  and  proved,  and  no  sufficient 
excuse  is  shown  for  not  proving  them,  a  new  trial  will  not  be  granted. 

Writ  op  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Messrs.  Moore  &  Purnell,  for  the  plaintiff  in  error. 

Mr.  George  Hunt,  Attorney  General,  for  the  People. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  17th  of  January,  1884,  Clemens  Klein,  plaintiff  in 
error,  impleaded  with  Henry  Tiederman,  was  convicted  in  the 
Criminal  Court  of  Cook  county,  on  a  charge  of  robbery,  the 
jury  fixing  the  time  of  his  confinement  in  the  penitentiary  at 
eight  years.  Motions  for  a  new  trial  and  in  arrest  of  judg- 
ment having  severally  been  made  and  overruled,  the  court, 
on  the  4th  of  February  following,  entered  final  judgment  upon 
the  verdict,  to  reverse  which  the  accused  has  brought  the 
present  writ  of  error. 

Eva  Keed,  the  prosecuting  witness,  testified,  in  substance, 
that  in  the  afternoon  of  October  11,  1883,  between  the  hours 
of  one  and  two  o'clock,  while  walking  east  on  Garfield  avenue, 
in  the  outskirts  of  the  city  of  Chicago,  she  saw  both  defend- 
ants standing  near  an  alley,  in  front  of  her,  and  on  the  same 
side  of  the  street  she  was  walking ;  that  she  noticed  no  one 
about  there  but  them,  and  as  she  came  near  them  they  were 
looking  across  the  street  as  if  hunting  for  some  number  of 
a  house,  one  of  them  remarking,  "There  is  239  across  the 
street ; "  that  upon  reaching  them,  they  separated,  so  that 
she  had  to  pass  between  them,  and  in  doing  so,  Tiederman 
grabbed  her  hand-bag  with  both  his  hands  and  pulled  it  off 
the  arm  on  which  it  was  hanging;  that  upon  thus  jerking  it 
from  her  arm,  they  both  ran  off,  Tiederman  taking  it  with 
him ;  that  it  contained  her  pocket-book,  in  which  was  some 
change,  and  seven  dollars  in  United  States  Treasury  notes 
and  National  bank  notes,  belonging  to  her ;  that  the  hand- 
bag was  taken  with  such  force  that  it  bruised  her  arm,  and 
that  it  was  lame  for  several  days.  On  cross-examination  she 
stated  further :  "It  was  my  impression  that  the  handle  was 
broken,  or  the  ring  that  fastened  on  the  handle,  and  that  let 
it  off  my  arm.  I  am  positive  defendant  Klein  is  one  of  the 
men  who  robbed  me.  I  have  no  doubt  about  it.  *  *  * 
I  had  a  good  opportunity  to  see  him  as  I  walked  from  the. 
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corner  of  Orchard  street.  *  *  *  I  was  not  very  much 
frightened  when  I  ran.  I  called  out,  'Police!  Stop  thief!' 
They  looked  over  their  shoulders  as  they  ran,  and  I  saw  their 
faces.  I  reported  at  the  police  station.  At  four  o'clock  I 
saw  defendant  Klein,  and  said  he  was  one  who  robbed  me." 

George  Hopkins,  a  boy  twelve  years  of  age,  testified  that 
he  was,  at  the  time  of  the  occurrence,  playing  cricket  in  a 
back  yard  near  by ;  that  he  heard  Miss  Eeed  scream,  ran  to 
the  alley,  and  saw  both  defendants  running  toward  Center 
street,  through  the  alley ;  that  they  were  running  toward  him, 
and  ran  past  him ;  that  he  saw  defendant  Klein  at  the  police 
station  next  day,  and  knew  him  as  soon  as  he  saw  him. 

These  witnesses  are  in  no  manner  impeached.  The  de- 
fence, to  the  clear  case  thus  made  by  the  People,  is  an  alleged 
alibi.  The  testimony  of  five  witnesses,  besides  the  accused, 
is  relied  on  to  establish  it.  The  witnesses  are,  John  Quinn, 
Nora  Quinn,  Minnie  Eeinkey,  Kittie  Arnold,  and  Charles 
Tennis.  The  claim  of  the  accused  is,  that  at  the  time  the 
offence  is  alleged  to  have  been  committed,  namely,  some  time 
between  one  and  two  o'clock  P.  M.,  he  was  in  the  saloon  of 
witness  John  Quinn,  at  No.  167  Larrabee  street.  This  wit- 
ness swears  that  Klein  came  to  the  saloon  at  one  o'clock, 
exactly.  No  other  witness  fixes  the  time  of  his  arrival  there, 
though  the  accused  himself  testifies  he  was  there  at  one. 
Minnie  Eeinkey  swears  to  have  seen  Klein,  in  company  with 
Tennis,  going  south  on  Larrabee  street,  a  little  after  one 
o'clock,  and  if  this  is  true,  Klein  could  not  have  been  at  the 
saloon  at  that  hour,  as  stated  by  John  Quinn  and  the  accused. 
The  more  important  inquiry,  however,  relates  to  the  time 
when  Klein  left  the  saloon.  Nora  Quinn,  who  was  at  the 
time  tending  bar  for  John  Quinn,  swears  that  she  saw  de- 
fendant there  from  half-past  one  o'clock  until  after  two. 
John  Quinn  left  the  saloon,  as  he  testifies,  at  half-past  one, 
and  consequently  he  could  not  know,  nor  did  he  pretend  to 
state,  when  the  accused  left.     Neither  Minnie  Eeinkey  nor 
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Kittie  Arnold  saw  him  at  the  saloon  at  all,  and  knew  nothing 
as  to  the  time  of  his  leaving.  The  only  other  witness,  then, 
outside  of  the  accused  himself,  is  Tennis,  who  testified :  "We 
left  the  saloon  near  two  o'clock.  I  looked  at  my  watch  at 
1 :40,  and  soon  afterward  we  left."  The  plain  inference  from 
the  testimony  of  this  witness  is,  they  left  some  time  before 
two  o'clock. 

Of  the  five  witnesses  relied  on  to  establish  an  alibi,  but 
one  of  them  states  the  accused  was  at  the  saloon  as  late  as 
two  o'clock ;  one  of  them  left  the  saloon  a  half  hour  before 
•  that  time;  two  do  not  know  even  of  his  being  there,  and  the 
remaining  one  swears,  in  effect,  he  left  there  before  that  time. 
Now,  when  we  add  to  this  the  proximity  of  the  saloon  to  the 
place  where  the  crime  was  committed,  the  distance  between 
the  two  places  being  fixed  by  a  police  officer  at  three-quarters 
of  a  mile,  and  then  make  reasonable  allowance  for  differences 
in  time-pieces  and  in  opinions  respecting  the  time,  the  proof 
of  an  alibi  is  anything  but  satisfactory.  So  far  as  the  case 
made  by  the  People  is  concerned,  the  particular  hour  at  which 
the  robbery  occurred  is  not  important.  That  it  did  occur  is 
not  questioned,  and  the  prosecuting  witness  herself  may  have 
been  mistaken  as  to  the  exact  time,  without  at  all  affecting 
her  testimony  in  other  respects.  Supposing  the  offence  to 
have  occurred  twenty  or  thirty  minutes  later  than  she  sup- 
posed, it  is  manifest  the  defence  of  an  alibi  has  utterly  failed. 
To  have  made  this  defence  anything  like  complete,  the  accused 
should  have  gone  a  little  farther,  and  accounted  for  himself 
at  least  for  a  short  while  after  two  o'clock,  so  as  to  have  cov- 
ered differences  in  time-pieces,  and  in  opinions  of  witnesses 
in  respect  to  the  time.  It  is  a  significant  fact  that  outside 
of  the  accused  himself,  no  witness  pretends  to  account  for 
the  whereabouts  of  the  accused  immediately  after  two  o'clock. 
But  waiving  all  these  considerations,  and  assuming  the  proof 
in  support  of  the  alibi  was  twice  as  strong  as  it  is,  we  would 
still  not  feel  at  liberty  to  disturb  the  conviction,  for,  assuming 
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the  alibi  was  clearly  proven  by  the  defendant's  witnesses,  the 
fact  would  still  remain  that  the  accused  is  as  clearly  shown 
to  be  guilty  by  the  testimony  of  the  People's  witnesses,  thus 
leaving  an  irreconcilable  conflict  in  the  testimony,  which  the 
jury  alone  had  the  right  to  settle.  It  has  been  so  often  said, 
in  effect,  by  this  court,  that  it  is  the  peculiar  province  of  the 
jury  to  pass  upon  the  credibility  of  witnesses,  and  to  deter- 
mine on  which  side  of  the  controversy  the  truth  lies  in  case 
of  an  irreconcilable  conflict  between  witnesses,  it  is  hardly 
necessary  to  repeat  it  here.  It  is  the  fundamental  principle 
that  underlies  the  right  of  trial  by  jury,  and  any  substantial 
departure  from  it  would  necessarily  impair  the  right  itself. 

Some  complaint  is  made  of  the  People's  instructions,  but 
we  see  no  substantial  objections  to  them. 

The  point  is  also  made,  that  the  evidence  fails  to  show  the 
taking  was  forcible,  force  being  a  necessary  element  in  the 
crime  of  robbery.  We  are  unable  to  perceive  the  slightest 
foundation  for  this  claim.  The  prosecuting  witness  states, 
as  we  have  already  seen,  "the  hand-bag  was  taken  with  such 
force  that  it  bruised  my  arm,  and  it  was  lame  for  several  days. ff 
In  the  face  of  this  unequivocal  statement,  it  is  difficult  to  con- 
ceive upon  what  theory  counsel  can  maintain  there  has  been 
any  failure  to  make  out  the  case,  so  far  as  the  question  of 
force  is  concerned.     There  is  clearly  nothing  in  the  point. 

The  only  remaining  matter  to  be  noticed  is  the  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  The  motion  for  a  new  trial,  so  far  as  it  is 
based  upon  alleged  newly  discovered  evidence,  is  supported 
by  numerous  affidavits.  Three  of  the  affiants,  including  the 
accused,  were  witnesses  for  the  defence ;  three  others  were 
relatives  of  the  defendant,  and  besides  these  there  were  sev- 
eral others.  We  can  not  stop  to  consider  these  affidavits  in 
detail.  Much  of  the  matter  contained  in  them  is  irrelevant 
and  unimportant,  and  consequently  affords  no  ground  for  a 
new  trial.    As  to  such  facts  in  the  affidavits  as  have  a  bearing 
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on  the  case,  none  of  them  are  of  a  conclusive  character,  and 
are  cumulative,  merely.  As  to  others,  it  is  apparent,  from 
their  very  nature,  that  the  defendant's  counsel  must,  if  they 
really  existed,  have  known  them,  or  might  have  known  them 
by  the  exercise  of  even  a  small  degree  of  prudence  or  skill. 
For  illustration,  it  is  stated  in  the  affidavit  of  the  accused 
that  since  the  trial  he  has  discovered  from  his  brother-in-law, 
Alfred  Framhold,  that  the  evidence  on  behalf  of  the  People, 
at  the  trial,  to  the  effect  that  the  saloon  of  John  Quinn  was 
only  about  three-quarters  of  a  mile  from  the  place  where  the 
offence  was  committed,  is  untrue, — that  as  a  matter  of  fact 
it  is  a  mile  and  a  third,  instead  of  three-quarters  of  a  mile. 
This  statement,  in  the  light  of  the  record  before  us,  if  accepted 
as  true,  shows  a  degree  of  culpable  negligence  or  ignorance  on 
the  part  of  the  counsel  for  the  accused  that  is  probably  with- 
out a  parallel.  The  record  shows  the  indictment  was  returned 
on  the  3d  of  November,  1883,  the  offence  having  been  com- 
mitted on  the  11th  of  the  previous  month.  As  stated  by  the 
accused  himself,  on  the  day  after  the  commission  of  the  crime 
he  retained,  as  an  attorney,  John  Waggoner,  who  acted  for 
him  up  to  the  12th  of  December,  when  he  declined  to  act  for 
him  any  longer,  because  the  defendant  was  unable  to  pay  him 
his  fees.  He  then  employed  Miss  Kate  Kane,  as  she  testifies, 
and  she  continued  to  act  for  him  till  she  was  superseded  by 
Mr.  Moore,  who  is  still  his  counsel.  It  thus  appears  that  from 
the  date  of  the  crime  up  to  the  time  of  filing  these  affidavits 
the  accused  has  never  been  without  counsel,  and  has  had, 
altogether,  three  engaged  in  the  case,  and  although  it  further 
appears  that  during  this  time  there  have  been  two  trials  of 
the  cause  with  no  other  defence  than  that  of  an  alibi,  yet  a 
new  trial  is  now  asked  on  the  ground  that  the  defence  has 
been  taken  by  surprise  in  respect  to  the  distance  from  the 
saloon  to  the  place  of  the  crime !  To  say  that  this  was  not 
known,  or  even  that  it  was  not  particularly  investigated,  is, 
in  view  of  the  defence  relied  on,  to  impute  to  the  defendant's 
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counsel,  and  even  to  the  accused  himself,  a  degree  of  stupidity 
and  inexcusable  negligence  that  taxes  credulity  to  its  utmost 
extent  to  admit  for  a  moment.  The  very  conception  of  an 
alibi  is,  per  se,  a  conception  of  the  distance  between  the  scene 
of  the  offence  and  the  whereabouts  of  the  accused  at  the  time 
it  was  committed.  The  whole  strength  of  an  alibi,  in  every 
case,  depends  entirely  upon  such  intervening  distance.  To 
say,  therefore,  that  it  was  not  thought  of,  is  simply  absurd, 
and  to  say  that  because  the  accused  was  confined  in  jail  the 
necessary  evidence  of  the  distance  could  not  be  had  at  either 
of  the  trials,  is  equally  unreasonable  and  inadmissible,  for  it 
is  manifest  that  proof  of  this  fact  could  easily  have  been  made 
while  the  trial  was  going  on;  and  to  file  an  affidavit,  as  has 
been  done  in  this  case,  showing  that  the  accused  relied  upon 
the  testimony  of  the  People  upon  this,  the  most  important  of 
all  the  facts  in  the  defence,  is  but  to  publish  the  inexcusable 
negligence  of  the  counsel  conducting  the  defence.  And  the 
fact  that  the  counsel  having  charge  of  the  defence  at  the  last 
trial  had  recently  been  called  into  the  case,  is  no  excuse  what- 
ever for  relying  on  the  People's  testimony  in  respect  to  this 
important  fact,  for,  as  already  stated,  proof  of  it  might  easily 
have  been  obtained  while  the  trial  was  going  on,  and,  as  has 
already  been  shown,  it  could  not  have  escaped  the  attention , 
of  counsel  without  overlooking  the  alibi  itself,  which  would 
have  been  to  overlook  the  only  defence  relied  upon.  But  to 
show  how  utterly  untrustworthy  this  entire  claim  is,  it  is  only 
necessary  to  advert  to  the  fact  that  the  record  shows  that  no 
proof  of  the  distance  between  the  saloon  and  the  place  of  the 
crime  was  introduced  by  the  People  until  after  the  defence 
had  closed !  How  did  the  defence  expect  to  make  out  the 
alibi  without  showing  the  distance  between  the  two  places  ? 
It  surely  did  not  devolve  on  the  People  to  make  out  this  de- 
fence, and  it  is  absurd  to  talk  about  relying  on  them  to  do  it. 
It  is  also  alleged  in  the  affidavit  of  the  accused  "that  for 
five  years  last  past  he  has  followed  the  trade  of  a  paper- 
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hanger,  in  Chicago,  and  bore  a  good  name  and  reputation  for 
honesty,  as  appears  by  affidavits  filed, — that  all  these  facts 
are  true,  and  will  be  proved  if  a  new  trial  is  given  him." 
Whether  the  defendant's  good  reputation  is  a  newly  discovered 
fact,  does  not  appear.  However  this  may  be,  no  reason  what- 
ever is  assigned  why  proof  of  it  was  not  made  on  the  trial. 
Whether  the  fact,  which  he  admits  himself,  of  his  having 
been  previously  convicted  under  an  indictment  for  burglary, 
and  sent  to  the  house  of  correction  for  thirty  days,  had  any- 
thing to  do  with  the  failure  to  offer  evidence  of  good  char- 
acter, is  a  matter  of  mere  conjecture.  At  any  rate,  it  was 
not  offered,  and,  as  already  stated,  the  failure  to  do  so  is 
wholly  unexplained.  While  it  appears  from  his  affidavit,  as 
above  shown,  that  for  the  five  years  last  past  he  followed  the 
trade  of  a  paper-hanger,  yet  in  his  testimony  he  says  at  the 
time  the  offence  was  committed  he  was  a  street  car  driver! 

It  is  useless  to  pursue  this  matter  further.  In  any  view 
that  can  be  taken  of  the  case  made  by  these  affidavits,  when 
considered  in  connection  with  other  parts  of  the  record,  it  is 
singularly  vulnerable,  and  affords  no  ground  for  granting  a 
new  trial. 

The  judgment  will  be  affirmed.  T   ,         .     «       , 

4     to  Judgment  affirmed. 


The  Wabash,  St.  Louis  and  Pacific  Kailway  Company  et  al. 

v. 
Isaac  McDougal  et  al. 

Filed  at  Springfield  May  14,  1885. 

1.  Swamp  and  overflowed  lands— of  their  identification  as  such — 
as  to  time  and  manner  of  so  doing.  The  act  of  Congress  approved  Sep- 
tember 28,  1850,  vested  the  legal  title  to  all  the  swamp  and  overflowed  lands 
in  the  State,  without  any  further  act  being  done  to  identify  or  segregate  them 
from  other  lands;  and  the  legislature,  by  its  several  acts,  granted  the  same 


604  W.,  St.  L.  &  P.  Ky.  Co.  v.  McDougal  et  al. 

Syllabus. 

to  the  counties  in  which  they  were  situated.  The  fact  that  lands  fell  within 
the  description  of  "swamp  and  overflowed  lands,"  can  be  proved  by  witnesses 
whose  personal  knowledge  enables  them  to  testify  as  to  their  character  and 
condition. 

2.  The  several  counties  in  this  State  were  absolutely  invested  with  the 
legal  title  of  all  the  swamp  and  overflowed  lands  situated  within  their  bound- 
aries, without  the  Auditor's  certificate  of  what  lands  were  of  that  character, 
and  parol  evidence  was  competent  to  show  that  a  tract  fell  within  the  descrip- 
tion of  swamp  and  overflowed  lands.  The  Auditor's  certificate,  whether 
issued  before  or  after  the  sale  of  such  lands  by  a  county,  is  made  evidence 
of  the  character  of  the  same.  The  words  in  such  certificate,  "not  heretofore 
patented  to  the  county, "  will  not  vitiate  it,  and  may  be  disregarded. 

3.  Same — sale  by  a  county — presumption  in  favor  thereof— who  may 
dispute  its  validity.  If  the  county  court  could  not  sell  and  convey  swamp 
land  until  after  the  return  of  plats  and  a  valuation  thereof,  in  the  absence  of 
proof  to  the  contrary  it  will  be  presumed  that  this  was  done  before  a  sale 
and  conveyance  of  a  tract  of  land.  But  a  party  claiming  no  title  can  not  ba 
allowed  to  dispute  the  validity  of  a  conveyance  by  the  county,  where  it  re- 
tains the  consideration  paid  therefor,  and  no  steps  have  been  taken  to  set 
the  same  aside. 

4.  Same — deed  for  swamp  lands  from  a  county — as  to  the  mode  of  its 
execution — acknowledgment.  A  conveyance  of  a  tract  of  swamp  land  made 
by  a  county,  under  the  act  of  1854,  is  not  required  to  be  acknowledged  by 
the  county  clerk;  and  an  order  of  the  county  board  requiring  him  to  acknowl- 
edge the  deed,  will  be  construed  to  mean  nothing  more  than  to  attest  it  with 
the  seal  of  the  court  and  deliver  it  to  the  purchaser,  as  the  county  court  has 
no  power  to  require  anything  more  than  that. 

5.  Same — misrecital  in  deed,  as  to  the  date  of  the  act  under  which  it  is 
made.  It  being  wholly  unnecessary  for  the  county  clerk  to  recite  in  his  deed 
for  swamp  land  sold  by  the  county  court,  the  act  under  which  it  is  made,  a 
mistake  in  the  date  when  the  act  was  approved  will  be  immaterial,  and  may 
be  disregarded. 

6.  Practice — waiver  of  error  assigned.  Where  an  appellant  in  his 
argument  insists  only  upon  one  of  the  various  errors  assigned,  the  others 
will  be  considered  as  waived. 

Appeal  from  the  Circuit  Court  of  Menard  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Mr.  George  B.  Burnett,  for  the  appellants. 

Mr.  Edward  Laning,  and  Mr.  N.  W.  Branson,  for  the  ap- 
pellees. 
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Mr.  Justice  Tunnicliff  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellees, 
against  appellants,  to  recover  a  strip  of  land,  fifty  feet  wide, 
on  each  side  of  the  railroad  track  of  the  latter,  running 
through  the  north-west  quarter  of  section  11,  and  the  north 
fractional  half  of  section  10,  in  township  19,  north  of  range  8, 
west,  in  Menard  county,  which  resulted  in  a  judgment  for 
appellees,  and  appellants  bring  the  case  to  this  court,  and 
assign  various  errors  upon  the  record,  but  in  argument  insist 
only  upon  those  relating  to  the  power  of  the  county  court  of 
Menard  county  to  sell  and  convey  the  land  in  controversy, 
and  the  admissibility  in  evidence  of  the  deed  purporting  to 
have  been  made  by  the  county  clerk  in  pursuance  of  an  order 
of  the  county  court,  to  Bennett,  through  whom  plaintiffs,  by 
mesne  conveyances,  derive  their  title.  The  other  exceptions 
may  therefore  be  considered  as  waived. 

The  land  is  swamp  land  granted  by  the  government  of  the 
United  States  to  the  State  of  Illinois,  by  the  act  of  Congress 
approved  September  28,  1850,  and  by  the  State  of  Illinois 
to  Menard  county,  by  the  act  of  the  General  Assembly  of 
1852,  (Sess.  Laws  of  1852,  p.  178,  sec.  1,)  whereby  the  State 
grants  directly  to  the  counties  of  the  State,  respectively,  all 
swamp  and  overflowed  lands  which  lie  within  the  same,  that 
were  granted  to  the  State  by  said  act  of  Congress ;  and  the 
act  of  1854  (Sess.  Laws  of  1854,  p.  21,  sec.  12,)  reaffirms  the 
grant  of  these  swamp  and  overflowed  lands,  by  declaring  that 
they  "are  hereby  granted  to  and  invested  in  the  several  coun- 
ties in  which  they  are  situated." 

The  counsel  for  appellants  argues  that  no  title  was  shown 
in  Menard  county  to  these  lands,  because  the  act  of  Congress 
did  not  specifically  describe  them,  but  only  by  the  general 
term  of  "swamp  and  overflowed  lands, "  and  that  consequently 
no  title  passed  to  the  State  without  some  act  of  segregation, 
as  contemplated  by  that  act,  and  to  sustain  this  view  cites 
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the  case  of  Thompson  v.  Prince,  67  111.  281,  in  which  this  court 
gave  that  construction  to  the  act  of  Congress  in  question. 
At  the  time  this  decision  was  made,  the  attention  of  the  court 
was  not  called  to  the  case  of  Railroad  Co.  v.  Smith,  9  Wall. 
95,  in  which  the  Supreme  Court  of  the  United  States  had 
held  that  under  the  act  of  Congress  the  title  to  swamp  and 
overflowed  lands  became,  ipso  facto,  vested  in  the  State,  and 
that  it  could  not  be  deprived  thereof  because  the  Secretary 
of  the  Interior  had  neglected  his  duty,  and  failed  to  furnish 
the  State  with  the  evidence,  as  he  was  directed  to  do  by  the 
act,  as  to  what  lands  came  within  the  description  of  "swamp 
and  overflowed  lands, "  but  that  such  fact  could  be  proved  by 
any  witnesses  whose  personal  knowledge  would  enable  them 
to  testify  as  to  the  character  and  condition  of  the  tracts. 
Afterwards,  this  question  again  came  before  this  court  in 
Keller  v.  Brickey,  78  111.  133,  when  it  was  held,  on  the  au- 
thority of  Railroad  Co.  v.  Smith,  supra,  that  the  act  of  Con- 
gress vested  the  title  to  these  lands  in  the  State  without  any 
further  act  being  done,  and  that  Thompson  v.  Prince  must  be 
overruled.  The  court  say:  "Whatever  this  court  may  have 
decided  in  respect  to  the  condition  of  the  title  to  these  lands, 
the  Supreme  Court  of  the  United  States,  whose  prerogative  it 
is  to  construe  acts  of  Congress,  must  be  regarded  as  authori- 
tative on  this  question.  That  court  having  decided  that  by 
the  terms  of  the  act  of  September  28,  1850,  the  title  to  these 
lands  vested,  ipso  facto,  in  the  State,  the  State,  having  com- 
petent authority,  passed  the  title  to  the  counties." 

It  is  said  the  case  of  Railroad  Co.  v.  Smith,  supra,  has  been 
shaken  by  the  subsequent  case  of  French  v.  Fyan  et  al.  93 
U.  S.  169 ;  but  even  if  that  be  granted,  we  should  not  feel 
authorized  to  depart  from  the  rule  it  announces  until  the  same 
has  been  clearly  and  distinctly  overruled  by  that  court. 

It  is  said  the  county  court  could  not  know  that  these  lands 
were  swamp  lands,  till  that  fact  was  certified  to  it  by  the 
Auditor,  whose  certificate  is  made  evidence  of  that  fact  by 
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the  act  of  the  legislature  of  1854,  and  that  as  his  certificate 
bears  date  August  4,  1870,  whereas  the  action  of  the  count}7 
court  in  selling  the  land  to  Bennett  was  on  March  30,  1870, 
therefore  the  sale  to  him  must  be  void.  We  think  the  author- 
ities above  cited  refute  that  position,  and  establish  that  the 
county  would  be  absolutely  invested  with  the  title  to  the  land 
whether  the  certificate  which  would  be  evidence  of  the  fact 
was  granted  or  not.  Without  the  Auditor's  certificate,  parol 
evidence  would  be  competent  to  prove  the  character  and  con- 
dition of  the  land,  but  with  the  certificate,  whether  issued 
before  or  after  the  sale,  no  other  evidence  would  be  needed. 
The  words  added  by  the  Auditor  in  his  certificate,  "not  here- 
tofore 'patented  to  the  county, "  could  not  vitiate  his  certificate 
or  change  the  fact  that  these  were  swamp  lands,  and  may  be 
disregarded.  No  "patents"  were  issued  to  the  county,  but 
only  certificates  from  the  Auditor,  and  that  is  the  word  he 
doubtless  intended  to  use. 

It  is  also  urged  that  the  power  of  sale  by  the  county  did 
not  arise  till  after  the  surveyor  had  returned  the  plats  and 
the  valuations  had  been  made,  as  required  by  the  sixth  section 
of  the  act  of  1852.  If  this  provision  is  not  to  be  regarded  as 
directory,  merely,  as  held  in  Trustees  of  Schools  v.  Allen,  21 
111.  120,  the  presumption  should  be,  in  the  absence  of  proof 
to  the  contrary,  that  the  county  court  discharged  its  duty  in 
that  respect,  and  did  not  sell  till  after  the  land  had  been 
platted  and  appraised,  and  that  they  did  not  sell  for  a  less 
sum  than  they  were  authorized  to  do.  There  is  no  proof  of 
any  fraud  on  the  part  of  the  county  court,  or  on  the  part  of 
Bennett,  the  purchaser  from  it,  in  this  transaction,  and  the 
presumption  of  law  is  there  was  none.  If  there  had  been,  it 
is  probable  that  some  tax-payer  of  the  county  would  have 
filed  a  bill  to  set  aside  the  sale  before  the  land  had  passed 
into  the  hands  of  an  innocent  purchaser.  The  appellants 
set  up  no  title  in  themselves  to  the  land  in  controversy,  but 
are  insisting  that  the  county  has  not  parted  with  its  title,  if 
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it  ever  had  any.  They  occupy  no  hetter  position  than  the 
county  would  had  it  brought  suit  to  recover  back  this  land 
after  having  once  sold  it  and  received  the  purchase  money, 
and  it  had  been  conveyed  in  pursuance  of  its  order. 

But  if  any  question  could  arise  as  to  the  power  of  the  county 
to  sell,  and  order  a  conveyance  of  the  land,  as  it  did,  under 
the  previous  statutes  referred  to,  it  is  clear  to  us  that  they 
were  clothed  with  ample  power  to  do  so  under  the  act  of  the 
General  Assembly  of  1859,  (Sess.  Laws  1859,  p.  201,)  by  the 
first  section  of  which  it  is  enacted,  that  "the  county  courts 
of  the  several  counties  of  this  State  are  hereby  authorized 
and  empowered  to  sell  and  dispose  of,  at  public  or  private 
sale,  for  cash  or  credit,  or  for  such  securities  as  the  counties 
may  think  proper  to  accept,  all  or  any  of  the  swamp  or  over- 
flowed lands  lying  within  the  respective  counties,  including, 
also,  all  and  every  interest,  claim,  demand  and  gift  granted 
to  them  by  the  State  of  Illinois,  arising  under  the  act  of 
Congress;  passed  September  28,  1850,  and  acts  amendatory 
thereof. "  This  act  is  very  broad,  and  was  intended  to,  and 
does,  cover  every  tract  of  land  in  the  county,  whether  em- 
braced in  the  act  of  Congress  or  not,  to  which  the  county  had 
or  could  have  any  claim,  title  or  interest,  as  swamp  or  over- 
flowed lands.  That  this  was  swamp  land,  and  was  embraced 
in  the  act  of  Congress  granting  it  to  the  State,  and  in  the  act 
of  the  legislature  granting  it  to  the  county,  can  not  be  suc- 
cessfully controverted,  and  the  deed  made  by  the  clerk  of  the 
county  court,  by  its  order,  was  sufficient  to  pass  the  title  to 
Bennett,  under  whom  appellees  claim  title.  The  land  in  con- 
troversy was  included  in  that  specifically  described  in  the  deed. 

The  objection  that  the  clerk  did  not  acknowledge  the  exe- 
cution of  this  deed  before  some  officer  authorized  to  take 
acknowledgments  of  deeds,  is  not  tenable.  The  act  of  the 
General  Assembly  authorizing  him  to  make  the  deed  did  not 
so  require.  It  was  executed  in  pursuance  of  the  laws  of  1854 
and  1859.      Section  11  of  the  act  of   1854  is  as  follows: 
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"The  clerks  of  the  county  courts,  respectively,  shall  execute 
all  deeds  for  swamp  and  overflowed  lands,  and  affix  the  seal 
of  the  county  courts  thereto,  which  deeds  shall  vest  in  the 
purchaser  title  in  fee  simple  to  the  lands  therein  described." 
This  deed  was  executed,  and  the  seal  of  the  county  court  was 
affixed  thereto,  precisely  as  required  by  the  statute.  Had 
the  legislature  designed  to  have  had  any  further  evidence  of 
the  execution  of  the  deed  than  this,  it  is  fair  to  presume  that 
they  would  have  so  expressly  provided  in  the  act.  The  order 
of  the  county  court  directing  the  clerk  to  acknowledge  the 
deed,  should  be  construed  to  mean  nothing  more  than  to 
attest  it  with  the  seal  of  the  court  and  deliver  it  to  the  pur- 
chaser, as  that  was  all  the  statute  required  him  to  do,  and 
the  county  court  had  no  power  to  require  him  to  do  more 
than  that. 

The  clerk,  in  the  deed,  states,  by  way  of  recital,  that  he 
makes  it  by  virtue  of  the  provisions  of  an  act  of  the  General 
Assembly  of  the  State  of  Illinois,  approved  February  14, 1870, 
entitled  "An  act  for  the  sale  of  swamp  lands,  and  an  order 
and  decree  of  the  county  court,"  etc.,  and  it  is  urged  that 
this  misrecital  of  the  year  in  which  the  act  was  approved, 
renders  the  deed  void.  It  is  familiar  law  that  even  in  the 
granting  part  of  a  deed,  if  there  are  two  descriptions  of  the 
premises  intended  to  be  conveyed,  one  true  and  the  other 
false,  the  latter  will  be  rejected  as  surplusage,  and  the  deed 
will  not  thereby  be  vitiated.  A  priori,  such  a  rule  should 
prevail  as  to  a  mere  recital.  It  was  wholly  unnecessary  for 
the  clerk  to  have  recited  this  act  in  his  deed.  He  did  cor- 
rectly recite  the  order  of  the  county  court  directing  him  to 
make  the  deed,  as  well  as  the  title  of  the  act  authorizing  the 
county  to  make  the  sale,  and  this  mere  clerical  mistake  as  to 
the  date  when  it  was  approved  is  immaterial,  and  should  be 
disregarded. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed, 

39—113  III. 
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Syllabus. 


Samuel  H.  Kerfoot  et  al. 

v. 

Bernard  Steele  et  al. 

Filed  at  Ottawa  May  15,  1885. 

1.  Contkact  OF  sale  of  land— failure  of  conditions,  as  rendering 
the  transaction  a  mere  option  to  sell.  "Where  a  contract  for  the  sale  and 
conveyance  of  real  estate  was  subject  to  a  condition  that  if  the  vendors  were 
unable,  by  reasonable  diligence  and  expense,  to  make  a  good  title  within 
ninety  days,  the  contract  should  be  canceled  and  the  deposit  made  by  the 
purchaser  returned  to  him,  and  the  vendors  were  unable  to  make  title  within 
the  time  named,  it  was  held,  that  the  contract  was  no  longer  binding,  and 
became  only  an  option  to  sell. 

2.  Purchase  through  a  broker — compensation  of  the  broker — of 
the  services  of  the  broker  having  relation  thereto.  A  person  desirous  of 
purchasing  certain  real  estate,  employed  a  real  estate  broker  to  negotiate  the 
purchase,  and  agreed  to  pay  him  $3500  in  consideration  "for  his  services  in 

j*  connection  with  the  purchase. "  The  agent  or  broker  procured  a  contract  for 
L  the  sale  of  the  property  to  be  executed  by  four  persons,  one  of  whom  had 
only  a  life  estate  in  a  one-fourth  part  of  the  premises,  the  remainder  being 
in  her  minor  children,  so  that  it  became  necessary  to  foreclose  a  mortgage 
on  the  property  to  pass  the  title  to  such  fourth  interest,  which  was  afterward 
done.  The  broker,  after  having  been  paid  the  $3500,  as  agreed  upon,  sued 
his  principal  to  recover  for  his  services  in  consummating  the  title,  rendered 
after  the  date  of  the  contract  of  sale:  Held,  that  the  broker's  service  did  not 
end,  under  the  contract,  with  the  procuring  of  the  agreement  to  sell,  as  the 
purchase  was  not  then  completed,  and  that  he  could  not  recover  for  subse- 
quent services  rendered,  whereby  the  title  was  in  fact  acquired. 

3.  So  where,  it  being  uncertain  whether  the  sale  could  be  closed,  and  the 
purchaser  being  desirous  of  renting  the  property,  the  broker  secured  a  lease 
of  it  for  him,  which  was  canceled  as  soon  as  he  acquired  the  title  through 
the  foreclosure,  it  was  held,  that  the  lease  was  made  in  the  carrying  out  of 
the  purpose  of  acquiring  the  property  by  purchase,  and  that  the  services 
of  the  broker  in  procuring  its  execution  were  to  be  considered  as  rendered 
in  connection  with  the  purchase,  and  as  paid  for  in  the  $3500  allowed  him. 

4.  So  where  it  became  necessary  for  the  purchaser  to  borrow  one-half 
of  the  purchase  money  for  the  property  bought,  and  the  broker  assisted  in 
negotiating  the  loan,  to  enable  the  purchaser  to  complete  the  purchase,  with- 
out notice  that  an  extra  charge  should  be  made  therefor,  it  was  held,  that 
such  voluntary  service  might  be  treated  as  connected  with  the  purchase,  and 
as  falling  under  the  contract  of  employment,  and  that  no  recovery  in  addition 
to  the  sum  agreed  upon  could  be  had  for  such  services. 
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5.  Where  a  real  estate  broker  is  employed,  under  a  special  contract,  to 
negotiate  for  his  principal  the  purchase  of  real  property,  at  a  fixed  sum  as 
his  compensation  for  his  services  in  connection  with  such  purchase,  his  ser- 
vices will  not  end  or  his  contract  be  completed  until  all  necessary  arrange- 
ments are  made  whereby  the  principal  may  acquire  the  title  to  the  property. 
It  is  not  enough  to  procure  a  contract  for  a  sale  from  parties  who  are  unable 
to  make  a  valid  conveyance. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  John  G.  Kogers,  Judge,  presiding. 

Mr.  Frank  J.  Crawford,  and  Mr.  Emery  A.  Storrs,  for 
the  appellants: 

As  a  general  rule,  all  that  a  broker  employed  to  sell  land 
has  to  do,  is  to  furnish  an  eligible  purchaser.  It  is  then  for 
the  principal  to  decide  whether  the  person  thus  presented  is 
acceptable.  The  duties  of  the  broker  are  at  an  end,  and  his 
commission  is  earned  as  soon  as  an  enforceable  contract  is 
entered  into.  Coleman's  Executor  v.  Meade,  13  Bush,  353 ; 
McGavock  v.  Woodlief,  20  How.  21 ;  Koch  v.  Emmerling,  22 
id.  69 ;  Rice  v.  Mayo,  107  Mass.  550 ;  Schmidt  v.  Opie,  33 
N.  J.  Eq.  140 ;  Lane  v.  Albright,  49  Ind.  275  ;  Moses  v.  Bier- 
ling,  31  N.  Y.  462 ;  Knapp  v.  Wallace,  41  id.  477 ;  Barnard 
v.  Monnot,  42  id.  204;  Smith  v.  McGovern,  65  id.  574;  Glent- 
worth  v.  Luther,  21  Barb.  145;  Doty  v.  Miller,  43  id.  529; 
Vanlien  v.  Byrnes,  1  Hilt.  137 ;  Corning  v.  Calvert,  2  id.  56 ; 
Lynch  v.  McKenna,  58  How.  Pr.  42 ;  Chilton  v.  Butler,  1 
E.  D.  Smith,  150;  Goldsmith  v.  Obermeier,  3  id.  121;  Holly 
v.  Gosling,  id.  262 ;  Finnerty  v.  Fritz,  5  Col.  174 ;  Phelan  v. 
Gardner,  43  Cal.  306;  Gonzales  v.  Broad,  57  id.  224;  Watson 
v.  Brooks,  8  Sawyer,  (Cir.  Ct.)  316 ;  Vreeland  v.  Vetterlein, 
33  N.  J.  L.  247 ;  Bailey  v.  Chapman,  41  Mo.  536 ;  Veazie 
v.  Parker,  72  Maine,  443 ;  Cavendar  v.  Waddingham,  2  Mo. 
App.  551 ;  Same  case,  5  id.  437;  Kentucky  Bank  v.  Combs, 
7  Pa.  St.  543. 
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Although  there  is  a  special  agreement  as  to  the  compen- 
sation of  an  agent,  it  does  not  follow  but  that  he  may  be 
entitled  to  additional  compensation  for  additional  services 
rendered  in  reference  to  his  agency.  Dunlap's  Paley  on 
Agency,  101,  note  1 ;  Perkins  v.  Hart,  11  Wheat.  237. 

Mr.  A.  M.  Pence,  for  the  appellees : 

Where  a  contract  is  subject  to  a  contingency,  the  happen- 
ing of  which  suspends  the  agreement  and  resolves  it  into  a 
mere  option  on  the  part  of  the  vendors  to  put  an  end  to  it 
or  go  on  and  make  their  title  good,  then  no  title  vests  in  the 
vendee,  and  the  contract  of  sale  is  not  complete,  and  the 
purchaser  obtains  no  interest  in  the  land.  He  does  not  be- 
come a  purchaser.  Such  was  the  case  of  Lombard  v.  Chicago 
Sinai  Congregation,  64  111.  477. 

The  so-called  contract  of  purchase  provided  that  no  title 
or  rights  of  ownership  should  pass  to  appellees  until  the  de- 
livery of  the  deed,  after  examination  and  approval  of  title. 
The  title  was  actually  passed  under  the  deed  of  foreclosure 
of  the  mortgage  held  by  the  Connecticut  Mutual  Life  Insur- 
ance Company,  and  all  services  rendered  by  appellants  prior 
thereto  fell  under  the  clause  of  appellants'  contract  of  em- 
ployment that  all  services  in  connection  with  such  purchase 
were  to  be  compensated  by  payment  of  the  $3500  therein 
provided. 

The  contract  of  purchase  was  not  executed  by  all  the  heirs 
of  Couch,  and  the  insurance  company  never  consented  to 
the  contract. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  by  S.  H.  Kerfoot  &  Co.,  real  estate  brokers, 
against  Steele,  Wedeles  &  Co.,  to  recover  commissions  for 
services  rendered  in  respect  to  a  real  estate  transaction. 
There  was  judgment  in  favor  of  the  defendants,  in  the  circuit 
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court,  which  was  affirmed  by  the  Appellate  Court  for  the  First 
District,  and  the  plaintiffs  appeal  to  this  court. 

It  appears  that  Steele,  Wedeles  &  Co.  were  tenants  of  a 
store  in  the  building  on  the  south-west  corner  of  South  Water 
and  La  Salle  streets,  in  the  city  of  Chicago,  whose  lease  would 
expire  May  1, 1885,  and  there  were  tenants  of  two  other  stores 
in  the  building,  whose  leases  would  expire  May  1,  1883  ;  that 
Steele,  Wedeles  &  Co.  were  desirous  of  purchasing  the  whole 
of  that  property,  and  employed  S.  H.  Kerfoot  &  Co.  to  act 
for  them,  under  the  following  memorandum  of  agreement : 

"Chicago,  February  8,  1883. 
"Messrs.  S.  H.  Kerfoot  <&  Co.: 

"Dear  Sirs — We  hereby  authorize  you,  as  our  agents,  to 
purchase  for  us,  from  the  Couch  estate,  for  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  ($150,000,)  the  premises 
known  as  lot  one  (1),  in  block  nineteen  (19),  in  the  original 
town  of  Chicago,  fronting  eighty  (80)  feet  north  on  South 
Water  street,  and  one  hundred  and  fifty  (150)  feet  east  on 
La  Salle  street,  on  such  terms  of  payment  as  may  be  required 
by  said  Couch  estate.  And  in  consideration  of  your  services 
in  connection  with  said  purchase,  we  hereby  agree  to  pay 
you,  as  commissions,  the  sum  of  thirty  five  hundred  dollars 
($3500),  said  commissions  to  be  paid  to  you  whether  said 
property  be  bought  by  or  for  us,  directly  or  indirectly,  in  our 
names  or  another,  or  by  any  one  in  our  interest,  whether 
through  you  or  any  one  representing  said  estate,  either  at 
public  or  private  sale,  or  otherwise, — said  purchase  to  be  made 
in  the  name  of  Frederic  Consor. 

Steele,  Wedeles  &  Co." 

"We  hereby  accept  the  agency  established  by  the  above 
authority  and  agreement,  upon  the  terms  therein  set  forth. 
Febr'y  8,  1883.  S.  H.  Kerfoot  &  Co." 

For  some  reason,  Steele,  Wedeles  &  Co.  did  not  wish  their 
name  to  appear  in  the  transaction,  and  the  name  of  Mr. 
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Consor  was  used,  as  above.  Thereupon,  the  plaintiffs,  on 
February  12,  1883,  obtained  a  contract  in  writing  for  the 
sale  and  conveyance  of  said  premises  for  $150,000,  purport- 
ing to  be  signed  by  Caroline  E.  Couch,  Caroline  E.  Johnson, 
and  Elizabeth  G.  Couch,  by  William  H.  Wood,  their  attorney 
in  fact,  and  by  Howard  Potter,  by  Henry  B.  Mason,  his  attor- 
ney in  fact,  parties  of  the  first  part,  and  by  Frederic  Consor, 
party  of  the  second  part. 

The  makers  of  this  agreement,  of  the  first  part,  could  not 
and  did  not  convey  the  title.  As  to  one-fourth  of  the  interest 
purported  to  be  contracted  for  by  Caroline  E.  Johnson,  it  was 
only  a  life  estate  in  her,  her  minor  children  owning  the  re- 
mainder in  fee.  It  was  found,  by  advice  of  counsel,  that  title 
could  be  obtained  only  through  the  foreclosure  of  a  mortgage, 
which  was  then  being  foreclosed  in  the  United  States  court, 
and  which  had  been  executed  by  Wood,  trustee  under  the  will 
of  Couch,  to  the  Connecticut  Mutual  Life  Insurance  Com- 
pany, and  passed  the  fee  according  to  the  provisions  of  the 
will.  It  was  through  foreclosure  of  this  mortgage  that  the 
defendants  finally  obtained  title.  The  $3500,  stipulated  com- 
missions, was  paid.  This  suit  was  brought  to  recover  $4700 
for  services  rendered  after  obtaining  the  agreement  for  sale 
of  February  12,  1883,  they  being  claimed  to  be  additional 
and  extra  services  not  covered  by  the  $3500  commission. 

The  cause  was  tried  in  the  circuit  court,  by  the  court,  with- 
out a  jury,  and  four  written  propositions  were  submitted  to 
the  court  by  the  plaintiffs,  to  be  held  as  law  in  the  decision 
of  the  case.  The  court  refused  to  hold  the  propositions  as 
law.  The  first  proposition  was,  substantially,  that  the  plain- 
tiffs were  entitled  to  have  from  the  defendants  the  $3500 
stipulated  for,  as  soon  as  plaintiffs  had  obtained  the  signing 
of  the  agreement  dated  February  12,  1883.  The  substance 
of  the  other  propositions  was,  that  all  services  rendered  by 
the  plaintiffs  for  the  defendants  after  the  obtaining  of  the 
signing  of  said  agreement  of  February  12,  were  additional 


Keefoot  et  al.  v.  Steele  et  at.  615 

Opinion  of  the  Court. 

services,  not  covered  by  the  commission  of  $3500,  and  that 
for  such  subsequent  services  plaintiffs  were  entitled  to  recover 
what  they  were  reasonably  worth. 

Counsel  for  plaintiffs  contend  that  the  latter  had  earned 
their  stipulated  commission  of  $3500  when  they  had  secured 
the  contract  of  sale  of  February  12  to  be  signed,  and  that  all 
services  rendered  by  plaintiffs  after  that  time  were  extra  and 
additional,  and  to  be  paid  for  what  they  are  reasonably  worth. 
Defendants'  position  is,  that  the  $3500  was  earned  when  the 
title  was  finally  vested  in  them  by  the  deed  of  foreclosure  of 
the  Connecticut  Mutual  Life  Insurance  Company  mortgage, 
and  that  all  the  services  rendered  by  plaintiffs  were  in  con- 
nection with  such  purchase,  and  which  they  had  agreed  to 
render  by  their  written  agreement. 

Plaintiff's  counsel  plant  themselves  on  the  rule  that  a 
written  contract  for  the  purchase  of  an  estate,  binding  both 
vendor  and  purchaser,  is  a  sale,  within  the  meaning  of  an 
agreement  to  pay  a  commission  to  a  broker  upon  a  sale  of 
the  estate,  although  a  deed  had  not  been  executed  and  deliv- 
ered, and  say  the  brokers  here  obtained  a  written  contract 
for  a  sale,  and  so  the  purchase  had  been  effected, — that  all 
services  in  connection  with  the  purchase  then  came  to  an 
end,  and  that  any  subsequent  services  were  not  in  connection 
with  the  purchase,  but  rendered  after  the  purchase  had  been 
made.  The  rule  relied  upon  we  do  not  think  can  be  applied 
so  as  to  make  the  contract  of  sale  which  was  here  obtained, 
to  be  considered  as  a  completion  of  the  purchase,  and  an 
ending  of  the  brokers'  services  in  connection  with  the  pur- 
chase, within  the  meaning  of  their  agreement  for  commis- 
sions. The  purchase  of  the  property  was  to  be  from  the 
Couch  estate.  The  written  contract  which  was  obtained,  of 
February  12,  did  not  purport  to  be,  and  was  not,  an  agree- 
ment of  sale  by  the  Couch  estate.  It  was  not  an  enforceable 
contract  for  the  title  which  was  in  the  Couch  estate.  As  to 
the  one-fourth  interest  which  was  in  the  Couch  estate,  wherein 


616  Kerfoot  et  al.  v.  Steele  et  al. 

Opinion  of  the  Court. 

Caroline  E.  Johnson  had  only  a  life  estate,  the  remainder  in 
fee  being  held  by  her  minor  children,  such  estate  in  remainder 
was  not  at  all  represented  in  the  contract,  and  could  not  be 
bound  thereby. 

Again,  the  contract  of  February  12  did  not  purport  to  make 
an  absolute  sale  of  the  premises.  It  was  subject  to  condi- 
tions, as  follows:  "Provided,  the  Connecticut  Mutual  Life 
Insurance  Company  assent  to  such  a  conveyance :  And  pro- 
vided,  the  said  party  of  the  first  part  can,  with  reasonable 
diligence  and  expense,  make  title  to  the  said  lot,  piece  or 
parcel  of  land  within  ninety  days  from  the  execution  of  this 
contract,  satisfactorily  to  the  said  party  of  the  second  part. 
*  *  *  Possession  and  ownership  of  said  land  are  to  pass 
to  the  said  party  of  the  second  part  at  the  time  of  the  delivery 
of  the  deed  of  conveyance,  after  title  has  been  examined  and 
approved.  *  *  *  In  case  of  the  inability  of  the  said 
party  of  the  first  part  to  make  good  title  within  ninety  days, 
as  aforesaid,  this  contract  to  be  canceled,  and  the  $1000 
deposit  to  be  returned  to  the  said  party  of  the  second  part. " 
The  parties  signing  the  contract  could  not  make  title  within 
ninety  days,  and  there  was  no  binding  contract  of  sale,  the 
agreement  becoming  but  only  an  option  to  sell.  (See  Lombard 
v.  Chicago  Sinai  Congregation,  64  111.  477.)  It  does  not  ap- 
pear that  the  consent  of  the  Connecticut  Mutual  Life  Insur- 
ance Company  to  the  sale  was  obtained,  but  the  company 
sold  the  property  under  its  mortgage.  By  the  contract  the 
ownership  of  the  property  was  only  to  be  passed  when  the 
deed  of  conveyance  was  delivered  which  passed  the  title,  after 
the  title  had  been  examined  and  approved.  The  examiner 
only  passed  the  title  which  was  made  under  the  foreclosure 
of  the  Connecticut  Mutual  Life  Insurance  Company  mortgage, 
and  upon  the  delivery  of  the  deed  under  that  foreclosure  then 
only  was  there  a  purchase  and  a  passing  of  the  title,  either 
at  law  or  in  equity.  The  plaintiffs'  contract  of  employment 
was,  that  for  their  services  in  connection  with  the  purchase 
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they  were  to  have  $3500.  The  services  sued  for  were  all 
performed  anterior  to  the  execution  of  such  foreclosure  deed, 
and  in  and  about  the  consummating  of  the  title  in  the  de- 
fendants, and  we  think  may  fairly  be  considered  as  services 
"in  connection  with  said  purchase/'  and  as  covered  by  the 
stipulated  compensation  of  $3500. 

One  of  these  items  for  additional  services  is  $1875  for 
securing  a  lease  of  the  whole  property  from  Wood,  the  re- 
ceiver, to  defendants.  We  understand  this  came  from  the 
uncertainty  of  the  sale  being  closed,  and  that  in  case  it  was 
not,  defendants  were  willing  to  rent  the  whole  property,  and 
so  such  lease  was  made,  and  that  the  lease  was  canceled 
when  the  deed  was  made  to  defendants.  The  lease  was  made 
in  the  carrying  out  of  the  purpose  of  acquiring  the  property 
by  purchase.  Another  item  is  $750  for  negotiating  a  loan 
for  the  defendants  on  the  premises,  for  the  sum  of  $75,000. 
It  was  necessary  for  defendants  to  borrow  this  amount,  in 
order  to  pay  the  purchase  money, — $150,000.  Defendants 
might  well  understand,  and  so  take  it,  in  the  absence  of  noti- 
fication to  the  contrary,  that  this  was  an  assistance  rendered 
in  connection  with  the  purchase,  and  under  the  contract  of 
employment, — and  the  same  may  be  said  with  respect  to  all 
the  services  claimed  as  being  additional  and  extra.  Plaintiffs 
appear  to  have  gone  on  and  voluntarily  performed  all  the 
services,  without  intimation  that  it  was  not  under  the  written 
agreement  for  $3500  compensation.  Defendants  might  very 
well  suppose,  under  the  wording  of  the  agreement,  the  ser- 
vices were  all  being  done  under  that  agreement,  and  that 
$3500  was  all  they  were  to  pay  for  whatever  plaintiffs  did  in 
the  matter.  To  found  a  claim  for  additional  compensation, 
fairness  would  seem  to  have  required  that  defendants  should 
have  been  given  distinctly  to  understand,  before  rendering 
the  services,  that  additional  compensation  would  be  asked 
for  them. 
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Without  special  mention  of  the  other  items,  it  may  be  said 
they  were  more  clearly  services  in  the  effecting  of  the  pur- 
chase than  the  ones  above  named. 

We  can  not  say  there  was  any  error  in  the  circuit  court's 

ruling  on  the  propositions  submitted,  and  the  judgment  of  the 

Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


John  Hudson 

v. 

The  Green  Hill  Seminary  Corporation. 

Filed  at  Ottawa  May  15,  1885. 

1.  Corporation — plea  of  nul  tiel  corporation — evidence  required.    In  a 

suit  by  a  corporation  upon  an  agreement  in  writing  to  pay  it  a  sum  of  money, 
a  plea  of  nul  tiel  corporation  will  not  impose  upon  the  plaintiff  the  burden 
of  proving  that  it  is  in  all  respects  a  perfectly  legal  corporation.  The  plaintiff 
will  be  entitled  to  recover  on  the  issue  presented  by  such  plea,  by  making 
proof  that  it  has  a  de  facto  existence. 

2.  Same — proof  of  de  facto  existence  of  corporation — admissibility  of 
evidence — in  the  case  of  a  foreign  corporation.  In  a  suit  in  this  State  in 
the  name  of  an  alleged  corporation  claimed  to  have  been  organized  under  the 
laws  of  Indiana,  a  special  act  of  the  General  Assembly  of  that  State  purport- 
ing to  legalize  its  incorporation,  even  though  the  act  be  invalid,  as  falling 
under  the  provision  of  the  constitution  of  that  State  prohibiting  the  passage 
of  special  laws,  is  properly  admissible  in  our  courts  as  evidence  of  the  recog- 
nition by  that  State  of  the  fact  that  the  plaintiff  assumes  to  exist  and  act  as  a 
corporation,  and  has  a  de  facto  existence. 

3.  Upon  the  question  of  the  de  facto  corporate  existence  of  a  corporation 
of  the  State  of  Indiana,  in  a  suit  by  it  in  this  State,  in  which  nul  tiel  corpora- 
tion is  pleaded,  a  decision  of  the  Supreme  Court  of  the  State  of  Indiana  not 
pertinent  to  the  issue  being  tried,  is  properly  excluded  as  evidence  to  the  jury. 

4.  Same — what  will  show  the  de  facto  existence  of  a  corporation.  In 
a  suit  by  a  corporation  upon  a  promissory  note  or  written  obligation  made  by 
the  defendant  for  the  payment  of  money,  the  execution  of  such  note  or  obli- 
gation will  afford  sufficient  prima  facie  evidence  of  the  de  facto  corporate 
existence  of  the  plaintiff,  and  no  further  proof  thereof  is  necessary  until  such 
proof  is  rebutted. 


Hudson  v.  Green  Hill  Seminary.  619 

Syllabus. 

5.  An  association  may  be  regarded  as  a  de  facto  corporation  when  there 
is  a  law  authorizing  the  creation  of  a  corporation  of  its  class  and  powers,  and 
when  there  is  an  attempt,  in  good  faith,  to  comply  with  the  law;  and  the  only 
error  is  in  filing  a  certified  copy  of  the  articles  of  association  with  the  proper 
depositary,  instead  of  a  duplicate  of  such  articles,  and  when  there  is  also  an 
exercise  of  corporate  functions  by  the  association. 

6.  Same — corporate  existence — when  strict  proof  required — distinction 
in  the  application  of  the  rule.  Where  a  corporation  brings  suit  to  recover 
for  a  subscription  to  its  capital  stock,  the  existence  of  the  corporation  and 
its  capacity  to  lawfully  issue  stock  are  conditions  precedent  to  its  right  of 
recovery.  If  the  stock  can  not  be  lawfully  issued,  the  subscriber  can  not  get 
what  he  has  contracted  for,  and  there  is  an  entire  failure  of  consideration. 
In  such  a  case  it  is  necessary  to  give  strict  proof  of  incorporation, — in  other 
words,  that  the  plaintiff  is  a  corporation  de  jure. 

7.  But  this  rule  has  no  application  to  the  case  of  a  subscription  to  a  cor- 
poration for  which  the  subscriber  is  to  receive  no  stock  in  consideration  of 
his  undertaking.  The  real  consideration  in  such  case  upon  which  the  plain- 
tiff is  entitled  to  recover,  is  that  it  has  expended  money,  furnished  materials 
or  bestowed  labor  upon  the  faith  of  the  subscription,  and  not  any  special 
benefit  derived,  or  to  be  derived,  by  the  promisor  from  the  corporation. 

8.  Same — who  may  question  validity  of  a  foreign  corporation.  The 
authority  to  inquire  by  quo  warranto  whether  a  corporation  de  facto,  organ- 
ized and  acting  under  the  laws  of  another  State,  is  in  all  respects  a  legal  and 
valid  corporation,  belongs  to  such  State,  and  to  it  alone.  If  such  State  fails 
to  institute  proceedings  to  divest  it  of  its  assumed  franchises,  no  one  else 
can  do  so. 

9.  Foreign  statutes — statutes  of  Indiana — conditions  to  their  taking 
effect— as  to  time,  etc.  The  constitution  of  Indiana  provided  that  no  act 
should  take  effect  until  the  same  was  published,  and  circulated  in  the  several 
counties  by  authority,  except  in  case  of  emergency,  which  should  be  declared 
in  the  preamble  or  body  of  the  act.  In  1855,  an  act  was  passed  which  de- 
clared an  emergency  existed,  and  that  it  should  be  in  force  from  and  after 
its  passage,  and  publication  in  the  "Indiana  State  Sentinel"  and  "Journal:" 
Held,  that  the  publication  in  the  papers  named  was  a  condition,  only,  of  the 
law  taking  effect  before  it  otherwise  would,  and  that  a  failure  to  have  the 
same  so  published  did  not  prevent  its  becoming  a  law  upon  the  publication 
and  distribution  of  the  body  of  the  laws  passed  at  that  session. 

10.  Same — authentication.  An  act  of  the  legislature  of  the  State  of 
Indiana  authenticated  by  the  Secretary  of  State  of  that  State,  by  having  the 
seal  of  State  affixed  thereto,  in  conformity  with  section  905  of  the  United 
States  Kevised  Statutes,  is  a  sufficient  authentication,  without  the  attestation 
of  any  officer  or  any  other  proof;  and  it  is  no  objection  that  it  does  not 
appear  upon  the  face  of  the  act  that  it  was  signed  by  the  Governor. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Iro- 
quois county;  the  Hon.  Franklin  Blades,  Judge,  presiding. 

This  was  an  action  of  assumpsit  upon  an  instrument  of 
which  the  following  is  a  copy : 

"$1000.  Watseka,  III.,  March  2,  1874. 

"On  the  presentation  of  this  note,  with  the  accompanying 
certificate,  signed  by  the  agent  of  the  Green  Hill  Seminary, 
for  value  received,  I  promise  to  pay  to  the  order  of  the  treas- 
urer of  said  seminary  one  thousand  dollars,  with  six  per  cent 
interest  from  date  of  said  certificate  until  paid.  Payable  at 
Watseka,  Illinois,  without  relief  from  valuation  or  appraise- 
ment laws.  j0HN  Hudson.  " 

The  following  certificate  was  attached  in  blank,  but  which, 
on  the  first  of  June,  1874,  was  filled  up  and  dated  as  of 
May  1,  1874,  and  signed: 

"This  is  to  certify  that  there  is  now  raised,  by  note,  sub- 
scription and  otherwise,  the  sum  of  $10,000,  for  the  endow- 
ment of  one  professorship  in  Green  Hill  Seminary,  located  at 
Milford,  Warren  county,  Indiana,  this  1st  day  of  May,  1874. 

J.  Cowgill,  Agent." 

The  defendant  pleaded  as  follows :  First,  nul  tiel  corpo- 
ration; second,  that  the  note  sued  on  was  signed  upon  the 
representations  (which  were  false,)  that  plaintiff  was  a  corpo- 
ration, that  James  Cowgill  was  treasurer,  that  plaintiff  was 
fully  authorized  to  establish  and  run  said  seminary,  and  was 
fully  empowered  to  collect  subscriptions  that  should  be  made ; 
third,  the  same  as  the  second,  with  the  addition  that  none  of 
the  sums  donated  should  become  due  till  $10,000,  that  could 
be  collected,  were  donated ;  and  fourth,  the  same,  with  the 
addition  that  it  was  fully  organized,  and  had  been  for  a  long 
time,  was  fully  empowered  to  appoint  all  kinds  of  agents  of 
said  corporation,  and  that  the  agent  would  sign  the  certificate 
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when  $10;000  was  subscribed  that  it  could  collect.  Plaintiff 
demurred  to  each  of  these  pleas,  but  the  court  overruled  the 
demurrer,  and  plaintiff  thereupon,  under  leave  of  the  court  to. 
reply  double,  filed  a  general  replication  to  each  of  the  pleas, 
and  also  a  special  replication  setting  up  the  statutes  of  In- 
diana of  February  28,  1855,  March  9,  1867,  and  February 
19,  1881;  and  to  these  the  defendant  filed  twelve  rejoinders, 
as  follows,  to-wit : 

First — That  the  act  of  February  28,  1855,  was  never  pub- 
lished in  the  "Indiana  State  Sentinel"  and  "Journal." 

Second— -That  the  act  of  February  19,  1881,  was  uncon- 
stitutional in  this,  that  it  conflicted  with  the  constitution  of 
Indiana,  which  provides  that  "corporations,  other  than  bank- 
ing, shall  not  be  created  by  special  act,  but  may  be  formed 
under  general  laws." 

Third — That  the  act  of  February  19,  1881,  never  became 
a  law,  because  not  signed  by  the  Governor  of  Indiana. 

Fourth — That  the  attempts  at  organization  by  plaintiff, 
under  act  of  February  28,  1855,  were  null  and  void  because 
a  duplicate  certificate  of  organization  was  never  filed  with 
the  Secretary  of  State. 

Fifth — That  the  law  of  February  19, 1881,  in  effect  creates 
plaintiff  a  corporation,  and  is  in  conflict  with  the  constitution 
of  Indiana,  which  provides :  "In  all  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall  be  general,  and  of 
uniform  operation  throughout  the  State." 

Sixth — The  same  as  the  fourth. 

Seventh — That  the  act  of  February  19,  1881,  was  void 
because  it  conflicted  with  the  constitution  of  Indiana,  which 
provided:  "No  act  shall  be  revised  or  amended  by  mere 
reference  to  the  title,  but  the  act  revised  or  section  amended 
shall  be  set  forth  and  published  at  full  length. " 

Eighth — That  the  act  of  February  19, 1881,  embraced  more 
than  one  subject,  and  was  in  conflict  with  the  constitution, 
which  provides :     "Every  act  shall  embrace  but  one  subject 
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and  matter  properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title." 

Ninth — That  the  act  of  February  19,  1881,  is  void  because 
a  majority  of  all  the  members  elected  to  the  House  of  Eep- 
resentatives  did  not  vote  for  said  bill,  as  the  constitution  of 
Indiana  requires. 

Tenth — That  the  same  act  is  void  because  a  majority  of 
the  Senators  did  not  vote  for  it. 

Eleventh — That  the  same  act  is  void  because  the  vote  on 
the  passage  of  the  bill  was  not  taken  by  yeas  and  nays,  as 
the  constitution  of  Indiana  requires. 

Twelfth — That  the  same  act  is  void  because  the  bill  was 
not  read  by  sections  in  the  House  of  Eepresentatives  on  three 
several  days,  as  the  constitution  requires. 

The  circuit  court  sustained  demurrers  to  the  second,  fourth, 
fifth,  sixth,  seventh  and  eighth  of  these  rejoinders,  and  to  the 
other  rejoinders  the  plaintiff  sur-rejoined. 

On  final  trial,  judgment  was  rendered  in  favor  of  the  plain- 
tiff, for  the  sum  of  $1313.30.  On  appeal  to  the  Appellate 
Court  for  the  Second  District  this  judgment  was  affirmed, 
and  this  record  is  brought  here  by  appeal  from  the  last  named 
judgment. 

Other  matters  material  to  an  understanding  of  the  ques- 
tions discussed  appear  in  the  opinion  of  the  court. 

Messrs.  Doyle,  Morris  &  Pierson,  for  the  appellant : 
The  acts  done  under  the  statutes  of  1855  or  1867,  so  far 
as  incorporation  is  concerned,  were  void,  and  no  power  to 
appoint  agents  or  collect  debts,  as  such  corporation,  existed 
thereby. 

The  act  of  1855  being  a  foreign  law,  we  are  bound  by  the 
construction  put  upon  it  by  the  courts  of  that  State.  The 
Supreme  Court  of  Indiana,  under  a  similar  law,  decided,  in 
an  action  by  an  assignee  of  a  purported  corporation  against 
a  subscriber  to  the  capital  stock,  that  it  was  necessary  that 
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the  assignee  should  prove  that  a  duplicate  was  filed  in  the 
office  of  the  Secretary  of  State,  before  it  could  recover  the 
subscription,  and  that  a  copy  did  not  fulfill  the  law.  (Nel- 
son v.  Blakely,  54  Ind.  30.)  The  court  erred  in  refusing  to 
admit  this  decision  in  evidence. 

A  corporation  can  not  be  created  by  agreement  of  parties. 
It  can  only  be  created  by  legislative  act,  and  the  statute  must 
be  complied  with.  If  the  act  requires  a  license,  that  must 
issue  before  it  becomes  a  corporation.  Stone  v.  Flagg,  72  111. 
401 ;  Bigelow  v.  Gregory,  73  id.  197. 

Courts  will  not  take  notice  of  foreign  laws,  but  they  must 
be  proved  as  other  facts.     Hyman  v.  Bayne,  83  111.  265. 

The  act  of  1881  was  unconstitutional,  as  the  effect  of  it  was 
to  create  a  corporation  other  than  banking,  by  a  special  act, 
and  a  general  law  could  have  been  made  applicable.  Kim- 
ball v.  Town  of  Rosendale,  42  Wis.  407 ;  Marshall  v.  Silliman, 
61  111.  218 ;  Concord  v.  Portsmouth  Bank,  92  U.  S.  625 ;  As- 
pinwall  v.  County  of  Davis,  22  How.  376. 

A  curative  act  must  be  confined  to  validating  such  acts  as 
the  legislature  might  previously  have  authorized.  The  legis- 
lature can  not  ratify  what  it  could  not  authorize  at  the  time 
of  the  ratification.  Cooley's  Const.  Lim.  381 ;  Wiester  v. 
Hade,  52  Pa.  474;  Mills  v.  Charlton,  29  Wis.  400;  Cass  v. 
Dillon,  2  Ohio,  607 ;  State  v.  Trustees,  8  id.  394. 

Section  23,  article  11,  of  the  Indiana  constitution,  reads: 
Corporations  other  than  banking  shall  not  be  created  by 
special  act,  but  may  be  formed  under  general  laws."  If  the 
legislature  could  not  have  created  this  corporation  by  special 
act,  it  can  not  bring  it  into  existence  by  a  special  curative 
act.  Cooley  on  Taxation,  227 ;  Wilson  v.  McKinney,  52  111. 
44;   12  Pet.  731. 

The  law  of  1855  should  not  have  been  read  without  proof 
that  it  had  been  published  in  the  two  papers  named.  The 
legislature  declared,  by  section  9,  that  the  act  should  be  in 
force  after  its  publication  in  these  journals,  and  it  could  no 
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more  take  effect  until  this  was  done  than  if  it  was  never 
passed.     State  v.  Donelly,  8  Clark,  396. 

It  follows,  from  the  very  principles  upon  which  the  proof 
of  foreign  laws  is  required,  that  such  proof  should  be  ad- 
dressed to  the  jury,  and  not  to  the  court.  Charlotte  v.  Cho- 
teau,  33  Mo.  194;  State  v.  Twitty,  2  Hawks,  441;  De  Sobry 
v.  De  Laistre,  2  Har.  &  J.  191. 

Messrs.  Kay  &  Euans,  and  Mr.  Charles  H.  Wood,  for  the 
appellee : 

It  is  enough,  in  ordinary  actions  by  a  corporation  under 
the  plea  of  nul  tiel  corporation,  to  prove  the  existence  of  the 
corporation  de  facto.  It  is  enough  to  prove  existence  under 
color  of  law,  without  proving  a  regular  origin  of  existence  in 
conformity  to  law.  Abbott's  Trial  Evidence,  18 ;  Baker  v. 
Backus,  32  111.  81 ;  Chiniquy  v.  Catholic  Bishop  of  Chicago, 
41  id.  149;  Mitchell  v.  Deeds,  49  id.  417;  Railroad  Co.  v. 
Railway  Co.  75  id.  113;  Jones  v.  Dana,  24  Barb.  398. 

By  executing  a  deed  to  a  corporation  the  grantor  recognizes 
its  existence,  and  that  is  sufficient  to  overcome  his  plea  of 
nul  tiel  corporation.      Wood  v.  Kingston  Coal  Co.  48  111.  356. 

The  second  rejoinder  was  bad,  as  attempting  to  tender  an 
issue  for  a  jury  as  to  the  constitutionality  of  the  statute  of 
1881.  Such  a  matter  could  only  be  for  the  court.  Hall  v. 
Costello,  48  N.  H.  179;  Ely  v.  James,  123  Mass.  37;  Klinf 
v.  Baker,  99  id.  255. 

The  constitutional  power  of  the  legislature  to  pass  such  an 
act  can  not  be  questioned.  Schofield  v.  Watkins,  22  111.  66 ; 
Mitchell  v.  Deeds,  49  id.  416. 

In  the  following  cases  the  Supreme  Court  of  Indiana  has 
held  it  was  competent,  by  a  curative  statute,  to  make  a  void 
thing  valid :  Maxey  v.  Wise,  25  Ind.  1 ;  Walpole  v.  Elliott, 
18  id.  258;  Board  of  Comrs.  v.  Bright,  id.  93;  Andrews  v. 
Russell,  7  Blackf.  474;   Grimes  v.  Doe,  8  id.  381. 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

First — The  plea  of  nul  tiel  corporation  did  not  impose  the 
burden  upon  appellee  of  proving  that  it  was,  in  all  respects, 
a  perfectly  legal  corporation.  It  was  entitled  to  recover  on 
the  issue  presented  by  that  plea,  on  making  proof  that  it  had 
a  de  facto  existence,  and  the  execution  of  the  instrument  upon 
which  the  suit  is  brought  was  sufficient  prima  facie  evidence 
of  the  existence  of  appellee  as  a  corporation,  and  no  further 
proof  thereof  was  necessary  until  such  proof  was  rebutted  by 
•appellant.  Brown  et  al.  v.  Scottish-American  Mortgage  Co. 
110  111.  235 ;  Wood  v.  Kingston  Coal  Co.  48  id.  356 ;  Mitchell 
et  al.  v.  Deeds,  49  id.  417.  See,  also,  Cincinnati,  Lafayette 
and  Chicago  Railroad  Co.  v.  Danville  and  Vincennes  Railroad 
Co.  75  111.  113;  Illinois  Grand  Trunk  Railroad  Co.  v.  Cook, 
Admr.  29  id.  237 ;  Tarbell  v.  Page  et  al.  24  id.  46 ;  Louisville, 
New  Albany  and  Chicago  Ry.  Co.  v.  Shires,  108  id.  617 ;  Osborn 
v.  The  People  ex  rel.  103  id.  224. 

In  Baker  et  al.  v.  Neff,  73  Ind.  68,  objection  was  urged 
that  a  corporation  could  not  exist,  under  the  general  law  of 
that  State,  until  a  duplicate  of  the  articles  of  incorporation 
was  filed  in  the  office  of  the  Secretary  of  State;  but  the 
objection  was  overruled,  the  court,  among  other  things,  ob- 
serving: "If  appellants  were  correct  in  their  theory  that 
there  was  no  corporation  until  the  duplicate  of  the  articles  of 
association  was  filed  in  the  office  of  the  Secretary  of  State, — 
a  point  we  need  not,  and  do  not,  decide, — they  are  not  in  a 
situation  to  successfully  urge  it,  because  they  are  conclusively 
estopped  by  the  deed  made  to  the  association,  wherein  it 
is  recognized  and  acknowledged  to  be  a  corporation."  And 
there  was  like  ruling,  by  the  same  court,  in  Williamson  v. 
Kokomo  Building  and  Loan  Association,  89  Ind.  389.  In  that 
case,  as  here,  a  copy,  instead  of  a  duplicate,  was  filed  with 
the  Secretary  of  State,  and  the  court  said :     "Where  persons 

40—113  III. 
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assume  to  incorporate  under  the  laws  of  the  State,  and  in 
part  comply  with  their  requirements,  assume  corporate  func- 
tions and  transact  business  as  a  corporation,  private  persons 
can  not  collaterally  question  the  right  of  such  an  association 
to  a  corporate  existence,  although  there  has  not  been  a  full 
compliance  with  the  provisions  of  the  statute.  {Baker  et  al. 
v.  Neff,  73  Ind.  68.)  This  rule  is  not  limited  to  cases  where 
one,  by  contract,  admits  corporate  existence,  but  is  a  rule  of 
general  application. "  And,  after  some  further  discussion,  the 
court  proceeds:  "The  rule  stated  by  us  does  not  go  to  the 
extent  of  precluding  strangers  from  showing  that  there  was 
no  law  authorizing  a  corporation,  nor  from  showing  that  there 
was  no  attempt  at  corporate  organization,  nor  any  assump- 
tion of  corporate  powers.  (Oroville  Railroad  Co.  v.  Plumas 
Co.  37  Cal.  354.)  Where,  however,  the  acts  done  by  persons 
assuming  to  act  as  a  corporation  are  such  as  to  constitute 
them  a  de  facto  corporation,  a  collateral  attack  by  a  private 
person  will,  as  a  general  rule,  be  unavailing.  Without  at- 
tempting to  define  what  a  de  facto  corporation  is,  we  adjudge 
that  an  association  may  be  regarded  as  a  de  facto  corporation 
where  there  is  a  law  authorizing  the  creation  of  a  corpora- 
tion of  its  class  and  powers,  and  where  there  is  an  attempt, 
in  good  faith,  to  comply  with  the  law,  and  the  only  error  is 
in  filing  a  certified  copy  of  the  articles  of  association,  instead 
of  a  duplicate,  with  one  of  two  designated  depositaries,  and 
where  there  is  also  an  exercise  of  corporate  functions."  And 
so  it  follows  this  was  a  good  de  facto  corporation  in  the  State 
of  Indiana,  where  it  had  its' origin,  notwithstanding  the  objec- 
tion of  appellant  in  regard  to  the  non-filing  of  the  duplicate 
articles  of  association. 

Abbott,  in  his  work  on  Trial  Evidence,  page  19,  sec.  3, 
says  :  "The  cases  in  which  it  is  necessary  to  give  strict  proof 
of  incorporation, — that  is,  to  prove  not  only  the  being,  but 
the  right  to  be, — are  :  First,  actions  by  the  State  to  ascertain 
or  to  put  an  end  to  corporate  existence ;  second,  proceedings 
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by  a  private  corporation  in  the  exercise  of  a  franchise  in  de- 
rogation of  common  right, — for  instance,  to  divest  title  to 
private  property ;  third,  proceedings  of  a  penal  character  by 
a  private  corporation ;  fourth,  actions  on  contracts,  like  sub- 
scriptions for  stock,  if  the  very  consideration  is  the  organiza- 
tion of  a  corporation  having  a  right  to  existence, — in  such 
cases  the  inquiry  may  extend  to  the  due  compliance  with  all 
the  requirements  of  the  law,  but  often,  in  these  cases,  it  is 
narrowed  or  precluded  by  estoppel  or  admission ;  fifth,  where 
the  question  is  whether  there  is  corporate  power  to  take  by 
will,  sufficient  regularity  of  origin  to  show  an  attempt  in  good 
faith  to  comply  with  the  law  may  be  required. " 

There  can  be  no  reasonable  pretence  that  the  present  case 
falls  within  either  of  these  exceptions  ;  but  Nelson  v.  Blakely, 
54  Ind.  30,  Stowe  v.  Flagg  et  al.  72  111.  401,  and  Bigelow  v. 
Gregory,  73  id.  197,  cited  by  counsel  for  appellant,  and  Gent 
v.  Manufacturers  and  Merchants'  Ins.  Co.  107  111.  652,  and 
Allman  v.  Havana,  Rantoul  and  Eastern  Railroad  Co.  88  id. 
521,  fall  within  the  principle  of  the  fourth  exception.  Nelson 
v.  Blakely,  and  Allman  v.  Havana,  Rantoul  and  Eastern  Rail- 
road Co.,  were  suits  to  recover  for  subscriptions  to  the  capital 
stock  of  corporations.  The  contract  in  such  cases  is  to  pay 
for  stock  of  a  corporation,  and  the  existence  of  the  corpora- 
tion, and  its  capacity  to  lawfully  issue  stock,  are  therefore 
necessarily  conditions  precedent  to  the  right  to  sue  upon  the 
subscription.  If  stock  can  not  lawfully  be  issued,  the  sub- 
scriber can  not  get  what  he  contracted  for.  There  is  an  entire 
failure  of  consideration, — as  much  so  as  where  one  contracts 
to  buy  a  thing  which  the  seller  is  afterwards  unable  to  de- 
liver because  it  has  no  existence.  But  appellant  made  no 
contract  of  subscription  for  stock,  here.  He  is  entitled  to 
no  stock.  His  promise  to  pay  was  a  mere  offer  until  acted 
upon ;  but  when  money  was  expended  or  materials  furnished, 
or  labor  bestowed,  upon  the  faith  of  it,  it  became  irrevocable, 
and  binding  as  a  promise  to  pay,  (Pratt,  Admx.  v.  Trustees, 
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93  111.  475,)  and  this,  although  at  the  time  the  writing  was 
executed  the  corporation  was  only  in  contemplation.  {John- 
ston v.  Ewing  Female  University,  35  111.  518  ;  Snell  v.  Trustees 
M.  E.  Church  of  Clinton,  58  id.  290.)  The  real  consideration 
upon  which  the  plaintiff  is  entitled  to  recover,  in  such  cases, 
is,  that  it  has  expended  money,  furnished  materials,  or  be- 
stowed labor,  upon  the  faith  of  the  promise  in  writing,  and 
not  any  special  benefit  derived  or  expected  to  be  derived  by 
the  promisor  from  the  corporation.  (McClure  v.  Wilson,  43 
111.  356,  and  cases  there  cited.)  In  Stowe  v.  Flagg,  the  ques- 
tion was  whether,  in  a  contest  between  parties  who  had  taken 
some,  but  insufficient,  steps  to  organize  a  corporation,  certain 
property  belonged  to  these  parties  as  individuals,  or  to  the 
corporation  they  had  ineffectually  attempted  to  organize ;  and 
in  Bigelow  v.  Gregory,  the  defendants,  who  were  sought  to  be 
made  liable  as  individuals,  interposed  the  defence  that  the 
liability  was  corporate, — and  in  that  case  it  was  said :  "And 
there  would  seem  to  be  a  distinction  between  the  case  where, 
in  a  suit  between  a  corporation  and  a  stockholder  or  other 
individual,  the  plea  of  nul  tiel  corporation  is  set  up  to  defeat 
a  liability  which  the  one  may  have  contracted  with  the  other, 
and  the  case  of  a  suit  against  individuals  who  claim  exemp- 
tion from  individual  liability  on  the  ground  of  their  having 
become  a  corporation  formed  under  the  provisions  of  a  general 
statute.  In  the  latter  case  a  stricter  measure  of  statutory 
requirements  will  be  required  than  in  the  former." 

Second — Appellee  was  organized,  or  attempted  to  be  organ- 
ized, under  an  act  of  the  legislature  of  the  State  of  Indiana, 
entitled  "An  act  for  the  incorporation  of  high  schools,  acade- 
mies, colleges,  universities,  theological  institutions  and  mis- 
sionary boards,"  approved  February  28,  1855.  The  ninth 
section  reads  as  follows  :  "As  an  informality  exists  in  regard 
to  the  amendment  to  the  high  school  law  passed  in  1853, 
rendering  corporations  formed  under  it  of  doubtful  legality, 
it  is  therefore  deemed  that  an  emergency  exists,  and  therefore 
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this  law  shall  be  in  force  from  and  after  its  passage,  and 
publication  in  the  'Indiana  State  Sentinel,'  and  'Journal.' " 
On  the  trial,  the  act  was  read  from  a  book  purporting  to  be 
printed  under  the  authority  of  the  State  of  Indiana,  entitled 
as  follows :  "Laws  of  the  State  of  Indiana,  passed  at  the 
thirty-eighth  session  of  the  General  Assembly,  begun  on  the 
fourth  day  of  January,  A.  D.  1855 — By  authority — Indian- 
apolis— Austin  H.  Brown,  State  printer."  But  appellant 
objected  to  the  reading  of  the  same  because  it  had  not  been 
previously  proved  that  the  act  had  been  published  in  the 
Indianapolis  "Sentinel"  and  "Journal,"  as  provided  in  the 
ninth  section. 

By  article  4,  section  28,  of  the  constitution  of  the  State  of 
Indiana,  it  is  provided  that  "no  act  shall  take  effect  until  the 
same  shall  have  been  published,  and  circulated  in  the  several 
counties  of  this  State,  by  authority,  except  in  case  of  emer- 
gency,— which  emergency  shall  be  declared  in  the  preamble, 
or  in  the  body  of  the  law. "  The  publication  required  by  the 
ninth  section  was  only  for  the  purpose  of  giving  effect  to  the 
statute,  as  an  emergent  one,  before  the  publication  and  cir- 
culation of  the  laws  of  that  session  as  a  body ;  and  whether 
it  was  thus  published  or  not,  manifestly  could  not  prevent  its 
taking  effect  upon  the  publication  and  circulation  of  the  body 
of  laws  passed  at  that  session.  (Mark  v.  State,  15  Ind.  98.) 
Inasmuch,  therefore,  as  this  corporation  was  not  attempted 
to  be  organized  until  July  23,  1868, — more  than  fifteen  years 
after  the  enactment  of  the  statute, — the  question  whether  it 
took  effect  immediately,  on  account  of  publication  in  those 
journals,  or  only  after  the  publication  and  circulation  of  the 
body  of  laws  passed  at  that  session,  does  not,  in  the  remotest 
degree,  affect  the  parties  to  this  suit.  Section  10,  chapter  51, 
of  the  Bevised  Statutes  of  1874,  entitled  "Evidence  and  De- 
positions, "  expressly  provides  that  "the  printed  statute  books 
of  the  United  States,  and  of  this  State,  and  of  the  several 
States,    *    *    *    purporting  to  be  printed  under  the  author- 
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ity  of  said  United  States,  any  State  or  territory,  shall  be  evi- 
dence in  all  courts  and  places  in  this  State,  of  the  acts  therein 
contained."     The  objection  is  utterly  destitute  of  merit. 

Third — Objection  is  urged  that  the  court  erred  in  admit- 
ting in  evidence  an  act  of  the  Indiana  legislature  assuming 
to  validate  and  legalize  the  appellee  as  a  corporation,  ap- 
proved February  19,  1881.  We  deem  this  question  immate- 
rial. The  evidence  was  sufficient  of  the  organization  of  at  least 
a  de  facto  corporation,  under  the  act  of  1855.  The  question 
whether  it  was  also  one  de  jure,  we  have  shown,  under  point 
first,  is  immaterial.  But  we  are  also  of  opinion  that  the 
objections  urged  against  the  admission  of  the  act  in  evi- 
dence are,  in  any  view,  not  well  taken.  Those  objections  are, 
first,  that  it  does  not  appear  upon  the  face  of  the  act  that 
it  was  signed  by  the  Governor ;  and  second,  that  inasmuch 
as  the  act  is  special,  it  is  in  contravention  of  a  provision  of 
the  constitution  of  the  State  of  Indiana,  which  provides  that 
"corporations,  other  than  banking,  shall  not  be  created  by 
special  act,  but  may  be  formed  under  general  laws."  The 
act  is  authenticated  by  the  Secretary  of  State  of  the  State 
of  Indiana,  by  having  the  seal  of  State  affixed  thereto,  in 
conformity  with  section  905  of  the  United  States  Eevised 
Statutes,  (2d  ed.)  1878,  title  13,  chapter  17,  and  this  is  held 
to  be  a  sufficient  authentication,  without  the  attestation  of 
any  officer,  or  any  other  proof.  1  Greenleaf  on  Evidence, 
sec.  489 ;  United  States  v.  Amedy,  11  Wheat.  392 ;  Henthom 
v.  Doe  ex  dem.  1  Blackf.  157;  United  States  v.  Johns,  4  Dall. 
412. 

Conceding  that,  under  the  constitutional  provision  referred 
to,  it  is  incompetent  for  the  legislature  to  render  the  corpora- 
tion absolutely  legal  and  valid  in  all  respects,  about  which 
we  express  no  opinion,  still  the  authority  to  inquire,  by  quo 
warranto,  whether,  there  being  a  corporation  de  facto,  it  is, 
in  all  respects,  a  legal  and  valid  corporation,  belongs  to  the 
State  of  Indiana  alone.     If  that  State  does  not  choose  to 
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institute  such  a  proceeding,  and  oust  it  of  its  assumed  fran- 
chise, no  one  else  can  do  so.  This  act  may  be  regarded, 
therefore,  as  evidence  that  that  State  has  treated  the  appel- 
lee as  a  corporation  de  facto,  for  that  much  is  recited  in  the 
preamble  to  the  act,  and  that  it  has  acquiesced  in  its  acting 
as  such.  Although,  in  other  words,  this  act  might  be  no  de- 
fence to  a  proceeding  by  the  State  of  Indiana  by  quo  warranto, 
or  in  that  nature,  against  appellee,  it  is  evidence  of  the  recog- 
nition by  that  State  that  appellee  assumes  to  exist  and  act  as 
a  corporation  within  that  State,  and  so  is  competent  evidence 
under  the  issue.  Central  Agricultural  Association  v.  Alabama 
Company,  70  Ala.  120. 

Fourth — There  was  evidence  tending  to  prove,  even  apart 
from  this  legislative  recognition  and  the  signature  to  the 
contract,  that  appellee,  in  good  faith,  attempted  to  organize 
under  the  general  law  of  1855,  and  afterwards  proceeded  to 
act  as  a  corporation.  The  weight  and  effect  of  this  evidence 
are  not  within  our  province  to  discuss. 

Fifth — It  is  very  earnestly  contended  by  counsel  for  ap- 
pellant that  the  court  erred  in  refusing  to  allow  the  decision 
of  the  Supreme  Court  of  Indiana,  in  Nelson  v.  Blakely,  54 
Ind.  30,  to  be  read  in  evidence  to  the  jury.  But  it  has  been 
seen,  under  point  first,  that  the  decision  in  that  case  is  not 
pertinent  to  any  question  in  this  case.  It  could  have  only 
tended  to  confuse  the  minds  of  the  jury,  and  lead  them  from 
the  real  questions  to  be  decided.  It  was  very  properly  ex- 
cluded. 

Sixth — The  court  below,  in  giving  and  refusing  instructions, 
conformed  substantially  to  the  views  we  have  here  expressed, 
and  triere  was  no  error  in  that  regard.  There  was  no  evi- 
dence tending  to  prove  fraudulent  misrepresentations  on  the 
part  of  appellee's  agent,  or  a  failure  of  consideration  in  any 
other  way,  and  we  have  been  unable  to  discover  any  error  in 
excluding  or  admitting  evidence  in  any  respect. 
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All  the  questions  discussed  upon  this  record  have  now  been 
twice  carefully  considered  by  the  court,  and  we  remain  of  the 
opinion,  heretofore  expressed,  that  there  is  no  error  in  the 
record  for  which  the  judgment  below  should  be  reversed. 
The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Joseph  Spear 

v. 

The  Drainage  Commissioners, 

Filed  at  Ottawa  May  15, 1885. 

1.  Costs — apportionment,  on  appeal.     On  the  trial  of  an  appeal  in  the 

county  court  from  a  special  assessment  under  the  Drainage  act,  the  assess- 
ment on  appellant's  land  was  reduced  from  $302.50  to  $250.  On  appellant's 
motion  to  apportion  the  costs,  the  court  ordered  and  adjudged  that  he  pay 
two-thirds  of  the  costs:  Held,  that  this  was  not  such  an  abuse  of  the  discre- 
tion of  the  court  as  to  justify  a  reversal. 

2.  Evidence — opinions  of  witnesses  as  to  benefits  from  drainage.  Per- 
sons residing  in  the  neighborhood  of  lands  proposed  to  be  improved  by  drain- 
age, are  competent  witnesses  to  give  their  opinions  as  to  how  much  such  land 
will  be  benefited  by  the  proposed  drainage,  on  the  trial  of  an  appeal  from  a. 
special  assessment,  without  its  being  first  shown  that  they  have  some  special 
knowledge  or  training  on  the  subject. 

3.  Same — opinions  of  non-expert  witnesses,  generally.  The  opinions 
of  non-professional  witnesses  about  the  ordinary  affairs  of  life  are  admissible 
in  evidence  in  all  cases  where,  from  the  nature  of  the  question  involved,  its 
answer  necessarily  depends  upon  mere  opinion.  This  is  peculiarly  so  in 
respect  to  questions  of  value,  time,  distance,  weight,  etc. 

4.  Drainage — elements  of  benefits  to  land.  On  the  trial  of  an  appeal 
from  the  assessment  of  benefits  to  a  party's  land  by  a  proposed  drainage,  the 
jury  may  take  into  consideration  not  only  the  benefit  to  the  party's  land 
assessed,  by  the  drainage  of  the  same,  but  also  the  benefit  he  may  derive  by 
the  drainage  of  a  slough  which  separates  him  from  his  other  land,  and  thereby 
obviates  the  necessity  of  his  bridging  the  slough  to  reach  such  other  land; 
and  there  is  no  error  in  the  admission  of  evidence  showing  such  additional 
benefit. 
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Writ  of  Error  to  the  County  Court  of  Whiteside  county ; 
the  Hon.  William  J.  McCoy,  Judge,  presiding. 

Mr.  C  L.  Sheldon,  for  the  plaintiff  in  error: 
Opinions  of  witnesses  as  to  amount  of  benefits  or  damages 
sustained  by  a  party,  are  not  competent.     Yost  v.  Convoy,  92 
Ind.  464;  Railroad  Co.  v.  Fitzpatrick,  10  id.  120. 

Messrs.  Bennett  &  Green,  for  the  defendants  in  error : 
The  opinions  of  witnesses,  based  upon  a  thorough  acquaint- 
ance with  the  land,  and  in  most  instances  upon  considerable 
experience  in  drainage,  were  certainly  competent.  Green  v. 
City  of  Chicago,  97  111.  370 ;  Railroad  Co.  v.  Henry,  79  id. 
290 ;  Hayes  v.  Railroad  Co.  34  id.  373 ;  Railroad  Co.  v.  Has- 
lam,  73  id.  495. 

Mr.  Justice  Mulket  delivered  the  opinion  of  the  Court : 

In  a  proceeding  under  the  Drainage  act,  commenced  by 
the  commissioners  of  Union  district  No.  5,  in  Montmorency 
and  Caloma  townships,  Whiteside  county,  this  State,  for  the 
purpose  of  constructing  certain  ditches  for  drainage  purposes, 
and  assessing  the  cost  thereof  upon  such  of  the  lands  lying 
within  the  district  as  would  be  specially  benefited  thereby, 
they  assessed  a  certain  tract  of  land  lying  therein,  and  belong- 
ing to  Joseph  Spear,  the  plaintiff  in  error,  at  $302.50.  This 
assessment,  on  appeal  by  Spear,  was  reviewed  and  confirmed 
by  three  supervisors.  From  the  order  of  confirmation  Spear 
then  appealed  to  the  county  court  of  Whiteside  county,  where 
the  cause  was  tried  de  novo,  before  the  court  and  a  jury,  re- 
sulting in  a  reduction  of  the  assessment  to  $250,  for  which 
latter  sum  final  judgment  was  entered. 

Upon  a  motion  by  plaintiff  in  error  to  apportion  the  costs, 
on  the  ground  the  amount  of  the  assessment  had  been  mate- 
rially reduced,  the  court  adjudged  and  directed  that  plaintiff 
in  error  pay  two-thirds  of  the  costs, — and  the  ruling  of  the 
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court  in  this  respect  is  assigned  for  error.  We  do  not  think 
there  was  such  an  abuse  of  the  discretion  of  the  court  in 
thus  apportioning  the  costs,  as  to  warrant  a  reversal  for  that 
reason. 

We  also  regard  as  equally  untenable  the  claim  of  plaintiff 
in  error  that  the  evidence  is  so  manifestly  insufficient  to  sus- 
tain the  verdict  of  the  jury  as  to  require  a  reversal  of  the 
judgment.  Assuming  the  witnesses  on  behalf  of  defendants 
in  error  are  trustworthy,  of  which  it  was  the  special  province 
of  the  jury  to  determine,  we  think  the  evidence  is  quite  suffi- 
cient to  sustain  the  finding. 

It  is  also  objected  that  the  court  erred  in  permitting  wit- 
nesses to  give  their  opinions  as  to  how  much  the  land  of 
plaintiff  in  error  would  be  benefited  by  the  proposed  drainage, 
without  its  being  first  shown  they  had  some  special  knowledge 
or  training  on  that  subject,  and  the  cases  of  Evansville  Rail- 
road Co.  v.  Fitzpatrick,  10  Ind.  120,  and  Yost  v.  Convoy,  92 
id.  464,  cited  by  plaintiff  in  error,  seem  to  support  the  posi- 
tion. The  reasoning  of  the  court  in  those  cases  seems  to  be, 
that  to  admit  such  testimony  "would  put  the  witnesses  in 
the  places  of  the  jurors,  and  commit  them  to  the  amount  of 
recovery."  If  this  reasoning  is  to  be  extended,  it  would  cer- 
tainly lead  to  the  exclusion  of  this  kind  of  testimony  in  many 
cases  where  the  right  to  introduce  it  has  never  been  ques- 
tioned. It  is  a  matter  of  every  day  experience  to  introduce 
testimony  of  this  kind  in  condemnation  cases,  and  other  cases 
where  the  question  is  how  much  an  adjacent  piece  of  land 
has  been  injured  by  some  improvement,  such  as  the  excava- 
tion of  a  ditch,  the  throwing  up  of  an  embankment,  and  the 
like ;  and  the  right  to  do  so  is  fully  recognized  by  this  court. 
(Green  v.  City  of  Chicago,  97  111.  370.)  Indeed,  the  right  to 
introduce  in  evidence  the  opinions  of  non-professional  wit- 
nesses about  the  ordinary  affairs  of  life,  is  admissible  in  all 
cases  where,  from  the  nature  of  the  question  involved,  its 
answer  necessarily  depends  upon  mere  opinion  or  judgment. 
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This  is  particularly  so  in  respect  to  questions  of  value.  It  is 
only  in  cases  where  "a  previous  habit  or  study"  is  essential 
to  the  formation  of  the  opinion  sought  to  be  put  in  evidence, 
that  all  but  experts  are  excluded.  It  is  the  constant  practice 
to  permit  non-professional  witnesses  to  give  their  opinions 
upon  matters  relating  to  time,  distance,  weight,  values,  etc. 
So,  also,  in  respect  to  the  appearance  of  persons  or  things, 
when  such  an  inquiry  becomes  important  in  a  judicial  pro- 
ceeding. Thus,  a  non-professional  witness  may  state  whether 
a  given  individual,  at  a  particular  time,  appeared  to  be  sad 
or  cheerful,  angry  or  pleased,  thoughtful  or  frivolous,  drunk 
or  sober,  and  the  like.  So  we  have  no  doubt  that  it  is  com- 
petent for  farmers  living  in  the  immediate  neighborhood  of 
low  lands  which  it  is  proposed  to  drain,  to  give  their  opinions 
as  to  what  extent,  if  any,  it  would  increase  their  value, — and 
that  is  substantially  what  was  done  in  this  case.  It  may  be 
conceded  if  the  question  had  simply  been  whether  the  system 
of  drainage  indicated  by  the  plan  and  specifications  of  the 
work  would  be  successful  or  not,  the  opinions  of  these  wit- 
nesses would  not  have  been  competent ;  but  that  was  not  the 
question  upon  which  their  opinions  were  received  in  evidence. 
It  is  also  objected  that  the  court  erred  in  admitting  evi- 
dence tending  to  show  that  the  value  of  the  land  of  plaintiff 
in  error  would  be  thereby  materially  enhanced  in  excess  of 
such  increased  value  as  would  result  from  the  mere  drainage 
of  the  land,  and  that  the  court  also  erred,  in  this  connection, 
in  giving  to  the  jury  the  following  instruction : 

"The  court  further  instructs  the  jury,  that  in  determining 
the  question  of  benefits  to  be  conferred,  if  any,  upon  the  lands 
in  question  by  the  proposed  ditches,  they  are  at  liberty  to 
take  into  account  not  only  any  increase  in  the  value,  for  agri- 
cultural purposes,  of  those  portions  of  such  tracts  from  which 
water  will  be  drained  by  said  ditches,  if  any  such  has  been 
shown  by  the  evidence,  but  also  any  increase  in  value  of  tracts 
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assessed,  if  any,  so  far  as  shown  by  the  evidence,  resulting 
from  such  drainage  of  the  wet  portions  of  such  tracts,  making 
the  dry  portions  of  the  same  tract  more  accessible  and  avail- 
able for  farming  purposes." 

Defendants  in  error  had  been  permitted  to  show,  against 
the  objections  of  plaintiff  in  error,  that  the  latter  was  the 
owner  of  a  piece  of  land  lying  on  the  south  side  of  a  certain 
slough  running  through  the  lands  proposed  to  be  drained, 
which  he  cultivated  by  a  tenant  of  his  living  on  the  north 
side,  and  that  at  certain  times  the  tenant,  in  going  to  and 
from  his  work,  had  to  seek  a  crossing  over  the  land  of  an 
adjoining  owner,  by  means  of  a  bridge  which  the  latter  had 
constructed  for  his  own  convenience.  Upon  the  hypothesis 
the  proposed  drainage  would  give  the  plaintiff  at  all  times  a 
direct  crossing  to  his  lands  on  the  south  side  of  the  slough 
without  the  construction  of  such  a  bridge,  the  defendants  in 
error  were  permitted  to  further  show  what  it  would  cost  to 
construct  a  bridge  over  the  slough,  so  as  to  give  plaintiff  and 
his  tenants  a  direct  crossing.  It  is  to  this  evidence  the  above 
instruction  specially  relates.  Other  evidence  of  a  similar 
character  was  admitted,  and  instructions  given  recognizing 
the  same  view  of  the  law,  against  the  objections  of  plaintiff 
in  error.  A  majority  of  the  court  are  of  opinion  there  was 
no  error  in  the  admission  of  the  evidence  or  in  the  giving  of 
the  instruction  in  question, — a  view  in  which  the  writer  of 
this  opinion  does  not  concur.  Upon  a  careful  consideration 
of  the  various  provisions  of  the  statute,  he  is  of  opinion  there 
is  no  authority  for  assessing  or  estimating  any  benefits  except 
such  as  directly  result  from  the  drainage  of  the  land ;  but  a 
majority  of  the  court  being  of  a  different  opinion,  it  follows 
there  was  no  error  in  the  respect  stated. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Alfred  L.  Fussey 

v. 

Hugh  A.  White  et  al. 

Filed  at  Ottawa  May  15,  1885. 

1.  WiLii — a  devise  construed  as  giving  only  a  life  interest,  and  that 
confined  to  the  income  of  the  estate.  A  testator  directed,  by  his  will,  first, 
that  all  his  debts  be  paid,  and  then  devised  all  the  residue  of  his  property  to 
his  executors,  to  be  held  by  them  for  the  following  uses,  to-wit:  to  pay  out 
of  the  income,  $250  per  annum  to  his  sister  during  her  life,  and  $500  to  the 
Methodist  Episcopal  Church  of  Evanston;  third,  that  his  executors  should 
hold  and  use  the  residue  of  the  estate,  improve  the  same,  and  produce  an 
income,  and  that  his  widow  should  have  as  much  of  the  income  as  she  might 
desire  for  her  use  and  support,  and  the  balance  thereof  be  divided,  as  equally 
as  possible,  between  his  two  children,  with  the  exception  of  the  homestead 
of  his  daughter,  which  his  executors  were  to  complete  paying  for,  and  then 
convey  the  same  to  her;  and  fourthly,  upon  the  decease  of  the  widow  said 
property  was  to  be  held  for  the  use  and  benefit  of  his  two  children,  or  their 
heirs,  share  and  share  alike,  and  stating  that  it  was  his  desire  that  each  one 
of  his  two  children  should  have  one-half  of  the  income  therefrom,  and  that 
upon  their  decease,  their  children  to  have  and  receive  one-half  part  thereof, 
etc. :  Held,  that  his  two  children,  after  the  death  of  the  sister  and  his  widow, 
and  the  payment  of  the  bequest  to  the  church,  took  but  a  life  interest  as 
tenants  in  common,  and  that  their  interest  was  in  the  income  only. 

2.  Same — devise  construed  as  to  the  character  of  estate  which  should 
go  to  the  ultimate  takers — and  as  to  the  time  of  distribution.  The  same 
will  further  provided:  "That  upon  the  decease  of  my  wife,  said  property  be 
held  for  the  use  and  benefit  of  my  said  children  (being  a  son  and  a  daughter,) 
or  their  heirs,  share  and  share  alike,  it  being  my  desire  that  each  one  of  them, 
or  their  heirs,  shall  have  and  receive  one-half  of  the  income  therefrom,  and 
that  upon  their  decease  their  children  to  have  and  receive  one-half  part  or 
portion  thereof,  or  in  case  they,  or  either  of  them,  leave  no  children,  or 
descendants  of  a  deceased  child  or  children,  then  that  the  whole  go  to  the 
children  or  descendants  of  a  deceased  child  or  children  of  my  other  child:" 
Held,  that  the  word  "thereof,"  in  the  clause,  "upon  their  decease  their  chil- 
dren to  have  and  receive  one-half  part  or  portion  thereof,"  referred  to  the 
property,  and  not  to  the  income,  and  that  upon  the  decease  of  either  one  of 
his  children,  his  or  her  children  should  take  one-half  of  the  property  imme- 
diately, without  waiting  for  the  death  of  the  testator's  other  son  or  daughter. 

3.  A  devise  or  gift  to  A  and  B,  as  tenants  in  common,  for  their  lives,  and 
then  at  their  death,  or  at  their  deaths,  or  at  the  death  of  A  and  B,  to  their 
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children,  goes,  upon  the  death  of  each  tenant  for  life,  to  his  children.  In 
such  case  the  court  will  not  construe  the  will  as  postponing  the  distribution 
of  every  part  until  the  death  of  the  surviving  tenant  for  life,  unless  an  inten- 
tion to  do  so  is  clearly  indicated. 

4.  Same — rule  of  construction,  so  as  to  give  effect  to  a  will.  Such  a 
construction  of  a  will  should  be  adopted,  if  it  consistently  may  be,  as  will 
uphold  it,  and  not  cause  it  to  be  rendered  of  no  effect.  A  devise  will  not  be 
construed  as  attempting  to  create  a  perpetual  trust,  and  thus  render  it  inoper- 
ative, if  the  words  used  may  be  reasonably  construed  otherwise. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  W.  W.  Farwell,  Judge,  presiding. 

Mr.  William  A.  Montgomery,  for  the  plaintiff  in  error : 

To  hold  that  the  word  "thereof,"  in  the  fourth  clause, 
relates  to  the  income,  would  render  the  devise  inoperative, 
as  being  an  attempt  to  create  a  perpetuity.  It  refers  to  the 
property. 

The  life  tenancy  created  by  the  will  is  a  tenancy  in  com- 
mon.    Cheney  v.  Teese,  108  111.  473;  2  Jarman  on  Wills,  8. 

A  court  will  not  construe  a  will  as  postponing  the  distri- 
bution of  every  part  until  the  death  of  the  surviving  tenant 
for  life,  unless  an  intention  to  do  so  is  clearly  manifested, 
although  the  gift  in  remainder  is  in  terms  of  the  whole  fund. 
3  Jarman  on  Wills,  (5th  Am.  ed.)  16;  2  id.  758;  Theobold 
on  Law  of  Wills,  254. 

The  trust  as  to  one-half  the  property  was  terminated  by 
the  death  of  one  of  the  tenants  for  life,  and  the  property  held 
for  such  tenant  for  life  was  set  free.  Turner  v.  Whittaker,  23 
Beav.  196;  Sarel  v.  Sarel,  id.  87;  Willis  v.  Douglas,  10  id. 
47;  Taviere  v.  Pearkes,  2  Sim.  &  St.  383;  Arrow  v.  Millish, 
1  DeG.  &  S.  355;  Doe  v.  Boyle,  66  Eng.  C.  L.  98;  Abrey  v. 
Newman,  16  Beav.  431  ;  Swan  v.  Holmes,  19  id.  471;  Wills 
v.  Wills,  L.  K.  20  Eq.  342 ;  Smith  v.  Streatford,  1  Meriv.  358 ; 
Archer  v.  Legg,  31  Beav.  187;  Woolston  v.  Beck,  34  N.  J.  Eq. 
74 ;  Jackson  v.  Luquan,  5  Cow.  221 ;  Bool  v.  Mix,  17  Wend. 
119;   Campbell  v.  Bawden,  18  N.  Y.  412;   Doe  v.  Jackman,  5 
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Ind.  283 ;  Adams  v.  Spaulding,  12  Conn.  350 ;  Williamson  v. 
Williamson,  18  B.  Mon.  329;    Seely  v.  Seely,  44  Pa.  St.  434. 

If  the  tenants  for  life  take  as  tenants  in  common,  then,  as 
the  share  of  any  one  will,  on  his  decease,  go  over  immedi- 
ately, without  waiting  for  the  other  shares,  it  is  probable  that 
the  testator  intended  it  to  continue  separate  and  distinct  from 
the  other  shares,  and  consequently  to  devolve  on  the  children 
per  stirpes.     2  Jarman  on  Wills,  757,  788. 

One  point  of  distribution  was  at  the  death  of  John  C. 
Fussey  the  elder.  Flinn  v.  Jenkins,  1  Coll.  365,  and  cases 
cited  supra. 

Mr.  William  C.  Wilson,  and  Mr.  David  L.  Zook,  for  the 
defendants  in  error: 

Under  the  will,  Anna  E.  Wilson  and  John  C.  Fussey,  chil- 
dren of  the  testator,  took  a  life  estate  only.  The  capital  of 
the  estate  was  to  be  kept  together  as  one  entire  estate,  and 
the  point  of  distribution  was  at  the  decease  of  his  last  surviv- 
ing child.  Upon  the  happening  of  that  event  the  whole  estate 
was  to  be  divided  between  the  grand-children  then  living, 
share  and  share  alike, — that  is,  per  capita.  Brittain  v.  Car- 
son, 46  Md.  186  ;  Maddox  v.  State,  4  Har.  &  J.  529  ;  Tyndale 
v.  Wilkinson,  23  Beav.  74;  Abrey  v.  Newman,  16  id.  74. 

It  is  a  rule  that  where  a  gift  is  made  to  the  children  of 
several  persons,  whether  it  be  to  the  children  of  A  and  B,  or 
to  the  children  of  A  and  the  children  of  B,  they  take  per  capita, 
and  not  per  stirpes.  Weld  v.  Bradbury,  2  Yern.  705  ;  Lugar 
v.  Harman,  1  Cox,  250 ;  Blockler  v.  Webb,  2  P.  Wms.  383  ; 
Lady  Lincoln  v.  Pelham,  10  Ves.  176;  Pitney  v.  Brown,  44 
111.  363;  Richards  v.  Miller,  62  id.  425. 

Distributees  take  per  stirpes  only  when  they  stand  in  un- 
equal degrees ;  but  they  always  take  per  capita  when  they 
stand  in  equal  degrees,  without  reference  to  the  number  of 
the  preceding  generation  which  they  represent.  3  Bedfield 
on  Wills,  (2d  ed.)  425. 
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When  a  legacy  is  to  the  children  of  several  persons,  they 
take  per  capita,  and  not  per  stirpes.     2  Jarman  on  Wills,  111. 

The  rule  as  above  stated  is  the  established  law  of  this  State. 
Pitney  v.  Brown,  44  111.  363 ;  Richards  v.  Miller,  62  id.  425. 

A  bequest  to  a  class  gives  the  individuals  embraced  therein 
an  equal  share  per  capita,  if  they  are  to  share  and  share  alike. 
Richards  v.  Miller,  62  111.  425 ;  2  Eedfield  on  Wills,  p.  34, 
par.  25. 

Where  there  is  an  intervening  life  estate,  all  born  into  that 
class  during  that  life  estate  must  be  let  in.  Mason  v.  White, 
8  Jones'  L.  421 ;  Sims  v.  Smith,  6  Jones'  Eq.  347. 

In 'the  case  of  Richards  v.  Brown,  62  111.  425,  the  court 
says :  "The  words,  too,  *  equally,'  or  *  share  and  share  alike,' 
or  'to  be  equally  divided,'  import  an  intention," — and  in  the 
case  at  bar  refer  not  only  to  testator's  children,  but  to  their 
children, — that  is,  their  children  as  a  class. 

If  a  gift  is  to  a  class,  even  as  tenants  in  common,  yet  if 
the  members  of  that  class  are  not  to  be  recorded  until  a 
future  date,  those  dying  before  that  period  take  no  interest. 
Wigram  on  Wills,  418. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  August  22,  1872,  John  Fussey,  the  grand-father  of 
plaintiff  in  error,  died,  leaving  a  widow,  and  John  C.  Fussey 
and  Anna  E.  Wilson,  his  only  children,  surviving  him.  He 
left  a  will,  by  the  terms  of  which  he  first  required  the  pay- 
ment of  his  debts.  He  next  devised  all  the  rest  and  residue 
of  his  property  to  the  executors  named  in  the  will,  to  be  held 
by  them  for  the  following  uses  and  purposes,  to-wit :  to  pay 
out  of  the  income,  $250  per  annum  to  his  sister,  Eebecca 
Fussey,  during  her  life,  and  $500  to  the  Methodist  Episcopal 
Church  of  Evanston.  Third,  that  his  executors  should  hold 
and  use  the  residue  of  the  estate  as  they  might  deem  best, 
to  improve  the  same  and  produce  an  income ;  that  his  widow 
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should  have  as  ample  an  allowance  therefrom  as  she  might 
desire,  for  her  use  and  support,  and  in  case  there  should  be 
more  income  than  she  needed,  that  the  rest  of  the  income  be 
equally  divided,  as  near  as  may  be,  between  the  two  children 
of  the  testator,  John  C.  Fussey  the  elder,  and  Anna  E.  Wilson, 
with  the  exception  of  the  homestead  used  by  the  daughter, 
Anna  E.  Wilson,  and  her  husband,  at  Goshen,  in  the  State 
of  Indiana,  which  the  executors  were  to  complete  paying  for, 
and  then  convey  to  said  daughter,  for  her  own  and  the  use  of 
her  children.  Fourth,  "that  upon  the  decease  of  my  wife, 
said  property  be  held  for  the  use  and  benefit  of  my  said  chil- 
dren, or  their  heirs,  share  and  share  alike,  it  being  my  desire 
that  each  one  of  them,  or  their  heirs,  shall  have  and  receive 
one-half  of  the  income  therefrom,  and  that  upon  their  decease 
their  children  to  have  and  receive  one-half  part  or  portion 
thereof,  or  in  case  they,  or  either  of  them,  leave  no  children, 
or  descendants  of  a  deceased  child  or  children,  then  that  the 
whole  go  to  the  children  or  descendants  of  a  deceased  child 
or  children  of  my  other  child." 

On  September  7,  1876,  Hugh  A.  White,  administrator 
de  bonis  non  with  the  will  annexed,  filed  his  petition  in  the 
circuit  court  of  Cook  county,  praying  for  a  construction  of 
the  will,  and  in  case  the  court  was  of  opinion  that  the  estate 
of  John  Fussey,  deceased,  should  be  held  in  trust,  that  a 
trustee  should  be  appointed  to  execute  and  carry  out  the  pro- 
visions of  the  will.  Mary  Fussey,  widow  of  the  testator,  died 
March  3,  1874,  before  the  filing  of  the  petition,  leaving  her 
surviving,  her  two  children,  John  C.  Fussey  the  elder,  and 
Anna  E.  Wilson,  her  only  heirs  at  law.  John  C.  Fussey  the 
elder  died  January  16,  1876,  also  before  the  filing  of  the  peti- 
tion, leaving  him  surviving  his  widow,  Josephine,  (who,  since 
the  entry  of  the  decree  herein,  has  married,  and  is  now  known 
as  Josephine  Cook,)  and  his  two  sons,  John  C.  Fussey  the 
younger,  and  Alfred  L.  Fussey,  plaintiff  in  error,  his  only 
heirs  at  law.  Eebecca  Fussey,  the  annuitant  under  the  will, 
41—113  III. 
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died  pending  the  suit  in  the  lower  court,  and  the  bequest  to 
the  Methodist  Episcopal  church  was  paid  before  the  entry  of 
the  decree. 

The  circuit  court,  upon  final  hearing,  found  that  under  the 
will  the  interests  and  estates  of  Mary  Fussey,  widow,  and  John 
C.  Fussey  the  elder,  son  of  the  testator,  were  life  estates,  which 
had  determined  by  reason  of  their  decease,  and  that  Anna 
E.  Wilson,  daughter  of  the  testator,  had  also,  under  the  will, 
only  a  lifp  estate,  and  that  the  income  from  the  estate,  after 
paying  for  the  Goshen  homestead,  should  be  divided  into  two 
equal  parts,  and  one  part  thereof  paid  to  Anna  E.  Wilson  for 
the  remainder  of  her  natural  life,  and  the  other  part  thereof 
to  the  descendants  of  John  C.  Fussey  the  elder ;  and  in  case 
the  descendants  of  John  C.  Fussey  the  elder  should  become 
extinct  before  the  death  of  Anna  E.  Wilson,  then  the  whole 
income  should  be  paid  to  said  Anna  E.,  and  that  upon  the 
death  of  said  Anna  E.  the  whole  of  said  estate  then  remain- 
ing should  be  divided  between  the  descendants  of  said  John 
C.  Fussey  the  elder,  and  Anna  E.  Wilson,  then  living,  per 
stirpes.  The  court  also  appointed  Hugh  A.  White  trustee. 
Since  the  entry  of  the  decree  John  C.  Fussey  the  younger  has 
died  intestate,  leaving  him  surviving  his  mother,  (now  Jose- 
phine Cook,)  and  his  brother,  Alfred  L.,  plaintiff  in  error,  his 
only  heirs  at  law. 

The  controversy  arises  upon  the  fourth  clause  of  the  will. 
The  widow  having  deceased,  the  property,  by  this  clause,  is 
to  be  held  for  the  use  and  benefit  of  the  testator's  two  chil- 
dren, or  their  heirs,  share  and  share  alike.  It  is  clear  enough 
that  the  children  take  but  a  life  interest  as  tenants  in  com- 
mon, and  that  that  interest  is  in  the  income,  only.  The 
doubt  is  as  to  the  disposition  upon  the  death  of  one  of  the 
children.  The  reading  of  the  clause  is,  "that  upon  their 
decease,  their  children  to  have  and  receive  one-half  part  or 
portion  thereof."  There  is  somewhat  of  uncertainty  as  to 
what  "thereof"  refers — whether  to  income  or  property.     If 
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to  income,  then  there  would  be  nothing  disposed  of  by  the 
will  except  the  income,  and  there  would  be  established  a  per- 
petual trust  in  favor  of  the  testator's  children  and  their  heirs, 
and  so  a  perpetuity  created,  which  would  render  the  whole 
clause  void,  and  the  estate  would  become  intestate,  thus  pro- 
ducing the  same  result  as  that  to  which  we  arrive  in  holding 
the  word  "thereof"  refers  to  property.  Such  a  construction 
should  be  adopted,  if  it  consistently  may  be,  as  will  uphold  the 
will,  and  not  cause  it  to  be  rendered  of  no  effect.  The  true 
construction,  in  our  opinion,  is,  that  the  word  "thereof"  refers 
to  property  spoken  of  in  the  next  preceding  sentence,  so  that 
it  is  the  property,  and  not  the  income  from  the  property, 
which  is  to  pass  to  the  grand-children.  This  being  so,  there 
is  another  question,  as  to  the  time  when  the  property  passes, 
— whether  the  one-half  part  upon  the  death  of  one  tenant  for 
life,  or  only  upon  the  death  of  the  surviving  life  tenant,  Anna 
E.  Wilson.  The  devise  is,  "that  upon  their  decease,"  their 
children  to  have  and  receive  one-half  part  or  portion  thereof. 
The  meaning  of  this  is,  that  upon  the  decease  of  either  one  of 
the  two,  his  or  her  children  are  to  take  one  half  of  the  prop- 
erty. The  construction  is  very  well  settled  that  in  such  cases 
"upon  their  decease"  means  upon  their  respective  deaths. 
"It  seems  clear  that  a  gift  to  A  and  B,  as  tenants  in  common, 
for  their  lives,  and  then,  at  their  death,  or  at  their  deaths, 
or  at  the  death  of  A  and  B,  to  their  children,  goes,  upon  the 
death  of  each  tenant  for  life,  to  his  children."  Theobold's 
Law  of  Wills,  254,  and  cases  there  cited.  And  see  Woolston 
v.  Becky  34  N.  J.  Eq.  74;  Jackson  v.  Luquere,  5  Cow.  221. 
In  such  a  case  the  court  will  not  construe  the  will  as  postpon- 
ing the  distribution  of  every  part  until  the  death  of  the  sur- 
viving tenant  for  life,  unless  an  intention  so  to  do  is  clearly 
indicated.     3  Jarman  on  Wills,  16. 

It  may  be  said  that  there  is  here  an  intention  manifested 
that  nothing  but  the  income  should  be  paid  over  until  the 
decease  of  both  the  life  tenants,  in  the  use  of  these  preceding, 
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words :  "It  being  my  desire  that  each  one  of  them,  or  their 
heirs,  shall  have  and  receive  one-half  of  the  income  there- 
from. "  To  give  full  effect  to  this  language  would  be  to  limit 
the  heirs'  interest  to  income  only,  which  we  find  not  to  be  the 
true  meaning.  As  it  is  the  property,  and  not  the  income, 
merely,  from  the  property,  which  we  find  to  be  given  to  the 
heirs,  it  does  not  appear  to  be  a  reasonable  construction  that 
intermediate  the  deaths  of  the  two  children  of  the  testator  the 
children  of  the  one  first  deceased  should  take  but  income,  and 
postpone  their  taking  of  the  property  itself  until  the  death  of 
the  surviving  life  tenant.  There  is  a  very  clear  expression 
that  the  testator's  children  should  take  but  income,  but  there 
is  no  distinct  indication  of  intention  that  any  interest  which 
their  heirs  are  to  take  is  to  be  limited  to  income,  only.  The 
mere  expression  that  each  one  of  the  children,  "or  their  heirs, " 
shall  receive  one-half  of  the  income,  we  do  not  take  as  doing 
so.  A  child  might  die  leaving  accrued  income  in  arrear,  not 
having  been  paid  over  to  him,  and  that  would  go  to  his  heirs. 
In  this  way  the  words,  "or  their  heirs,"  may  be  satisfied,  and 
find  scope  for  their  operation. 

Our  conclusion  is,  that  the  court  below  erred  in  postponing 
the  distribution  of  one-half  of  the  property  to  the  descendants 
of  John  C.  Fussey  the  elder,  to  the  time  of  the  death  of  Anna 
E.  Wilson, — that  the  proper  time  for  such  distribution  was 
upon  the  death  of  John  C.  Fussey  the  elder. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 
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Herman  Birr 

v. 

The  People  of  the  State  op  Illinois, 

Filed  at  Ottawa  May  15,  1885. 

1.  Seizing  intoxicating  liquors  to  minor— of  the  burden  of  proof 
to  show  authority  for  so  doing.  The  People,  in  a  prosecution  under  sec- 
tion 6  of  the  Dram-shop  act,  for  unlawfully  selling  intoxicating  liquors  to  a 
minor,  without  the  consent  of  his  parent,  guardian  or  family  physician,  make 
out  a  prima  facie  case  by  showing  a  sale  of  intoxicating  liquors  to  the  party 
specified  in  the  indictment  or  complaint,  and  that  such  party  is  a  minor;  and 
then  the  burden  is  thrown  upon  the  accused  to  show  that  the  sale  or  sales 
proven  were  made  upon  the  written  order  of  the  parent,  guardian  or  family 
physician  of  the  minor. 

2.  Same — of  a  gift,  as  distinguished  from  a  sale — variance.  Under  a 
complaint  charging  the  defendant  with  the  offence  of  selling  intoxicating 
liquors  to  a  minor  without  the  proper  authority,  proof  of  a  gift  of  such  liquors 
to  the  minor  will  not  authorize  a  conviction.  Proof  that  the  minor,  within 
eighteen  months  prior,  drank  such  liquor  in  the  defendant's  saloon,  in  con- 
nection with  others,  without  showing  who  paid  for  the  same,  is  insufficient. 

3.  Same — of  an  instruction  in  respect  to  a  written  order — although 
erroneous,  worked  no  injury.  On  the  trial  of  a  dram-shop  keeper  for  sell- 
ing intoxicating  liquors  to  a  minor,  when  such  sale  is  proved,  and  no  written 
order  is  shown  justifying  the  act,  the  defendant  can  not  insist  on  an  instruc- 
tion submitting  the  question  whether  such  sale  was  without  the  written  order 
of  the  parent,  etc.,  of  the  minor;  and  an  error  in  an  instruction  for  the  prose- 
cution, making  the  defendant  liable  for  a  sale  "without  the  written  consent 
of  his  (the  minor's)  parents,"  instead  of  "the  written  order  of  his  parent, 
guardian  or  family  physician,"  there  being  no  evidence  of  any  written  order 
from  any  one,  is  harmless,  and  can  work  no  injury.  In  such  case  the  quali- 
fication might  properly  be  wholly  omitted. 

4.  Cross-examination — latitude  allowed — discretion  in  trial  court. 
Where  there  is  evidence  tending  to  show  there  had  been  some  difficulty  be- 
tween the  defendant  in  a  criminal  case  and  the  prosecuting  witness,  there 
should  be  no  abridgment  of  the  right  of  cross-examination  of  such  witness, 
but  rather  an  extension  of  it.  But  this  court  will  not  interfere  with  the  exer- 
cise of  the  discretion  of  the  trial  court  in  that  regard,  except  for  such  an 
abuse  of  discretion  as  may  have  materially  affected  the  result  reached. 

5.  Instruction — must  be  based  on  evidence.  An  instruction  which  is 
not  based  upon  evidence,  should  not  be  given;  and  the  same  rule  applies  to 
a  modification  or  qualification  of  an  instruction. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kankakee  county. 

Messrs.  Kubens,  McGaffet  &  Ames,  for  the  plaintiff  in  error. 

Mr.  George  Hunt,  Attorney  General,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  to  the  Appellate  Court  for  the  Second 
District,  affirming  a  judgment  of  the  circuit  court  of  Kan- 
kakee county,  for  the  sum  of  $60,  recovered  by  the  People 
of  the  State  of  Illinois,  against  Herman  Birr,  for  an  alleged 
unlawful  selling  of  intoxicating  liquors  to  Ernest  Kemnitz,  a 
minor,  "without  the  written  order  of  his  parent,  guardian  or 
family  physician. "  The  questions  presented  for  determina- 
tion arise  upon  the  rulings  of  the  trial  court  in  respect  to  the 
evidence  and  the  giving  of  instructions. 

Ernest  Kemnitz,  the  minor,  was  the  principal  witness  in 
the  case  on  behalf  of  the  People,  and  it  is  first  objected  that 
the  right  of  cross-examination  was  unduly  restricted.  There 
was  evidence  tending  to  show  there  had  been  some  difficulty 
between  the  defendant  and  the  prosecuting  witness,  and  in 
view  of  this  fact  there  should  have  been  no  abridgment  of 
this  right,  but  rather  an  extension  of  it.  While,  under  the 
circumstances,  we  regard  the  complaint  of  plaintiff  in  error 
in  this  respect  not  without  foundation,  yet  the  examination 
of  witnesses  is  a  matter  resting  so  largely  in  the  discretion  of 
the  trial  court,  we  are  not  inclined  to  interpose,  except  where 
there  has  been  such  an  abuse  of  it  as  may  have  materially 
affected  the  result  reached.  We  do  not  think  that  such  is 
the  case  here. 

The  ruling  of  the  court  in  giving  the  first  and  sixth  in- 
structions on  behalf  of  the  People, -presents  the  most  serious 
question  involved  in  the  case.     The  first  is  as  follows : 


Birr  v.  The  People.  647 

Opinion  of  the  Court. 

"That  if  you  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  the  defendant,  or  his  wife,  acting  as  a  bar-tender 
for  him,  sold  intoxicating  liquor  to  Ernest  Kemnitz,  without 
the  written  consent  of  his  parents,  then  you  should  find  the 
defendant  guilty  of  as  many  offences  as  you  believe  there 
were  sales  of  intoxicating  liquor,  and  on  the  question  of  sales 
it  makes  no  difference  whether  Kemnitz  paid  for  himself,  or 
others  may  have  purchased  intoxicating  liquor  there. " 

This  instruction  manifestly  does  not  follow  the  language  of 
the  statute.  The  offence  with  which  the  defendant  is  charged 
in  this  case  is  the  selling  (not  giving  away)  of  intoxicating 
liquors  to  Ernest  Kemnitz,  a  minor,  "without  the  written  order 
of  his  parent,  guardian  or  family  physician. "  The  instruction, 
it  will  be  perceived,  does  not  follow  the  language  of  the  stat- 
ute, or  its  substance,  scarcely  in  any  respect.  Yet,  if  we 
except  the  latter  part  of  it,  which  relates  to  sales  made  by 
others,  we  do  not  think  there  is  anything  in  it  of  which  the 
defendant  has  a  right  to  complain,  or  that,  under  the  facts 
proven,  could  have  injured  him.  While  it  is  conceded  there 
is  a  conflict  of  authority  on  the  question,  yet  we  are  of  opinion 
the  logic  of  our  own  decisions  requires  us  to  hold,  as  we  do, 
that  the  People,  in  a  prosecution  under  the  sixth  section  of 
the  Dram-shop  act,  for  unlawfully  selling  intoxicating  liquors 
to  a  minor,  "without  the  consent  of  his  parent,  guardian  or 
family  physician, "  make  out  a  prima  facie  case  by  showing 
a  sale  of  intoxicating  liquors  to  the  party  specified  in  the 
indictment  or  complaint,  and  that  such  party  was  a  minor  at 
the  time  of  the  sale  ;  that  when  such  prima  facie  case  is  made 
out,  the  burthen  is  then  shifted  upon  the  accused  to  show  that 
the  sale  or  sales  proven  were  made  upon  the  written  order 
of  the  parent,  guardian  or  family  physician  of  the  minor. 
(Metzker  v.  The  People,  14  111.  101 ;  Harbaugh  v.  City  of 
Monmouth,  74  id.  371 ;  Noecker  v.  The  People,  91  id.  468.) 
In  this  case  there  is  no  evidence  whatever  tending  to  show 
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that  the  alleged  sales  were  made  upon  the  order  of  any  one, 
or  that  Ernest  Kemnitz  had  a  guardian  other  than  his  father, 
his  natural  guardian.  Nor  is  there  any  evidence  in  the  record 
tending  to  show  that  there  is  or  was  any  one  in  esse  answer- 
ing the  description  of  family  physician.  In  short,  there  was 
no  proof  before  the  court  upon  which  to  base  the  qualification 
which  it  is  insisted  should  have  been  added  to  the  instruc- 
tion, and  if  any  such  evidence  existed,  it  is  the  fault  of  the 
accused  that  it  was  not  produced,  and  not  of  the  People. 
Under  the  evidence,  the  court  might  well  have  told  the  jury 
that  if  they  believed,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant,  within  eighteen  months  next  before  the 
commencement  of  the  prosecution,  sold  intoxicating  liquors  to 
Ernest  Kemnitz,  and  that  at  the  time  of  such  sale  the  latter 
was  a  minor,  they  should  find  the  defendant  guilty,  etc.  It 
is  a  familiar  principle  there  must  be  evidence  upon  which  to 
base  an  instruction,  otherwise  it  should  not  be  given.  The 
same  principle  applies  to  modifications  of  instructions,  when 
insisted  on,  to  bring  them  within  some  special  or  general  rule. 
In  such  case  there  must  be  evidence  upon  which  to  base  the 
modification,  otherwise  it  should  not  be  made. 

The  objection  to  this  instruction  that  the  word  "parents," 
instead  of  "parent,"  is  used,  is,  for  reasons  already  stated, 
without  force.  If  the  facts  were  such  as  to  require  an  in- 
struction of  this  kind  to  be  limited  so  as  to  conform  to  the 
statute,  it  might  be  a  serious  question  whether  the  expression, 
"without  the  written  consent,"  etc.,  is  an  equivalent  for  the 
words  of  the  statute,  "without  the  written  order."  But  under 
the  evidence,  as  we  have  already  seen,  this  question  is  of  no 
importance. 

There  is,  however,  as  already  intimated,  a  fatal  objection 
to  this  instruction.  The  statement  in  the  latter  part  of  it, 
in  reference  to  sales  of  liquor,  to  the  effect  that  "it  makes  no 
difference  whether  Kemnitz  paid  for  himself,  or  others  may 
have  purchased  intoxicating  liquors  there, "  is  not  warranted 
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by  the  construction  already  placed  upon  that  provision  of  the 
statute.  (Siegel  v.  The  People,  106  111.  89.  See,  to  the  same 
effect,  Goddard  v.  Burnham,  120  Mass.  578.)  The  sixth  in- 
struction given  on  behalf  of  the  People  is  equally  objection- 
able in  this  respect,  and  is  much  more  clear  and  specific  in 
its  statement.  In  referring  to  the  sales  charged,  it  is  stated 
"it  makes  no  difference  who  called  for  it,  (the  liquor,)  or  who 
paid  for  it."  In  the  view  taken  by  the  court,  all  that  was 
necessary  to  make  out  a  case  against  the  defendant  was  to 
show  that  he  was  present  and  drank  a  portion  of  the  liquor 
purchased,  whether  he  purchased  it  or  not.  At  any  rate,  if 
this  was  not  the  view  of  the  court,  the  instructions  were  so 
drawn  as  to  mislead  the  jury  upon  that  subject.  The  entire 
instruction  is  as  follows : 

"The  prosecution  are  not  obliged  to  prove  the  exact  time 
when  liquor  is  sold,  in  such  a  case  as  this,  if  it  is  proven,  at 
any  time  within  eighteen  months  prior  to  the  commencement 
of  the  prosecution,  beyond  a  reasonable  doubt,  that  at  differ- 
ent times  within  that  time  the  boy,  Ernest  Kemnitz,  got  in- 
toxicating liquor  of  Birr,  the  defendant,  at  his  saloon,  whether 
the  same  was  paid  for  by  himself  or  not.  It  makes  no  dif- 
ference who  called  for  it  or  paid  for  it." 

By  it  the  jury  are  also  told  that  it  is  sufficient  to  make  out 
the  case,  to  show  that  Kemnitz  got  intoxicating  liquor  at  the 
defendant's  saloon  at  any  time  within  the  Statute  of  Lim- 
itations, "whether  the  same  was  paid  for  by  himself  or  not." 
The  court  probably  proceeded  upon  the  theory  that  inasmuch 
as  the  giving  of  liquor  to  a  minor  is  as  much  of  an  offence, 
under  the  statute,  as  the  selling  of  it  to  him,  it  made  no 
difference  whether  the  proofs  showed  a  sale  or  a  gift.  But 
the  answer  to  this  is,  that  the  defendant  was  not  charged  with 
the  giving  of  liquor  to  a  minor.  The  charge  against  him  was 
for  selling,  only.  The  selling  is  one  offence,  and  the  giving 
of  it  is  another,  and  so  it  has  been  expressly  decided.     (Wheke 
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v.  The  People,  14  Bradw.  447.)  While  the  evidence  clearly 
shows  the  minor  drank  intoxicating  liquor  at  the  defendant's 
saloon,  as  often  or  oftener  than  three  times,  the  proof  of  sales 
to  him  was  not  so  satisfactory.  It  was  important,  therefore, 
that  the  instructions  should  have  properly  distinguished  be- 
tween sales  and  mere  gifts  of  liquor.  This  the  sixth  instruc- 
tion did  not  do. 

For  the  errors  indicated,  the  judgment  of  the  Appellate 
Court  will  be  reversed,  and  the  cause  remanded,  with  direc- 
tions to  that  court  to  reverse  the  judgment  of  the  circuit 
court,  and  remand  the  cause  for  further  proceedings  in  con- 
formity with  this  opinion. 

Judgment  reversed. 


James  Levy 

v. 

The  City  op  Chicago. 

Filed  at  Ottawa  May  15, 1885, 

1.  Spectaij  assessment  for  street  improvement — requisites  of  the  ordi- 
nance as  descriptive  of  the  character  and  locality  of  the  work  to  be  done. 
If  an  ordinance  for  the  improvement  of  a  street  by  special  assessment  does 
not  contain  a  description  of  the  nature,  character  and  locality  of  the  proposed 
improvement,  the  court  will  have  no  authority  to  confirm  the  assessment. 
Without  a  definite  description  of  the  nature  and  character  of  the  improve- 
ment no  intelligent  estimate  of  its  cost  can  be  made. 

2.  An  ordinance  of  the  city  of  Chicago  ordered  and  required  a  certain 
part  of  a  street  to  be  "filled"  and  graded  to  within  eleven  inches  of  the  grade 
of  the  pavement,  and  paved,  describing  the  paving  minutely.  The  proof 
showed  that  the  word  "filling,"  as  used  in  the  ordinance,  had  a  settled  and 
well  known  meaning  in  that  city  among  engineers  and  street  contractors,  and 
meant  to  raise  the  surface  of  the  street  by  using  clay,  earth,  sand,  or  other 
suitable  material  free  from  animal  or  vegetable  substances,  etc.:  Held,  that 
with  such  proof  the  ordinance  was  not  void  for  uncertainty  and  indefiniteness, 
in  respect  to  the  character  of  the  work  proposed  to  be  done. 
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Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Richard  Prendergast,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  the  appellant. 

Mr.  G.  M.  Haynes,  and  Mr.  F.  S.  Winston,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Cook  county,  confirming  a  special  assessment  which  had  been 
made  by  the  city  of  Chicago,  for  the  improvement  of  Ogden 
avenue.  The  first  section  of  the  ordinance  under  which  the 
assessment  was  made,  is  as  follows : 

"Section  1.  That  Ogden  avenue,  from  the  south  line  of 
West  Madison  street  to  the  north  line  of  West  Van  Buren 
street,  be  and  the  same  is  hereby  ordered  curbed  with  curb- 
stones, (excepting  where  curbstones  are  already  set  between 
said  points,)  said  curbstones  to  be  equal  to  the  best  quality 
of  Athens  stone,  not  less  than  four  feet  long,  three  feet  deep, 
and  five  inches  in  thickness,  with  top  edge  full  and  square, 
each  stone  to  have  a  straight  base  the  whole  length,  and  to 
be  firmly  bedded  upon  flat  stones,  each  stone  to  be  bush- 
hammered  on  the  top  surface,  and  twelve  inches  down  from 
the  top ;  and  that  said  avenue  be  curbed,  etc.,  (describing  it 
fully) ;  that  said  avenue,  from  the  south  line  of  West  Madi- 
son street  to  the  north  curb  line  of  West  Twelfth  street,  (ex- 
cepting a  space  sixteen  feet  wide  in  the  middle  of  said  street 
between  said  points,  and  excepting  the  intersection  of  Ash- 
land avenue,  West  Adams  street,  and  West  Jackson  street,) 
be  and  the  same  is  hereby  ordered  filled  and  graded  to  within 
eleven  inches  of  the  grade  of  the  pavement,  and  paved, " — 
(minutely  describing  the  paving.) 

The  objection  interposed  by  appellant  to  the  confirmation 
of  the  assessment  was,  that  the  ordinance  upon  which  the 
assessment  was  based  is  void  for  indefiniteness,  in  not  describ- 
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ing  the  filling  of  said  street,  what  materials  were  to  be  used 
in  filling  said  street,  and  that  there  was  no  such  description  as 
would  warrant  the  commissioners  to  estimate  the  cost  thereof. 

Section  134,  chapter  24,  of  the  Revised  Statutes  of  1874, 
page  234,  requires  the  city  council,  when  an  improvement  is 
to  be  made  by  special  assessment,  to  pass  an  ordinance  speci- 
fying the  nature,  character,  locality  and  description  of  such 
improvement.  Under  this  statute  it  is  plain  if  the  ordinance, 
which  may  be  regarded  as  the  foundation  for  the  assessment, 
does  not  contain  a  description  of  the  nature,  character  and 
locality  of  the  improvement,  the  court  would  have  no  authority 
to  confirm  the  assessment.  Indeed,  no  intelligent  estimate  of 
the  cost  of  the  improvement  could  be  made  by  the  commis- 
sioners to  be  appointed  for  that  purpose  under  section  135 
of  the  statute,  unless  the  ordinance  prescribes  definitely  the 
nature  and  character  of  the  improvement, — hence  the  neces- 
sity for  such  a  description  in  the  ordinance.  The  county 
court,  however,  held  that  the  ordinance  as  framed  was  suffi- 
ciently definite,  and  the  decision  is  conceded  to  be  correct 
as  to  all  features  of  the  ordinance  except  as  to  "filling  the 
street."  This  language,  it  is  said,  is  not  sufficiently  definite 
to  enable  the  commissioners  to  make  an  estimate  of  the  costs 
of  "filling, "  and  upon  this  ground  it  is  claimed  that  the  ordi- 
nance is  void.  If  the  word  "filling, "  as  used  in  the  ordinance, 
had  a  settled  and  well  known  meaning  in  Chicago  among  civil 
engineers  and  street  contractors,  when  used  in  connection 
with  the  improvement  of  the  streets,  we  are  inclined  to  hold 
that  the  ordinance  was  sufficient.  If  the  term  "filling, "  had 
a  settled  and  well  known  meaning  in  Chicago  when  used  in 
connection  with  the  improvement  of  the  streets,  there  would 
seem  to  be  no  uncertainty  in  the  ordinance. 

Adolf  M.  Hirsch,  a  civil  engineer,  who  has  made  the  im- 
provement of  streets  a  specialty  since  1856,  says  that  the  term 
"filling, "  among  civil  engineers,  means  to  raise  the  surface  of 
a  roadway  to  be  improved,  to  a  certain  height,  by  using  earth, 
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clay,  sand,  or  other  suitable  materials  free  from  animal  and 
vegetable  substances  or  other  offensive  materials.  James  B. 
Smith,  a  paving  contractor  for  seventeen  years,  says:  "The 
term  'filling'  has  a  well  settled  meaning  among  civil  engineers 
and  contractors  in  that  line  of  business.  It  means  to  be  filled 
with  clay,  sand,  clean  earth,  or  any  solid,  imperishable  mate- 
rial. When  properly  confined  and  settled  in  a  street,  there 
is  no  difference  in  the  durability  of  these  substances  in  a 
street  improvement.  As  to  whether  the  cost  of  the  material, 
or  the  hauling  of  it,  is  the  largest  item  of  expense,  depends 
entirely  upon  the  circumstances  where  the  filling  is  to  be  done. 
As  to  the  present  improvement  on  Ogden  avenue,  the  cost  of 
hauling  is  the  largest  item.  Ordinarily  the  only  expense  of 
securing  filling  is  the  hauling. "  Adam  Amberg,  a  contractor 
since  1870,  says:  "There  is  a  well  defined  meaning  to  the 
term  'filling,'  as  used  in  reference  to  street  improvements, 
among  contractors  and  engineers.  The  specifications  I  have 
seen,  call  for  sand,  earth,  clay  or  gravel,  ever  since  I  have 
been  a  contractor." 

This  testimony  shows  that  the  word  "filling,"  as  used  in 
the  ordinance,  had  a  well  known  meaning  in  Chicago,  and  it 
will  be  presumed  that  the  framers  of  the  ordinance,  in  the 
use  of  the  word,  intended  that  it  should  be  expounded  and 
received  in  the  sense  it  was  generally  understood  in  that 
locality.  If,  then,  the  word,  as  used  in  the  ordinance,  had 
a  well  known  meaning  in  Chicago,  where  the  improvement 
was  to  be  made,  the  ordinance  can  not  be  regarded  as  indefi- 
nite or  uncertain.  We  are  of  opinion  that  the  objection  was 
devoid  of  merit,  and  the  judgment  of  the  county  court  was 
correct. 

The  judgment  will  be  affirmed. 

Judgment  affirmed* 
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Thomas  L.  James 

v. 

S.  Parkman  Dexter  et  al. 

Filed  at  Ottawa  May  15, 1885. 

1.  Bill  op  exceptions — its  requisites,  as  purporting  to  contain  all  the 
evidence,  to  authorize  a  reversal.  The  Appellate  Court  can  not  say  whether 
the  finding  of  the  trial  court  upon  issues  of  fact  upon  an  interpleader  in  an 
attachment  case  was  correct  or  not,  where  the  bill  of  exceptions  does  not 
purport,  on  its  face,  to  contain  all  the  evidence,  and  may  for  that  reason 
affirm  the  judgment,  the  presumption  in  such  case  being  that  there  was  suffi- 
cient evidence  to  sustain  the  finding  of  the  trial  court. 

2.  Same — necessity  of  showing  that  a  motion  for  a  new  trial  was  made — 
and  exception  taken.  Where  the  bill  of  exceptions  in  a  case  fails  to  show 
that  any  motion  was  made  for  a  new  trial,  and  that  an  exception  was  taken  to 
the  action  of  the  court  in  overruling  the  motion,  no  reversal  of  the  judgment 
can  be  had.  It  is  not  sufficient  that  the  transcript  of  the  record  as  made  up 
by  the  clerk  shows  that  such  motion  was  made  and  overruled,  and  an  excep- 
tion taken.  These  facts  must  appear  in  the  bill  of  exceptions,  to  justify  the 
Appellate  Court  in  reversing. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;   the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Charles  L.  Easton,  for  the  appellant. 

Messrs.  Moses  &  Newman,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  in  this  case,  that  on  the  24th 
day  of  September,  1883,  the  firm  of  F.  Mayer  &  Co.,  residing 
in  and  doing  business  in  the  city  of  New  York,  in  accordance 
with  the  laws  of  New  York,  made  a  deed  of  assignment  of 
their  effects  to  Simon  Danzig,  also  a  resident  of  that  State, 
for  the  benefit  of  their  creditors,  with  a  provision  for  paying 
certain  of  them  in  full.     Among  their  unpreferred  creditors 
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were  the  plaintiffs  in  this  suit,  S.  P.  Dexter  &  Co.,  merchants, 
doing  business  at  the  time  in  the  city  of  New  York.  On  the 
10th  day  of  November,  1883,  S.  P.  Dexter  &  Co.  commenced 
a  suit  in  attachment,  in  the  Superior  Court  of  Cook  county, 
against  the  firm  of  F.  Mayer  &  Co.,  to  recover  a  large  sum  of 
money  for  goods  sold  and  delivered  to  them,  and  garnisheed 
a  number  of  parties  residing  in  Chicago,  as  debtors  to  the 
attachment  defendants.  It  seems  that  afterwards  such  pro- 
ceedings were  had,  in  the  proper  court  in  New  York,  that 
Simon  Danzig,  the  original  assignee,  was  removed  for  what 
was  thought  to  be  a  proper  cause,  and  Thomas  L.  James  was 
appointed  his  successor.  Prior  to  his  removal  Simon  Danzig 
had  interpleaded,  and  claimed  the  funds  attached  as  belong- 
ing to  him,  as  assignee  of  F.  Mayer  &  Co.,  under  the  assign- 
ment that  had  previously  been  made  to  him.  Afterwards, 
on  the  12th  day  of  January,  1884,  James  was  substituted  in 
the  place  of  Danzig  as  interpleading  assignee,  and  filed  his 
amended  petition,  in  which  he  set  up,  in  addition  to  the  mak- 
ing of  the  assignment,  the  proceedings  that  were  instituted 
by  plaintiffs  in  the  courts  of  New  York  in  reference  to  the 
removal  of  Danzig  as  assignee.  The  issues  made  on  the 
petition  of  the  interpleading  claimant  were,  by  agreement  of 
parties,  submitted  to  the  court  for  trial  without  the  interven- 
tion of  a  jury,  and  the  court,  after  hearing  the  evidence  sub- 
mitted, found  the  issues  against  the  interpleader,  and  refused 
to  direct  that  the  funds  attached  should  be  paid  to  him,  and 
rendered  final  judgment  that  plaintiffs  in  the  attachment 
recover  from  the  garnishees  the  moneys  due  from  them  to  the 
attachment  debtors.  That  decision,  or  the  denial  to  grant 
the  order  asked  for  by  the  interpleader,  was  affirmed,  on  his 
appeal,  in  the  Appellate  Court  for  the  First  District,  and  he 
now  brings  the  case  to  this  court  on  his  further  appeal. 

The  principal  error  assigned  in  the  Appellate  Court  is,  that 
the  Superior  Court  erred  in  "finding  the  issues  involved,"  in 
favor  of  plaintiffs,  and  against  the  interpleader.    Other  errors 
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were  assigned,  but  they  all  arise  or  spring  from  this  alleged 
erroneous  finding. 

There  is  one  reason  why  the  merits  of  the  case  could  not 
be  considered  in  the  Appellate  Court,  nor  can  it  be  done  in 
this  court.  It  is,  that  the  bill  of  exceptions  contains  no  state- 
ment or  certificate  by  the  judge  before  whom  the  cause  was 
tried  that  it  contains  all  the  evidence  that  was  introduced  by 
both  parties.  It  is  seen  all  the  allegations  of  the  petition  of 
the  intervening  claimant  "were  put  at  issue,  and  severally 
denied"  by  plaintiffs,  and  whether  the  finding  as  to  them  was 
correct  or  not  can  not  be  considered  on  appeal,  unless  where 
the  bill  of  exceptions  purports  to  contain  all  the  evidence 
introduced  at  the  trial.  In  Nimmo  v.  Kuykendall,  85  111.  476, 
this  court  said:  "We  can  not  say  the  court  decided  wrong, 
for  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  and  we  must  presume  there  was  sufficient  evidence 
to  warrant  the  court  in  the  finding. "  Numerous  other  cases 
in  this  court  declare  the  same  doctrine,  so  that  the  practice 
in  that  respect  is  now  well  settled.  It  may  be  it  was  for  this 
reason  the  Appellate  Court  affirmed  the  judgment  of  the  trial 
court  as  to  its  finding  upon  the  issues  involved.  If  so,  its  deci- 
sion was  fully  justified  by  the  previous  decisions  of  this  court. 

But  there  is  another  reason,  equally  conclusive,  why  the 
Appellate  Court  could  not  review  the  judgment  of  the  trial 
court.  It  does  not  appear  from  the  bill  of  exceptions  any 
motion  for  a  new  trial  was  made  in  the  Superior  Court,  or 
that  any  exceptions  were  taken  to  the  finding  and  judgment 
of  the  court.  It  is  true  it  does  appear  from  the  transcription 
of  the  record,  as  made  up  by  the  clerk,  a  motion  was  made 
for  a  new  trial,  and  that  exceptions  were  taken  to  the  deci- 
sion of  the  court  overruling  the  motion.  But  that  is  not 
sufficient.  It  must  appear,  as  has  been  held  by  this  court  in 
numerous  decisions,  that  the  fact  a  motion  for  a  new  trial  was 
made  and  overruled,  and  exceptions  taken, — or,  where  the 
trial  is  by  the  court  without  a  jury,  that  exceptions  were  taken 
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to  the  finding  and  decisions  of  the  court, — are  contained  and 
are  preserved  in  a  bill  of  exceptions,  otherwise  the  case  will 
not  be  reviewed  in  the  Appellate  Court.  Dickhut  v.  Durrell, 
11  111.  72;  Parsons  v.  Evans,  17  id.  238;  Manufacturing  Co. 
v.  Horton,  74  id.  310 ;  Law  v.  Fletcher,  84  id.  45 ;  Snell  v. 
Church,  58  id.  291.  Many  other  cases  holding  the  doctrine 
are  referred  to  in  the  cases  cited.  In  Parsons  v.  Evans,  supra, 
the  trial  was  before  the  court,  as  in  this  case,  without  a  jury, 
and  this  court  said :  "The  bill  of  exceptions  embodies  the 
evidence,  but  fails  to  show  that  any  exception  was  taken  to 
the  decision  of  the  court,  or  that  a  motion  was  made  for  a 
new  trial,  overruled,  and  the  decision  of  the  court  excepted 
to."  And  it  was  further  said,  "the  statute  gives  the  right,  in 
such  cases,  to  assign  error  only  where  the  decision  assigned 
for  error  was  excepted  to, " — and  for  that  reason  the  court 
refused  to  consider  the  errors  assigned.  In  passing  upon  this 
precise  question  in  Manufacturing  Co.  v.  Horton,  supra,  it 
was  said  by  this  court :  "If  it  should  be  said  that  the  order 
allowing  the  appeal  states  that  exceptions  were  taken,  the 
answer  is,  that  the  exceptions  do  not  appear  in  the  bill  of 
exceptions."  That  is  the  precise  case  here.  The  order  allow- 
ing the  appeal  does  state  the  motion  made  for  a  new  trial 
was  overruled,  and  exceptions  taken  by  the  interpleading 
claimant,  but  it  does  not  appear  in  the  bill  of  exceptions  any 
such  motion  was  made,  or  that  any  exceptions  were  taken  to 
the  finding  and  decision  of  the  court, — so  that,  in  any  view 
that  can  be  taken  of  the  case  presented  by  the  record,  the 
questions  discussed  by  counsel  were  not  properly  before  the 
Appellate  Court  for  decision,  and  no  error  is  perceived  in  its 
judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Chicago 

v, 
Michael  Sheehan. 

Filed  at  Ottawa  May  15,  1885. 

1.  Negligence — contributory  —  negligence  of  third  person— accident 
without  negligence — capacity  in  which  person  injured  was  acting.  In  an 
action  by  the  driver  of  a  hose- cart,  against  a  city,  to  recover  for  an  injury 
received  from  a  collision  of  his  vehicle  with  a  pile  of  stone  left  in  a  street,  an 
instruction  was  asked  by  the  city  directing  the  jury  to  find  in  its  favor  if  the 
plaintiff,  or  the  person  riding  with  him,  might,  by  ordinary  care,  have  seen 
the  obstruction  and  avoided  the  injury,  which  the  court  modified  by  striking 
out  the  name  of  such  other  person,  and  then  gave  it:  Held,  no  error  in  the 
modification,  as  only  the  plaintiffs  case  was  involved. 

2.  And  in  the  same  case,  the  defendant  asked  the  court  to  instruct  the 
jury  to  find  the  defendant  not  guilty  if  the  tipping  over  of  the  cart  was  the 
result  of  a  mere  accident,  to  which  the  court  added  the  words,  "and  without 
negligence  of  the  defendant:"  Held,  no  error  in  the  modification,  as  with- 
out it  the  instruction  was  calculated  to  mislead. 

3.  In  such  case,  in  passing  upon  the  question  whether  the  plaintiff  was 
using  due  care  at  the  time  of  the  collision  of  his  cart  with  a  pile  of  stone  left 
in  the  street,  the  jury  may  properly  take  into  consideration  the  fact  that  the 
plaintiff  was,  at  the  time,  in  the  discharge  of  his  duties  as  a  fireman. 

4.  Measure  of  damages— /or  personal  injury  from  negligence — alle- 
gations and  proofs  in  that  regard.  In  an  action  for  damages  for  a  personal 
injury  caused  by  negligence,  the  jury,  in  assessing  the  plaintiff's  damages, 
may  take  into  consideration  any  permanent  injury  the  plaintiff  may  have  sus- 
tained, without  any  allegation  in  the  declaration  of  a  permanent  injury.  It 
is  enough  if  the  declaration  shows  the  injury  was  received,  without  describing 
it  in  all  its  seriousness. 

5.  Instruction — construed,  as  to  whether  it  assumes  the  existence  of  a 
fact.  In  an  action  by  one  against  a  city  to  recover  for  a  personal  injury,  the 
court  instructed  the  jury  "that  if  they  shall  believe,  from  the  evidence,  that 
on,  *  *  *  in  the  night  time,  the  plaintiff  was  driving  a  hose-cart  along 
S.  street,  and  using  ordinary  care  and  prudence  on  his  part,  and  if  the  jury 
shall  further  believe,  from  the  evidence,  that  said  hose-cart  collided  with  a 
pile  of  stones  then  standing  in  said  S.  street  while  the  plaintiff  was  exercising 
such  care,  and  that  by  reason  of  said  pile  of  stones  said  street  was  in  an 
unsafe  condition  for  ordinary  travel,  and  that  the  plaintiff  was  injured  thereby, 
and  has  sustained  damages,  and  if  you  further  believe,  from  the  evidence, 
that  such  injury  arose  and  was  caused  through  and  by  the  negligence  of  the 
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defendant  in  not  exercising  reasonable  care  and  supervision  in  keeping  said 
street  in  a  reasonably  safe  condition  for  ordinary  travel,  you  will  find  the 
defendant  guilty:"  Held,  the  instruction  did  not  assume  the  pile  of  stones 
made  the  street  in  an  unsafe  condition  for  ordinary  travel,  but  left  it  to  the 
jury  to  find  what  the  fact  was  in  that  respect. 

6.  Same — whether  evidence  on  which  to  base  an  instruction.  In  a  suit 
by  one  against  a  city  to  recover  for  an  injury  caused  by  leaving  a  pile  of 
stone  in  a  public  street,  the  facts  and  circumstances  were  detailed  to  the 
jury  on  the  trial,  and  this  was  held  sufficient  to  authorize  a  clause  in  the 
plaintiff's  instructions  submitting  the  question  of  fact  whether  the  plaintiff 
at  the  time  of  the  injury  was  "using  ordinary  care  and  prudence  on  his  part." 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Clarence  A.  Knight,  and  Mr.  George  Mills  Eogers, 
for  the  appellant. 

Messrs.  Monroe  &  Leddy,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Michael  Shee- 
han, against  the  city  of  Chicago,  to  recover  for  an  injury 

sustained  by  the  plaintiff  through  the  alleged  negligence  of 
the  defendant.  The  plaintiff  recovered  in  the  Superior  Court 
of  Chicago  a  judgment  for  $2500,  which  was  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  an  appeal  taken 
by  the  defendant  to  this  court. 

The  injury  occurred  under  the  following  circumstances: 
On  September  16,  1882,  the  plaintiff  was  in  the  employ  of 
the  fire  department  of  the  city  of  Chicago,  as  driver  of  a  hose- 
cart.  The  engine  with  which  he  was  connected  was  situated 
on  Lake  street,  between  Clinton  and  Jefferson  streets,  in  said 
city.  About  nine  o'clock  on  the  night  of  said  day  his  company 
received  a  call  to  a  fire  on  Canal  street,  between  Van  Buren 
and  Harrison  streets,  to  which  they  immediately  responded. 
Plaintiff  was  driving  the  hose-cart.     Captain  Murphy,  who 
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had  charge  of  the  company,  was  with  plaintiff  on  the  driver's 
seat,  and  three  other  men  were  also  riding  on  the  hose-cart. 
Plaintiff  drove  down  South  Canal  street  and  across  Van  Buren 
street,  and  very  near  the  location  of  the  fire,  and  at  this  point 
he  pulled  his  team  to  the  left,  and  toward  the  east  side  of 
the  street,  to  avoid  a  fire  engine  and  hook  and  ladder  truck, 
which  had  previously  arrived  and  taken  possession  of  the 
right  or  west  side  of  the  street,  and  while  in  the  act  of  so  pull- 
ing to  the  left  or  east  side  of  the  street,  the  hose-cart  plaintiff 
was  driving  came  in  contact  with  a  large  pile  of  stones  in  the 
street,  and  plaintiff  and  his  companions  were  thrown  from 
the  hose-cart,  and  plaintiff  severely  injured. 

The  two  instructions  which  were  given  for  the  plaintiff,  it 
is  argued,  were  erroneous.  To  the  first  it  is  objected,  that 
it  assumes  the  pile  of  stone  made  the  street  in  an  unsafe 
condition  for  ordinary  travel.  We  do  not  view  the  instruc- 
tion as  liable  to  this  objection,  but  that  it  leaves  it  with  the 
jury  to  find  what  the  fact  was  in  that  respect.  It  is  further 
objected  there  was  no  evidence  ©n  which  to  base  the  require- 
ment of  the  instruction  that  plaintiff  should  have  been  "using 
ordinary  care  and  prudence  on  his  part."  The  facts  and 
circumstances  were  all  detailed  before  the  jury,  and  it  was 
for  the  jury  to  find  from  them  whether  the  plaintiff  was  in 
the  exercise  of  ordinary  care  and  prudence.  The  instruction, 
with  the  propriety  of  which  we  alone  have  to  do,  is  unobjec- 
tionable in  that  particular. 

Objection  is  made  to  the  second  instruction,  that  it  allows 
the  jury,  in  assessing  damages,  to  take  into  consideration  any 
permanent  injury  the  plaintiff  may  have  sustained,  and  that 
this  was  erroneous,  because  there  was  no  allegation  in  the 
declaration  of  the  receipt  of  a  permanent  injury.  There  is 
no  force  in  this  objection.  It  is  enough  that  the  declaration 
showed  the  injury  received,  without  describing  it  in  all  its 
seriousness,  and  the  recovery  could  be  to  the  whole  extent  of 
the  injury. 
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Complaint  is  made  of  the  modifying  of  three  instructions 
asked  by  the  defendant.  One  was,  as  asked,  to  find  for  the 
city  if  the  plaintiff,  or  captain  Murphy,  might,  by  the  exer- 
cise of  ordinary  care,  have  seen  the  obstruction,  and  avoided 
coming  in  contact  with  it.  The  court  struck  out  the  words 
"or  captain  Murphy, "  and  gave  the  instruction  as  thus  modi- 
fied. We  perceive  no  error  in  this.  It  was  only  the  plaintiff's 
care  and  caution, — what  he  did  or  omitted  to  do, — which  was 
involved. 

Another  instruction  asked,  was  to  find  the  defendant  not 
guilty  if  the  tipping  over  of  the  hose-cart  was  the  result  of  a 
mere  accident;  to  which  the  court  added  the  words,  "and 
without  negligence  of  the  defendant,"  and  then  gave  the  in- 
struction. We  can  not  say  this  was  error.  Without  the 
addition,  the  instruction  was  liable  to  mislead  the  jury. 

The  further  instruction  was,  to  find  for  the  city  if  the  jury 
believed,  from  the  evidence,  that  had  plaintiff  exercised  ordi- 
nary care  he  might  have  passed  to  one  side  of  such  stones, 
and  thus  avoided  the  fall.  .  The  court  modified  the  instruc- 
tion by  inserting  after  the  words  "ordinary  care,"  the  words 
"in  view  of  his  duties  as  a  fireman, "  and  as  thus  modified 
gave  the  instruction.  We  find  no  substantial  error  in  this 
modification.  The  question  was  one  of  due  care  under  all 
the  circumstances  of  the  case.  The  circumstance  that  plain- 
tiff was  a  fireman,  and  exercising  at  the  time  the  duties  of  a 
fireman,  might,  not  improperly,  be  considered. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Alpheus  C.  Badger 

v. 

Sarah  Gallaher  et  al. 

Filed  at  Springfield  May  14, 1885, 

Contract  for  services  of  an  attorney — when  performed,  under  a  provi- 
sion to  remove  an  incumbrance  upon  property.  The  owner  of  certain  lots 
gave  to  an  attorney  a  contract,  wherein  it  was  recited  there  was  claimed  to  be 
an  incumbrance  upon  the  property,  and  that  it  was  agreed  the  attorney  should 
undertake,  to  the  best  of  his  ability,  by  suit  or  otherwise,  at  his  own  expense, 
to  remove  the  incumbrance  and  release  the  lots  from  the  pretended  lien  or 
claim  of  the  same,  in  consideration  of  which  the  maker  of  the  contract  was 
to  give  the  attorney  full  charge  and  management  of  the  proceedings,  and  as 
compensation  for  his  services  and  expenses  pay  him  $4000  in  cash  or  transfer 
to  him  one-half  of  the  lots,  at  the  option  of  the  maker,  "when,  and  not  until, 
the  undertaking  of  the  said  B.  (the  attorney)  in  the  premises"  should  be  fully 
performed:  Held,  that  the  attorney  was  not  entitled  to  any  compensation 
unless  he  should  first  remove  the  incumbrance  from  the  lots,  or  some  part 
thereof,  and  that  he  could  not  recover  merely  because  he  had  succeeded  in 
reducing  the  amount  claimed  against  the  property.  His  undertaking  was  to 
remove  the  incumbrance,  and  until  that  was  done  he  was  not  entitled  to  any- 
thing for  his  services. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  appellant : 

The  court  below  denied  the  relief  on  the  broad  ground  that 
Badger  was  not  entitled  to  any  relief,  as  he  had  failed  to 
remove  the  whole  of  the  incumbrance,  so  that  for  his  services 
and  expenses,  if  only  one  dollar  of  the  original  incumbrance 
had  been  left,  he  was  not  entitled  to  anything,  but  loses  the 
whole  of  them  outright.  The  contract  should  not  receive  so 
unreasonable  a  construction,  if  capable  of  receiving  any  other. 
The  court  should  look  at  the  intent  of  the  parties  from  the 
entire  contract. 
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If  there  is  any  doubt  as  to  the  meaning  of  the  contract,  it 
should  be  construed  most  strongly  against  the  maker.  Walker 
v.  Kimball,  22  111.  539 ;  Massie  v.  Belford,  68  id.  290 ;  Rich- 
ardson v.  People,  85  id.  495. 

The  recital  does  not  control  the  operative  part  of  the  instru- 
ment, but  is  only  used  in  aid  of  it.  Walker  v.  Tucker,  70  111. 
52T ;   Trower  v.  Elder,  77  id.  452 ;  Bell  v.  Bruen,  1  How.  169. 

Badger's  agreement  was  not  to  make  a  machine,  but  to 
manage  a  law  suit ;  nor  did  he  undertake  to  pay  the  incum- 
brance. 

Mr.  James  E.  Munroe,  for  the  appellees: 

Where  the  language  of  a  contract  is  unequivocal,  there  is 
no  room  for  construction,  and  the  courts  will  enforce  the  same 
according  to  its  legal  effect,  even  though  it  fails  to  express 
the  real  intentions  of  the  parties.  Benjamin  v.  McConnell, 
4  Gilm.  536;  Canterberry  v.  Miller,  76  111.  355;  Walker  v. 
Tucker,  70  id.  527. 

Due  effect  must  be  given  to  all  of  the  words  employed  by 
the  parties  in  expressing  their  agreement,  and  such  effect 
must  be  given  to  it,  if  possible,  that  no  clause,  sentence  or 
word  shall  be  superfluous,  void  or  insignificant.  McCarty  v. 
Howell,  24  111.  341 ;  Bowman  v.  Long,  89  id.  19. 

The  recitals  contained  in  an  agreement  are  a  part  of  it, 
and  may  restrain  or  limit  the  generality  of  the  operative  part ; 
and  if  the  operative  part  be  doubtful  or  ambiguous,  the  re- 
citals may  be  used  as  a  test  to  discover  the  meaning  of  the 
parties,  and  fix  the  true  meaning  of  the  words.  Bell  v.  Bruen, 
1  How.  169 ;   Walker  v.  Tucker,  70  111.  527. 

A  party  seeking  specific  performance  must  show  that  he 
has  performed  his  part  of  the  contract.  O'Kane  v.  Riser,  25 
Ind.  168  ;  Brown  v.  Cannon,  5  Gilm.  174 ;  Walker  v.  Douglas, 
70  111.  445 ;  Benedict  v.  Lynch,  1  Johns.  Ch.  369. 

On  contracts  for  services  for  a  stated  time,  for  a  consider- 
ation, no  recovery  can  be  had  unless  the  services  have  been 
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rendered  for  the  full  time  agreed  upon.  Eldredge  v.  Rowe, 
2  Gilm.  91  ;  Badgely  v.  Heald,  4  id.  66 ;  Hansell  v.  Errick- 
son,  28  111.  257. 

Appellant's  contract  is  an  entire  contract,  and  substantial 
performance  of  it  by  appellant  is  a  condition  precedent  to  a 
recovery  on  his  part,  at  law  and  in  equity,  and  neither  law 
nor  equity  will  give  relief  by  apportionment  of  compensation 
upon  the  principle  of  a  quantum  meruit,  Walsh  v.  Shumway, 
65  111.  471 ;  Pike  v.  Butler,  4  Comst.  360. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  decree  of  the  Superior  Court 
of  Cook  county,  dismissing  a  bill,  in  the  nature  of  a  bill  for 
specific  performance,  brought  by  appellant,  against  appellees. 

It  appears  that  Samuel  J.  Walker,  being  the  owner  in  fee  of 
lots  29  and  30,  block  13,  Walker's  dock  addition  to  Chicago, 
on  the  29th  day  of  December,  1871,  conveyed  the  same  to 
John  Eogers,  as  trustee,  to  secure  a  promissory  note  of  that 
date,  for  the  sum  of  $25,000,  executed  by  the  said  Walker, 
and  payable  to  his  own  order  at  the  Second  National  Bank 
of  Chicago,  eighteen  months  after  date,  with  interest  at  the 
rate  of  eight  per  cent  per  annum,  the  conveyance  being  prop- 
erly recorded  on  the  5th  of  January  following.  The  note  and 
trust  deed  were  transferred  by  Walker  to  the  International 
Bank  of  Chicago,  to  secure  other  notes  given  by  Walker  for 
advances  and  loans  made  to  him  by  that  bank.  On  the  1st 
of  September,  1873,  Walker  and  wife  conveyed  the  lots  in 
question,  with  full  covenants  of  warranty,  to  William  G.  Gal- 
laher, the  conveyance  being  recorded  on  the  24th  of  October, 
1873.  In  1878,  without  consideration,  Gallaher  quitclaimed 
the  premises  to  Francis  A.  Kiddle,  who  thereafter  held  the 
same  in  trust  for  Gallaher.  The  International  bank  trans- 
ferred the  principal  notes  given  to  it  by  Walker  for  loans  and 
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advances,  and  with  them  the  $25,000  note  and  trust  deed, 
together  with  other  collaterals  given  to  secure  them,  to  Bosen- 
feld  &  Kosenberg.  In  the  spring  of  1878,  Walker  having 
become  a  bankrupt,  Eobert  E.  Jenkins  was  appointed  his 
assignee,  appellant  being  a  creditor  of  his  to  the  amount  of 
$300,000.  On  the  23d  of  May,  1879,  Kosenfeld  &  Kosen- 
berg filed  a  bill  in  the  circuit  court  of  Cook  county,  against 
Walker  and  others,  to  foreclose  the  trust  deed  executed  to 
Eogers,  trustee,  as  heretofore  stated. 

While  matters  were  in  this  condition,  appellant,  supposing 
Eiddle  to  be  the  real  owner  of  said  lots,  subject  to  the  appar- 
ent incumbrance  of  Eosenfeld  &  Eosenberg,  for  the  consider- 
ation therein  mentioned,  made  with  him  the  following  written 
agreement,  to  enforce  which  the  present  bill  was  filed : 

"Whereas,  Francis  A.  Eiddle  is  the  owner  of  lots  29  and 
30,  in  block  13,  of  Walker's  dock  addition,  in  section  30, 
north  of  the  river,  in  township  39  north,  range  14,  east  of 
the  third  principal  meridian,  in  the  city  of  Chicago,  Illinois, 
upon  which  there  is  an  incumbrance  now  held  by  Eosenfeld 
&  Eosenberg,  by  assignment  from  the  International  Bank  of 
Chicago.  And  whereas,  Alpheus  C.  Badger  has  undertaken 
to  remove  said  incumbrance — 

"Now,  therefore,  it  is  agreed  between  said  parties  as  fol- 
lows :  That  the  said  Badger  shall  undertake,  to  the  best  of 
his  ability,  by  suit  or  otherwise,  but  without  expense  of  any 
kind  to  said  Eiddle,  to  remove  said  incumbrance,  and  to  re- 
lease said  lots  from  the  pretended  lien  or  claim  of  the  same, 
and  in  consideration  of  such  undertaking  the  said  Eiddle 
hereby  agrees  to  give  the  said  Badger  full  charge  and  man- 
agement of  such  proceedings  as  he,  the  said  Badger,  may 
think  necessary  to  carry  on,  including  any  suit  or  suits  which 
may  be  now  or  hereafter  commenced  against  said  lots  for 
the  foreclosure  of  said  incumbrance ;  and  as  compensation 
for  the  services  and  expenses  of  him,  the  said  Badger,  in  and 
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about  the  premises,  the  said  Kiddle  agrees  to  pay  the  said 
Badger  either  the  sum  of  $4000  in  cash,  or  transfer  to  him 
one-half  of  the  said  lots  by  special  warranty,  and  according 
to  the  option  of  said  Kiddle,  when,  and  not  until,  the  under- 
taking of  the  said  Badger  in  the  premises  above  mentioned 
shall  have  been  duly  performed,  but  any  transfer  of  any  in- 
terest in  said  lots  to  said  Badger  to  be  made  subject  to  all 
taxes  and  assessments  ;  and  it  is  understood  that  said  transfer 
shall  only  be  of  one-half  of  said  lots  which  may  remain  after 
said  incumbrance  shall  be  released,  removed  or  satisfied, — 
it  being  specially  understood  that  said  Kiddle  has  the  option 
of  paying  the  sum  of  $4000,  or  conveying  half  of  the  said 
lots,  as  above  stated,  and  such  conveyance,  or  the  payment 
of  said  $4000,  shall  be  in  full  satisfaction  of  said  Badger's 

services  and  expenses  hereunder.  ^  A    ^ 

r  ±  rancis  A.  Kiddle. 

"Chicago,  III.,  November  6,  1879" 

In  pursuance  of  this  agreement,  appellant  took  charge  of 
the  defence  of  the  suit  of  Rosenfeld  &  Kosenberg  to  foreclose 
the  trust  deed,  which  had  already  been  commenced,  as  above 
stated,  and  also  filed  therein  a  cross-bill.  The  case  was 
brought  to  a  hearing  in  April,  1881,  when  a  decree  was  ren- 
dered in  favor  of  complainants  for  $4469.68,  and  in  default  of 
payment  within  twenty  days  from  date  of  decree,  the  master 
was  ordered  to  sell  the  premises,  or  so  much  thereof  as  might 
be  necessary  to  discharge  the  same,  together  with  costs  and 
expenses  of  sale.  That  decree  was  finally  affirmed  in  this 
court.  On  the  27th  of  November,  1882,  the  premises  were 
sold  under  the  decree,  by  the  master,  to  Rosenfeld  &  Rosen- 
berg, for  $5132.38,  being  the  amount  of  decree,  interest,  costs, 
and  expenses  of  sale,  and  the  purchasers  received  from  the 
master  the  usual  certificate  of  purchase. 

Upon  Riddle's  payment  of  the  decree  to  Rosenfeld  &  Rosen- 
berg, he  was,  by  a  provision  contained  in  it,  subrogated  to 
their  rights  respecting  the  collaterals  given  by  Walker  to  se- 
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cure  the  principal  notes  representing  the  loans  made  by  the 
International  bank  to  him;  but  just  what  these  securities 
are,  and  whether  they  are  of  any  value  or  not,  is  not  suffi- 
ciently disclosed  by  the  present  bill  to  make  them  a  ground 
for  equitable  relief,  and  hence  no  further  notice  will  be  taken 
of  them.  Even  conceding  appellant  is  equitably  entitled  to 
some  compensation  for  his  services  and  expenses  in  the  fore- 
closure proceedings,  or  on  account  of  substantial  benefits 
accruing  to  appellees  therefrom, — a  matter  about  which  it  is 
unnecessary  to  express  any  opinion, — it  is  sufficient  to  say 
such  relief  does  not  come  within  the  scope  and  theory  of  the 
bill,  and  even  if  it  did,  the  allegations  and  proofs  in  that 
respect  are  so  fatally  defective  as  to  leave  it  wholly  uncertain 
whether  the  appellees  were  benefited  by  his  services  or  not. 

This  phase  of  the  case,  barely  foreshadowed  in  a  general 
way,  we  presume  was  only  intended  as  a  mere  make-weight 
to  the  main  grounds  upon  which  appellant  relies  for  relief, — 
namely,  his  rights  growing  out  of  and  dependent  upon  the 
contract  of  November  6,  1878,  above  set  forth.  If  his  con- 
struction of  that  contract  is  correct,  the  decree  in  this  case  is 
erroneous,  and  the  Appellate  Court  erred  in  not  reversing, 
otherwise  it  was  properly  affirmed. 

The  contention  of  appellant  is,  that  the  contract  in  ques- 
tion, when  relieved  of  all  unnecessary  verbiage,  and  expressed 
in  plain,  unequivocal  English,  means  simply  this :  Badger 
undertakes,  to  the  best  of  his  ability  and  at  his  own  expense, 
by  such  legal  proceedings  as  he  may  be  advised  are  neces- 
sary, including  the  suit  pending,  to  remove  the  stated  incum- 
brance on  the  land  in  question,  and  when  he  shall  have  done 
all  that  he  can,  then,  for  his  services  and  expenses  in  that 
behalf,  he  is  to  have  $4000  cash  or  one-half  of  the  land, 
subject  to  the  taxes  and  assessments,  and  the  incumbrance, 
if  any  of  it  is  left  on  the  land,  Eiddle  to  make  a  special  war- 
ranty deed,  subject  to  taxes,  assessments,  and  anything  left  of 
the  incumbrance,  and  to  have  the  option  which  he  will  do, — 
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or,  more  shortly  stated,  Badger  was,  at  his  own  expense,  to 
take  charge  of  and  conduct  the  litigation  "to  the  best  of  his 
ability, "  and  when  concluded,  Kiddle  was  to  pay  him,  with- 
out regard  to  its  success,  $4000,  or  make  him  a  special  war- 
ranty deed,  subject  to  taxes  and  assessments,  and  also  to 
incumbrances,  if  any,  for  one-half  of  the  property.  We  do 
not  think  this  is  a  fair  or  reasonable  construction  of  the 
contract,  nor  can  it,  in  our  judgment,  be  maintained  with- 
out rejecting  altogether  not  only  its  recitals,  but  also  some  of 
the  provisions  in  the  body  of  the  instrument.  Thus,  in  the 
event  Kiddle  elects  to  convey  instead  of  paying  the  $4000,  it 
is  expressly  provided  "that  said  transfer  shall  only  be  of  one- 
half  of  said  lots  which  may  remain  after  said  incumbrance  shall 
be  released,  removed  or  satisfied, "  while  appellant's  construction 
would  require  him  to  convey  one-half  of  the  property  even  if 
the  whole  of  the  incumbrance  was  still  existing.  It  is  mani- 
fest, from  the  language  just  cited,  that  the  parties  did  not 
contemplate  a  conveyance  of  the  lots,  or  any  part  of  them,  or 
interest  therein,  that  was  subject  to  the  incumbrance  which 
Badger  had  undertaken  to  remove.  But  they  did  contem- 
plate and  provide  for  the  contingency  of  removing  the  incum- 
brances from  a  part  of  the  premises,  only,  in  which  event 
it  was  intended  the  part  from  which  they  were  so  removed 
should  be  equally  divided  between  them,  subject  to  the  right 
of  Kiddle  to  keep  the  whole  of  the  part  thus  relieved  from  the 
incumbrance,  by  paying  to  appellant  $4000,  should  he  elect 
to  do  so. 

Considering  all  the  provisions  of  the  instrument,  we  think 
it  reasonably  certain  appellant's  compensation  was  not  in- 
tended, in  any  event,  to  exceed  $4000,  and  it  is  equally  clear, 
in  our  judgment,  that  if  no  part  of  the  lots  was  relieved  from 
the  incumbrance, — or,  in  other  words,  if  the  incumbrance 
absorbed  the  whole  of  the  property, — he  was  to  receive  noth- 
ing ;  yet  if  anything  was  saved  out  of  it,  be  it  much  or  little, 
he  was  to  receive  half  of  it,  or  $4000,  at  the  election  of 
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Riddle.  While  the  contract,  in  some  respects,  is  inartificially 
drawn,  yet  we  think  the  intention  of  the  parties  is  quite  ap- 
parent. The  fact  that  an  incumbrance  existed  on  the  lots 
in  favor  of  Eosenfeld  &  Eosenberg,  is  first  recited.  Then 
follows  the  statement  that  Badger  has  undertaken  to  remove 
the  incumbrance.  This  is  to  be  done  by  him  without  ex- 
pense of  any  kind  to  Riddle.  He  is  to  carry  out  the  under- 
taking "to  the  best  of  his  ability," — that  is,  he  is  to  give  the 
matter  his  best  judgment,  and  there  is  to  be  no  neglect  on 
his  part.  For  his  services  and  expenses  he  is  to  receive,  if 
he  succeeds,  "either  the  sum  of  $4000  or  one-half  of  the  lots, 
at  the  option  of  Riddle."  But  when  is  this  compensation 
to  be  made  ?  The  contract  answers  this  question  in  express 
terms.  It  declares  that  it  is  to  be  made  "when,  and  not  until, 
the  undertaking  of  the  said  Badger  in  the  premises,  above  men- 
tioned, shall  have  been  fully  performed. "  As  the  undertaking, 
as  we  have  just  seen,  was  "to  remove  the  incumbrance, "  it 
is  evident  that  nothing  but  the  removal  of  it  could,  with  any 
propriety,  be  regarded  as  a  performance  of  the  undertaking. 
The  logic  of  appellant's  construction  of  the  contract  is  to 
make  the  undertaking  and  its  performance  one  and  the  same 
thing, — a  position  which,  of  course,  is  wholly  inadmissible. 

The  other  features  of  the  contract  we  have  already  suffi- 
ciently discussed,  and  what  we  have  said  need  not  be  repeated 
in  this  connection. 

In  the  view  we  take  of  the  agreement,  it  is  clear  there  has 
not  been  such  performance  or  part  performance  under  it  as 
gives  appellant  any  standing  in  a  court  of  equity,  and  the  bill 
was  therefore  properly  dismissed. 

Judgment  affirmed. 
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John  D.  Monroe 
v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  15,  1885. 

1.  Sei/ling  intoxicating  liquors  to  minob — of  the  proof  that  a 
sale  was  made.  On  the  trial  of  one  indicted  for  selling  intoxicating  liquor 
to  a  minor,  the  minor  testified:  "I  know  where  defendant's  place  of  business 
is.  He  keeps  a  saloon  under  *  *  *  I  have  been  in  his  place,  and-  have 
drank  intoxicating  liquors  there,  within  the  past  eighteen  months,  five  or  six 
times,  and  paid  for  it.  The  last  time  was  about  four  months  ago.  I  obtained 
it  of  his  bar-tender.  I  drank  beer.  I  don't  remember  how  many  times  I 
bought  and  paid  for  intoxicating  liquor  at  his  place — in  my  best  judgment  it 
was  several  times.  I  am  nineteen  years  of  age:"  Held,  that  this  evidence 
was  sufficient  to  justify  a  finding  that  intoxicating  liquor  was  sold. 

2.  Same — burden  of  proof  to  show  authority  for  sale  to  a  minor.  To 
convict  a  dram-shop  keeper  of  selling  intoxicating  liquor  to  a  minor,  it  is 
sufficient  to  prove  the  sale  to  the  minor,  without  showing  it  was  made  without 
the  written  order  of  the  parent,  guardian  or  family  physician.  If  the  sale  is 
made  under  such  written  order,  the  defendant  must  show  that  fact  in  defence, 
to  exonerate  himself  from  the  statutory  penalty.* 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kane  county ;  the  Hon.  C.  W.  Upton,  Judge,  presiding. 

Messrs.  Eubens,  McGaffey  &  Ames,  for  the  plaintiff  in 
error : 

Whether  certain  beer  sold  is  malt  or  intoxicating  beer,  or 
root  beer,  ginger  beer,  or  any  of  the  numerous  kinds  of  beer 
which  are  well  known  not  to  be  intoxicating,  is  a  question 
of  fact ;  and  whenever  the  law  does  not  specifically  include 
"beer"  among  the  liquors  the  sale  of  which  it  prohibits,  then 
no  conviction  can  be  sustained  without  satisfactory  proof  that 
the  beer  in  question  comes  within  the  provisions  of  the  statute. 
Lathrop  v.  State,   50  Ind.  555;    Klave  v.  State,  43  id.  483; 

*To  the  same  effect,  see  Birr  v.  The  People,  ante,  p.  645. 
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State  v.  Chappel,  116  Mass.  7;  Commonwealth  v.  Bios,  id.  56 ; 
State  v.  Starr,  67  Me.  242 ;  State  v.  Wall,  34  id.  165 ;  People 
v.  Ziegler,  6  Parker's  Cr.  355;  State  v.  Bufcfte,  54  N.  H.  379; 
2£w*  v.  State,  79  Ind.  488. 

It  devolved  upon  the  prosecution  not  only  to  prove  the  sale 
of  intoxicating  liquors  to  the  minor,  but  also  to  prove  that 
such  sales  were  without  the  written  order  required  by  the 
statute.  State  v.  Evans,  5  Jones,  (N.  C.)  250  ;  State  v.  Wood- 
ley,  2  id.  276 ;  McGuire  v.  State,  21  Miss.  257. 

Mr.  George  Hunt,  Attorney  General,  for  the  People : 

The  testimony  of  the  witness  Fallen  was,  that  the  minor 
bought  intoxicating  liquors  at  the  defendant's  saloon,  and 
paid  for  them.  The  beer  sold  by  saloons  is  well  understood 
to  be  malt  beer.  Godfriedson  v.  People,  88  111.  284 ;  Banda- 
low  v.  People,  90  id.  218. 

Where  proof  of  a  sale  of  intoxicating  liquor  is  made,  the 
burden  of  proof  is  devolved  on  the  defendant  to  show  the  sale 
was  lawful.  Harbaugh  v.  City  of  Monmouth,  74  111.  371 ; 
Metzler  v.  People,  14  id.  101 ;  Noecker  v.  People,  91  id.  468; 
Town  of  Flora  v.  Dills,  5  Bradw.  629. 

Per  Curiam:  This  was  an  indictment  against  John  D. 
Monroe,  for  selling  intoxicating  liquor  to  a  minor,  in  violation 
of  section  6  of  the  Dram-shop  act.  The  indictment  contained 
six  counts,  but  defendant  was  found  guilty  only  under  the 
second  count. 

It  is  argued  by  counsel  for  the  defendant,  that  it  was  not 
proven  that  intoxicating  liquor  was  sold, — that  the  evidence 
showed  a  sale  of  "beer,"  merely.  This  is  a  misapprehension 
of  the  evidence.  The  witness  Fallen  testified  as  follows : 
"I  reside  at  Elgin.  I  know  where  defendant's  place  of  busi- 
ness is.  He  keeps  a  saloon  under  the  Nolting  House,  in  the 
city  of  Elgin,  in  Kane  county,  Illinois.  I  have  been  in  his 
Dlace,  and  have  drank  intoxicating  liquor  there,  within  the 
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past  eighteen  months,  five  or  six  times,  and  paid  for  it.  The 
last  time  was  about  four  months  ago.  I  obtained  it  of  his 
bar-tender.  I  drank  beer.  I  don't  remember  how  many  times 
I  bought  and  paid  for  intoxicating  liquor  at  his  place, — in  my 
best  judgment  it  was  several  times.  I  am  nineteen  years 
of  age."  Under  this  evidence  the  jury  was  fully  justified  in 
finding  that  intoxicating  liquor  was  sold. 

It  is  also  contended  that  it  devolved  on  the  People  to  prove 
that  the  sale  was  made  without  the  written  order  of  the  parent, 
guardian  or  family  physician.  We  do  not  so  understand  the 
law.  This  was  a  matter  of  defence,  which,  if  relied  upon,  it 
devolved  on  defendant  to  establish.  Where  the  People  proved 
a  sale  of  intoxicating  liquor  to  a  minor,  the  law  required 
nothing  further  on  their  part.  After  a  sale  was  established, 
if  the  defendant  desired  to  exonerate  himself  from  the  penalty 
provided  by  the  statute,  it  devolved  upon  him  to  prove  that 
he  made  the  sale  under  a  written  order  from  the  parent, 
guardian  or  family  physician.  The  proposition  contended 
for  would  impose  on  the  prosecution  the  burden  of  proving  a 
negative,  which  the  law  does  not  require.  Harbaugh  v.  City 
of  Monmouth,  74  111.  371. 

So  far  as  is  disclosed  by  the  record  no  error  is  perceived, 

and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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ACQUIESCENCE. 
Conveyance. 

From  husband  to  wife — ripening  into  an  equitable  title  by  acquies- 
cence.    See  CONVEYANCES,  6. 

ACTIONS. 

What  actions  survive. 

1.  Death  of  one  of  the  parties  to  a  contract — whether  right  of  action 
survives.  All  contracts  entered  into  by  one,  not  of  a  personal  character, 
are  equally  binding  upon  him,  and  his  legal  representatives  after  his 
death.  The  latter  are  held  liable  on  all  contracts  of  the  former  which 
are  broken  in  his  lifetime,  and,  with  the  exception  of  contracts  in  which 
personal  taste  or  skill  is  required,  on  all  such  contracts  broken  after  his 
death;  and  his  legal  representatives  may  sue  on  such  contracts,  although 
they  are  not  named  therein.    Estate  of  Rapp  v.  Phoenix  Ins.  Co.  390. 

2.  Former  case  distinguished.  The  case  of  Pratt  v.  Trustees,  93 
HI.  475,  is  not  to  be  regarded  as  holding  a  different  doctrine  on  this  sub- 
ject. That  case  holds  that  a  mere  voluntary  proposition  that  may  be 
withdrawn  at  any  time  before  acceptance,  is  revoked  by  the  death  of  the 
person  making  it,  before  acceptance.     Ibid.  390. 

Counterfeit  land  scrip. 

3.  To  recover  for  money  paid  for  counterfeit  land  scrip — whether  a 
return  or  offer  to  return  the  scrip  is  necessary.  The  purchaser  of  land 
scrip  which  proves  to  be  counterfeit  and  worthless,  is  not  required  to 
return  or  offer  to  return  the  same  to  the  seller,  before  he  can  maintain  an 
action  to  recover  back  the  price  paid  for  the  same.  The  rule  is  different 
in  respect  to  counterfeit  bank  bills.  There  a  return  is  necessary,  to  en- 
able the  payer  to  trace  out  and  fall  back  upon  the  person  from  whom  he 
received  them.     Lunt  et  al.  v.  Wrenn,  168. 

Tax  collector's  eond. 

4.  When  an  action  will  lie.  See  TAXATION  AND  TAX  TITLES, 
25,  26. 

Death  of  miner  from  proprietor's  negligence. 

5.  Construction  of  statute — to  whom  the  right  of  action  is  given. 
See  MINES  AND  MINING,  2,  3. 

43—113  III. 
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ACTIONS.     Continued. 
Fictitious  action. 

6.  Dismissal  of  proceedings.  See  PBAOTIOE  IN  THE  SUPREME 
COURT,  1. 

ADMINISTRATION  OF  ESTATES. 
Widow's  award. 

1.  Of  the  conditions  on  which  it  rests — and  rights  of  widow  con- 
cerning it.  The  widow's  award  given  by  section  74,  chapter  3,  of  the 
Revised  Statutes,  does  not  depend  upon  her  having  a  family.  She  is 
entitled  to  more,  however,  if  she  has  a  family,  and  the  amount  is  gradu- 
ated according  to  the  size  of  the  family;  but  the  award,  whatever  may 
be  its  amount,  belongs  to  the  widow  as  her  sole  and  exclusive  property, 
and  this  being  so,  she  may  release  her  award  by  accepting  another  provi- 
sion in  lieu  of  the  same.     McMahill  v.  McMahill,  461. 

2.  How  affected  by  an  ante-nuptial  agreement  providing  for  an 
allowance  in  lieu  thereof.  Two  persons,  just  before  their  marriage, 
entered  into  an  ante-nuptial  agreement  that  neither  one  should  have  any 
interest  in  the  property  of  the  other,  except  that  the  wife,  and  her  two 
children  by  a  former  marriage,  were  to  be  supported,  the  contract  pro- 
viding, however,  that  if  the  wife  should  survive  the  husband  she  should 
be  entitled  to  $1000  from  his  estate,  in  lieu  of  dower,  homestead,  widow's 
award,  and  share  in  his  estate  of  every  kind  and  nature,  and  nothing 
more.  After  the  husband's  death  she  accepted  the  $1000:  Held,  that 
she  was  not  entitled  to  any  set-off  of  a  widow's  award.     Ibid.  461. 

3.  Former  decision  distinguished.  In  Phelps  v.  Phelps,  72  111.  245, 
it  was  held  that  a  widow's  award  in  her  husband's  estate  could  not  be 
barred  by  an  ante-nuptial  contract.  This  was  based  upon  the  ground  of 
his  legal  liability  to  support  his  wife  and  children;  but  the  reason  of  the 
rule  in  that  case  fails  when  the  husband  dies  leaving  no  child  having  any 
legal  claim  on  him  for  support,  and  these  cases  are  in  that  regard  to  be 
distinguished.     Ibid.  461. 

Administrator  of  life  tenant. 

4.  Administrator  of  dowress— powerless  to  release  rights  of  heirs. 
See  LANDLORD  AND  TENANT,  4. 

ADMISSIONS.     See  EVIDENCE,  14;  TRUSTS  AND  TRUSTEES,  2. 

ADVERSE  POSSESSION. 
Twenty  years'  possession  of  land. 

When  sufficient  to  defeat  the  true  title.     See  LIMITATIONS,  2,  3. 

AFFIDAVITS. 
Information  in  the  county  court. 

1.     Before  whom  made.     See  INFORMATION,  1. 
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AFFIDAVITS.     Continued. 
Taxation  and  tax  titles. 

2.  Sufficiency  of  affidavit  to  authorize  a  tax  deed.  See  TAXATION 
AND  TAX  TITLES,  24. 

AGENCY. 
Depositary  of  money. 

1.  Deposit  of  money  of  principal  by  the  agent — depositary  deliver- 
ing the  money  to  the  principal — whether  liable  to  the  agent  making  the 
deposit.  A  sub -contractor  received  money  of  the  general  contractor  in 
excess  of  what  was  due  him,  as  the  agent  of  the  general  contractor,  to  pay 
debts  due  to  laborers  and  material-men,  whereby  to  protect  the  princi- 
pal from  liability  from  the  enforcement  of  liens,  but  instead  of  paying 
out  the  money  deposited  it  with  another  for  safe  keeping,  under  a  prom- 
ise of  the  latter  to  pay  the  same  only  to  the  depositor,  or  upon  his  written 
order.  The  depositary,  on  the  demand  of  the  principal  to  whom  the 
money  belonged,  delivered  the  same  to  him.  It  was  held,  the  depositary 
was  not  liable  to  the  agent  for  a  breach  of  his  contract,  the  principal 
having  the  right  to  revoke  the  agency  of  the  sub- contractor  at  any  time 
before  he  paid  out  the  money  as  directed.  In  such  case  the  delivery  of 
the  money  to  the  true  owner  will  relieve  the  depositary  of  liability  to  the 
agent  from  whom  he  received  it.     Solomon  v.  Nicholas,  351. 

Termination  by  death  of  principal. 

2.  The  death  of  the  principal  is  per  se  a  revocation  of  the  agent's 
authority,  and  hence  all  contracts  or  other  engagements  subsequently 
entered  into  by  the  agent  are  absolutely  void  as  to  the  legal  representa- 
tives of  the  principal,  notwithstanding  the  death  of  the  principal  may 
have  been  unknown  at  the  time  such  contracts  or  engagements  were  en- 
tered into.     Estate  of  Rapp  v.  Phoenix  Ins.  Co.  390. 

ALIBI.     See  CRIMINAL  LAW,  33,  34. 

AMBIGUITY. 

In  a  wild. 

Parol  evidence  to  explain  a  latent  ambiguity — and  whether  an  am- 
biguity is  latent  or  patent.     See  EVIDENCE,  7. 

AMENDMENTS. 

In  chancery. 

Amendment  of  answer,  pending  the  hearing — to  set  up  the  Statute 
of  Frauds.     See  CHANCERY,  4. 

AMENDMENT  OF  STATUTES. 
Constitutional  mode.     See  STATUTES,  L 
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ANTE-NUPTIAL   AGKEEMENT.      See    ADMINISTRATION    OF   ES- 
TATES, 2,  3. 

APPEALS  AND  WRITS  OF  ERROR. 
Appeaij— on  certificate  of  Appellate  Court. 

1.  In  a  suit  to  foreclose  mortgage.  On  bill  to  foreclose  a  mortgage, 
where  the  circuit  court  found  against  the  validity  of  a  tax  title  claimed  by 
the  wife  of  the  mortgagor,  acquired  by  her  independent  of  her  husband, 
an  appeal  by  the  wife  will  lie  from  the  judgment  of  the  Appellate  Court 
affirming  the  decree  barring  the  wife  from  the  assertion  of  her  title,  when 
the  Appellate  Court  makes  the  necessary  certificate  to  enable  her  to  do  so. 
Bozarth  v.  Landers  et  al.  181. 

AS   TO   AMOUNT  INVOLVED. 

2.  Whether  applicable  to  suit  for  an  injunction.  A  bill  for  an  in- 
junction only,  not  being  a  suit  to  recover  money  or  chattels,  is  not  affected 
by  the  statute  limiting  appeals  and  writs  of  error  in  certain  cases  to  $1000, 
and  an  appeal  lies  from  the  final  judgment  of  the  Appellate  Court,  in  such 
case,  to  this  court,  without  regard  to  the  magnitude  of  the  interests  in- 
volved. Chalcraft  v.  Louisville,  Evansville  and  St.  Louis  Railroad 
Co.  86. 

3.  Appeal  without  regard  to  amount  involved — in  suit  to  remove 
cloud  upon  title.  On  bill  to  set  aside  a  sheriff's  sale  of  land  on  execu- 
tion as  a  cloud  upon  a  title,  and  to  enjoin  the  making  of  a  sheriff's  deed, 
an  appeal  lies  to  this  court  from  the  Appellate  Court,  where  the  deci- 
sion of  that  court  is  final,  without  regard  to  the  amount  in  controversy. 
Farmers'  National  Bank  of  Bushnell  v.  Sperling,  273. 

4.  Judgment  for  defendant  in  suit  for  negligence.  In  an  action  to 
recover  damages  growing  out  of  alleged  negligence,  a  judgment  of  the 
Appellate  Court  affirming  a  judgment  of  the  trial  court  in  favor  of  the 
defendant,  is  final;  and  unless  the  judges  of  the  Appellate  Court  make  a 
certificate  that  the  cause  involves  some  question  of  law  which,  on  account 
of  principal  and  collateral  interests,  should  be  passed  upon  by  this  court, 
no  writ  of  error  will  lie  from  this  court  to  review  the  judgment  of  the 
Appellate  Court.     Smith  v.  Harris  et  al.  136. 

Whether  freehold  involved. 

5.  Redemption  from  mortgage.  On  bill  to  redeem  from  a  mortgage 
no  freehold  is  involved,  and  a  decree  thereon  may  be  reviewed  in  the 
Appellate  Court.     Hollingsworth  v.  Koon  et  al.  443. 

6.  When  freehold  was  involved,  but  not  brought  in  question  on  the 
appeal — as  to  the  portion  of  a  decree  not  involving  the  freehold.  Al- 
though a  freehold  may  have  been  involved  in  a  litigation,  and  decree 
rendered  therein,  yet  when  no  objection  is  made  to  the  decree  so  far  as 
it  settles  the  freehold,  an  appeal  from  another  part  of  the  same  decree, 
having  no  relation  to  the  question  of  the  freehold,  but  merely  settling  a 
matter  of  account,  will  not  lie  from  the  circuit  court  to  this  court,  but 
must  be  taken  to  the  Appellate  Court.     Cheney  et  al.  v.  Teese  et  al.  444. 
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APPEALS  AND  WKITS  OF  ERROR.     Continued. 
Excessive  damages. 

7.  Question  of  excessive  damages — whether  cognizable  in  Supreme 
Court.  Where  the  Appellate  Court  fails  to  reverse  a  judgment  in  an 
action  sounding  in  tort,  on  the  ground  that  the  damages  are  excessive, 
the  question  of  the  excessiveness  of  the  damages  can  not  be  considered 
in  this  court.     Beeler  v.  Webb,  436. 

Reviewing  facts. 

8.  And  for  what  purpose.  In  an  action  to  recover  damages  arising 
from  negligence,  this  court  is  precluded  from  investigating  controverted 
questions  of  fact  from  the  evidence.  It  can  look  into  the  evidence  only 
for  the  purpose  of  enabling  it  to  pass  upon  the  propriety  of  the  instruc- 
tions given,  refused  or  modified.     Beard  v.  Maxwell,  440. 

9.  As  a  question  of  law.  "Where  there  is  no  dispute  as  to  the  facts 
of  a  case,  the  question  being  whether  such  facts  sustain  a  plea  of  justifi- 
cation in  a  proceeding  by  quo  warranto,  this  court  will  pass  upon  the 
facts,  as  what  they  show  is  a  question  of  law  only.  Launtz  v.  The 
People  ex  rel.  Sullivan,  137. 

10.  In  an  action  against  a  city  for  an  injury  received  in  consequence 
of  negligence  in  keeping  its  sidewalks  in  repair,  the  time  and  place  of 
the  accident,  the  manner  in  which  it  occurred,  the  condition  of  the  side- 
walk at  the  time,  the  alleged  negligence  on  the  part  of  the  city,  and  the 
degree  of  care  which  the  plaintiff  exercised,  are  all  questions  of  fact, 
with  which  this  court  has  nothing  to  do,  except  in  respect  to  the  ruling 
of  the  trial  court  as  to  their  admission  in  evidence,  or  for  the  purpose  of 
passing  upon  the  instructions.     City  of  Mattoon  v.  Fallin,  249. 

11.  Where  this  court  can  not  say  the  evidence  heard  on  the  trial  of 
an  action  for  negligence  does  not  tend  to  sustain  the  judgment,  the  action 
of  the  Appellate  Court  in  affirming  the  judgment  of  the  trial  court  is 
conclusive  on  the  disputed  questions  of  fact.  Wabasht  St.  Louis  and 
Pacific  By.  Co.  v.  Coble,  115. 

Appeal  from  justice  of  the  peace. 

12.  Trial— pleadings— jurisdiction  of  Appellate  Court  On  an  ap- 
peal from  a  justice  of  the  peace  to  the  circuit  court,  the  case  must  be 
tried  de  novo,  upon  the  proofs  offered,  without  written  pleadings;  and 
the  court  trying  the  same  will  have  no  more  extensive  power  or  jurisdic- 
tion than  the  justice  of  the  peace.    Dodge  v.  The  People,  491. 

Drainage  act  of  1879. 

13.  Powers  of  board  of  appeal.     See  DRAINAGE  LAW,  10. 

14.  Powers  of  county  court  on  appeal  from  assessment.  Same 
title,  11. 

15.  Judgment  of  county  court  on  appeal  —  whether  conclusive  on 
legal  questions.     Same  title,  12. 


APPORTIONMENT  OF  COSTS.  See  COSTS,  1. 
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APPORTIONMENT  OF  FUND.     See  ATTACHMENT,  1,  2. 
ARBITRATION  AND  AWARD. 

WITHDRAWING  MATTERS    SUBMITTED. 

1.  What  to  be  regarded  as  a  withdrawal  of  a  part  of  matters  sub- 
mitted. A  promise  by  one  of  the  contesting  parties  to  a  submission  to 
arbitration,  to  pay  certain  of  the  claims  embraced  in  the  submission,  the 
promise  being  upon  such  conditions,  however,  as  to  leave  unsettled  the 
very  question  of  liability  in  respect  to  such  claims  which  was  covered  by 
the  submission,  will  not  be  regarded  as  a  withdrawal  of  them  from  the 
consideration  of  the  arbitrators.     Steere  v.  Brownell,  415. 

Of  the  award. 

2.  Extent  of  the  award,  as  embracing  all  matters  submitted.  An 
award  of  arbitrators,  to  be  valid  and  binding,  must  embrace  and  decide 
all  matters  submitted  to  them  and  not  withdrawn  by  the  parties  from 
their  consideration.     Ibid.  415. 

3.  Award  prepared  by  one  of  the  attorneys  in  the  proceeding.  The 
fact  that  an  award  of  arbitrators  is  prepared  by  one  of  the  attorneys  of 
the  successful  party,  affords  no  ground  for  setting  the  award  aside,  where 
it  fully  expresses  the  findings  and  conclusions  of  the  arbitrators.  Ibid. 
415. 

4.  Effect  of  signing  the  award  at  different  times  and  places.  The 
fact  that  an  award  is  not  signed  by  all  the  arbitrators  at  the  same  time 
and  place,  affords  no  ground  for  setting  the  same  aside.  It  is  sufficient 
that  it  is  signed  by  them  after  the  close  of  their  investigation  and  delib- 
erations, and  fully  expresses  the  conclusions  reached  by  them.    Ibid.  415. 

5.  Setting  aside  of  award  on  technical  grounds.  An  award  should 
not  be  set  aside  on  merely  technical  grounds  that  in  nowise  affect  the 
merits  of  the  controversy,  especially  where  it  is  apparent  that  the  utmost 
good  faith  has  been  observed.     Ibid.  415. 

ASSESSMENT. 
For  taxation. 

1.  Of  the  remedy  by  injunction  for  improper  assessment.  See  TAX- 
ATION AND  TAX  TITLES,  4,  5. 

2.  Cumulative  remedy  by  statute,  when  exempt  property  assessed. 
Same  title,  6,  7. 

3.  Remedy  in  case  of  over-valuation.     Same  title,  8. 
Special  assessment. 

4.  For  local  improvements  in  cities  and  villages.  See  SPECIAL 
ASSESSMENTS,  1  to  10. 

Drainage  act  of  1879. 

5.  Powers  of  county  court  on  appeal  from  assessment.  See  DRAIN- 
AGE LAW,  14. 

6.  Elements  of  benefits  to  land.     Same  title,  9. 
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ASSESSOR'S  PLATS. 
Taxation. 

Whether  necessary — in  order  to  fix  the  character  of  real  estate  as 
lands  or  town  lots.     See  TAXATION  AND  TAX  TITLES,  1,  2. 

ASSIGNEE  IN  BANKRUPTCY.     See  BANKRUPTCY,  1. 

ASSIGNMENT. 

Of  chose  in  action. 

1.  Extent  of  assignee's  rights.  A  chose  in  action  is  not  assignable, 
either  at  common  law  or  under  our  statute,  so  as  to  vest  the  legal  title  in 
the  assignee.  Such  assignee  will  take  the  same  subject  to  all  defences 
that  existed  against  the  assignor.  He  stands  in  the  shoes  of  his  assignor, 
and  can  claim  no  greater  rights  in  the  demand  assigned  than  could  his 
assignor.     Reeve  et  al.  v.  Smith  et  al.  47. 

ATTACHMENT. 
Appoktionment  of  fund. 

1.  Apportionment  of  proceeds  or  fund  among  creditors.  By  section 
37  of  the  Attachment  act,  all  judgments  in  attachment  against  the  same 
defendant  returnable  at  the  same  term,  and  all  judgments  against  such 
defendant  recovered  at  the  same  term  or  at  the  term  where  judgment  in 
the  first  attachment  is  rendered,  shall  share  pro  rata  in  the  proceeds  of 
the  property  attached,  either  in  the  hands  of  the  garnishee  or  otherwise. 
Under  this  section  there  is  no  difference  between  property  attached  and 
funds  in  the  hands  of  a  garnishee.  It  is  the  whole  fund  or  property 
attached,  and  not  any  specific  part  or  portion,  that  is  held  until  it  shall 
be  ascertained  who  or  what  creditors  are  entitled  to  share  in  the  proceeds. 
Reeve  et  al.  v.  Smith  et  al.  47. 

2.  Rights  of  an  assignee  of  a  debt  intervening  two  attachments. 
After  a  debtor  to  a  defendant  in  attachment  had  been  garnisheed  by  a 
creditor  of  the  defendant,  the  latter  transferred  and  assigned  his  claim  or 
demand  to  another  creditor,  and  notice  of  the  transfer  was  given  to  the 
debtor,  when  a  second  creditor  in  attachment  against  the  same  defend- 
ant garnisheed  the  same  debtor,  and  both  suits  proceeded  to  judgment 
at  the  same  term.  The  funds  in  the  hands  of  the  garnishee  were  not 
sufficient  to  satisfy  the  two  judgments,  and  the  court  ordered  the  same 
to  be  apportioned  between  the  two  judgment  creditors  to  the  exclusion 
of  the  assignee  of  the  debt  owing  by  the  garnishee:  Held,  that  the  court 
decided  in  accordance  with  the  law.     Ibid.  47. 

ATTORNEY  AT  LAW. 

Attorney  and  client. 

1.  Privileged  communications — effect  of  the  death  of  the  latter. 
See  EVIDENCE,  17. 
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ATTORNEY  AT  LAW.    Attorney  and  client.     Continued. 

2.  Effect  of  disclosures  by  the  client  himself.     Same  title,  19. 

3.  When  statements  made  to  attorney  not  privileged.    Same  title,  21. 
Contract. 

4.  For  services  of  an  attorney — when  performed  under  a  provision 
to  remove  an  incumbrance  upon  property.     See  CONTRACTS,  3. 

AUDITOR'S  CERTIFICATE. 
Swamp  and  overflowed  lands. 

As  evidence  of  the  character  of  such  lands.  See  SWAMP  AND 
OVERFLOWED  LANDS,  2. 

AUTHENTICATION  OF  FOREIGN  STATUTES.     See  STATUTES,  3. 

BACK  TAXES. 
Collector's  report. 

Of  its  requisites.     See  TAXATION  AND  TAX  TITLES,  15. 

BANKRUPTCY. 
Assignee  in  bankruptcy. 

1.  Whether  he  may  take  after  debtor's  right  of  redemption  is  gone. 
After  land  of  a  debtor  has  been  legally  sold  on  a  valid  execution  against 
him,  and  the  time  of  redemption  has  expired  without  any  redemption 
having  been  made,  the  debtor's  title  and  interest  are  cut  off,  and  his 
assignee  in  bankruptcy  will  acquire  no  right  to  the  land.  Chicago,  Bur* 
ling  ton  and  Quincy  Railroad  Co.  v.  Watson  et  al.  195. 

BENEFICIARIES. 
Trusts. 

Words  construed — as  expressing  the  extent  of  the  interest  in  the 
beneficiary.     See  TRUSTS  AND  TRUSTEES,  9. 

BENEFITS. 
Assessment  op  benefits. 

Under  Drainage  law — elements  of  benefits  to  land.  See  DRAINAGE 
LAW,  9. 

BILL  OF  DISCOVERY.     See  CHANCERY,  5. 

BILL  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILL  OP  EXCEP- 
TIONS, 1,  2. 

BILL  TO  REDEEM.     See  CHANCERY,  6. 
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BOARD  OF  APPEAL. 
Drainage  act  of  1879. 

Powers  of  the  board  of  appeal.     See  DRAINAGE  LAW,  10. 

BROKER. 
Purchase  op  land  through  broker. 

Compensation  of  the  broker — of  the  services  of  the  broker  having 
relation  thereto.     See  CONTRACTS,  7  to  10. 

CAVEAT  EMPTOR. 

Execution  sale  op  land. 

In  case  no  title  passes — rights  of  the  plaintiff  in  execution — how  far 
the  rule  of  caveat  emptor  applies.     See  SALES,  3. 

CERTIORARI. 
At  common  law. 

1.  Of  the  office  of  the  writ.  A  common  law  writ  of  certiorari  can 
not  be  employed  as  a  substitute  for  an  appeal  or  writ  of  error,  to  enable 
an  appellate  court  to  review  the  rulings  of  the  inferior  court  upon  the  law 
and  the  evidence  in  the  progress  of  the  trial,  and  in  the  application  of  the 
law  to  the  facts.  The  only  office  of  the  writ  is  to  bring  before  the  court 
awarding  it,  the  record  of  the  proceedings  of  the  inferior  tribunal,  and 
the  judgment  must  be  either  that  the  writ  be  quashed  and  a  procedendo 
awarded,  or  that  the  record  of  the  proceeding  be  quashed  for  want  of 
jurisdiction,  or  for  illegality  in  the  mode  of  procedure.  Hamilton  et  al. 
v.  Harwood  et  al.  154. 

CHANCERY. 
Jurisdiction. 

1.  Removing  cloud  upon  title.  A  court  of  equity  has  no  jurisdiction 
of  a  bill  by  the  holder  of  the  legal  title  to  remove  a  cloud  from  the  title 
held  by  parties  claiming  adversely,  and  in  the  actual  possession  of  the 
land;  but  where  the  apparent  legal  title  is  in  the  party  in  possession,  and 
it  is  necessary  to  set  the  same  aside  before  the  equitable  or  real  owner's 
title  can  prevail  at  law,  a  court  of  equity  will  have  jurisdiction  to  set  aside 
such  apparent  legal  title,  and  having  obtained  jurisdiction  for  that  pur- 
pose, will  retain  it,  that  full  justice  may  be  done  to  all  parties  concerned. 
Mitchell  et  al.  v.  Shortt  et  al.  251. 

2.  When  defence  is  not  available  at  law.  "Where  the  payee  of  a  note 
is  dead,  and  suit  is  brought  on  it  at  law  by  the  executors  of  his  will,  the 
principal  in  the  note  is  not  a  competent  witness  in  the  action  at  law,  to 
prove  an  agreement  between  him  and  the  payee  for  the  extension  of  the 
time  of  payment,  and  this  fact  will  give  a  court  of  equity  jurisdiction 
of  a  bill  by  the  surety  to  enjoin  the  prosecution  of  the  action  at  law,  in 
which  his  defence  can  not  be  shown  for  the  want  of  any  other  evidence 
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CHANCERY.     Jurisdiction.     Continued. 

of  the  fact  of  the  agreement  to  extend  the  time  of  payment.     Dodgson 
et  al.  v.  Henderson,  360. 
Dismissing  bill. 

3.  On  dissolving  injunction.  There  is  no  error  in  dismissing  a  bill 
in  chancery  on  the  hearing  of  a  motion  to  dissolve  an  injunction  granted 
thereon,  where  the  bill,  on  its  face,  shows  no  right  to  equitable  relief. 
Oardt  et  al.  v.  Brown  et  al.  475. 

4.  Election  to  treat  an  order  as  a  dismissal  of  bill.  See  PRAC- 
TICE IN  THE  SUPREME  COURT,  6. 

Amendment  of  answer. 

5.  Pending  the  hearing — to  set  up  the  Statute  of  Frauds.  It  is  a 
matter  of  discretion  to  allow  a  defendant  in  a  chancery  suit  to  amend 
his  answer  even  after  the  evidence  has  been  heard,  by  setting  up  the 
Statute  of  Frauds,  as  against  mere  oral  declarations  and  admissions  of  a 
trust,  in  respect  to  lands.  If  the  complainant  is  not  prepared  to  meet 
the  new  issue,  and  needs  time,  he  should  present  an  affidavit  of  that 
fact,  and  ask  for  an  extension  of  the  time  for  the  hearing.  Scott  et  al. 
v.  Harris  et  al.  447. 

Bill  of  discovery. 

6.  Whether  other  relief  may  be  sought  thereby.  A  creditor's  bill 
against  an  insolvent  corporation  and  its  officers  and  stockholders  may, 
in  addition  to  seeking  a  discovery  of  assets,  properly  seek  to  have  certain 
payments  made  by  the  corporation  to  others  of  the  defendants  therein, 
adjudged  fraudulent  as  to  the  complainants,  in  which  case  it  is  proper, 
on  a  failure  as  to  the  discovery,  to  retain  the  bill  as  to  the  other  relief 
sought.     Bouton  v.  Smith  et  al.  481. 

Bill  to  redeem. 

7.  By  whom  maintained.  The  assignee  of  notes  secured  by  a  second 
mortgage  on  land,  although  he  was  not  made  a  party  to  a  bill  to  foreclose 
the  prior  mortgage,  but  whose  assignment  is  merely  colorable,  can  not 
maintain  a  bill  to  redeem  from  such  prior  mortgage  and  sale  thereunder. 
Patton  v.  Smith,  499. 

Rescission  of  contract. 

8.  On  the  ground  of  fraudulent  representations.  To  justify  the 
rescission  of  an  executed  contract  of  sale  for  fraud  on  the  part  of  the 
grantee,  it  is  not  only  necessary  to  show  misrepresentations  of  facts  by 
clear  proof,  but  such  misrepresentations  must  be  about  matters  material 
to  the  interest  of  the  grantor.  If  relating  to  an  immaterial  thing,  or  it 
is  the  expression  of  a  mere  matter  of  opinion,  or  relates  to  a  fact  equally 
open  to  the  inquiry  of  both  parties,  a  court  of  equity  will  not  set  aside 
the  conveyance  on  the  ground  of  fraud.    Young  et  al.  v.  Young  et  al.  430. 

On  bill  to  set  aside  execution  sale. 

9.  Sufficiency  of  allegation  of  possession.  A  bill  to  set  aside  a  sale 
of  land  on  execution,  on  the  ground  of  notice  to  the  judgment  creditor 
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CHANCEKY.     On  bill  to  set  aside  execution  sale.     Continued. 

of  the  complainant's  purchase  of  the  premises  before  the  recovery  of  the 
judgment  against  the  former  owner  of  an  undivided  half  thereof,  alleged 
that  the  complainant  took  possession  of  the  land  several  years  before  the 
recovery  of  the  judgment,  when  he  rented  of  the  owner  of  the  other  half 
interest,  and  that  he  had  been  in  the  sole  and  exclusive  possession  of  the 
property  ever  since;  and  in  another  place,  that  the  judgment  creditor 
had  notice  of  his  possession:  Held,  that  the  allegation  of  notice  of  the 
complainant's  rights  by  possession  was  sufficient  on  error.  Farmers' 
National  Bank  of  Bushnell  v.  Sperling,  273. 

Specific  pekfoemance. 

10.  Whether  matter  of  right.  The  specific  performance  of  a  contract 
in  equity  is  not  a  matter  of  right  in  the  party  seeking  it,  but  a  matter  of 
sound  discretion  in  the  court,  which  may  grant  or  deny  relief,  as  may 
appear  equitable  under  all  the  facts  and  circumstances  of  the  case. 
Woods  v.  Evans  et  al.  186. 

11.  Whether  it  will  be  decreed — generally.  A  bill  for  the  specific 
performance  of  a  contract  is  addressed  to  the  sound  discretion  of  the 
court,  and  that  relief  will  not  be  granted  as  a  matter  of  course,  although 
a  legal  contract  may  be  shown  to  exist.  The  contract  must  be  founded 
on  a  good  consideration,  and  be  reasonable,  fair  and  just,  and  it  must 
not  be  inequitable,  or  interfere  with  the  public  interest  to  enforce  the 
same.    Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Reno  et  al.  39. 

12.  A  specific  performance  of  a  contract  will  be  decreed  when  it  is 
apparent,  from  a  view  of  all  the  circumstances  of  the  case,  that  it  will 
subserve  the  ends  of  justice;  and  it  will  be  withheld  when,  from  a  like 
view,  it  appears  it  will  produce  hardship  or  injustice  to  either  of  the  par- 
ties.    Ibid.  39. 

13.  Where  there  is  a  remedy  at  law — the  public  interests  to  be  con- 
sidered. The  owner  of  premises  used  for  a  coal  and  lumber  yard,  made 
a  bond  for  a  deed  of  a  part  of  such  premises  to  a  railway  company, 
which  provided  that  the  company  should  "restore  all  the  switch  connec- 
tions then  existing"  between  the  railroad  and  the  yards  of  the  vendor, 
and  he  afterward  conveyed  the  part  so  sold,  by  a  deed  without  any  con- 
ditions, under  which  other  railway  companies  acquired  title,  and  laid 
tracks,  over  which  all  passenger  and  freight  trains  of  several  roads  passed, 
and  it  appeared  that  to  restore  the  switch  connections  as  before  would 
be  detrimental  to  the  business  of  the  roads  and  to  the  public  interests, 
and  that  there  was  a  track  laid  alongside  of  the  yard,  and  a  connection 
with  it  was  offered.  It  was  held,  that  as  the  vendor  had  an  adequate 
remedy  at  law  for  the  breach  of  the  contract,  and  to  enforce  the  same 
specifically  would  produce  great  hardship  and  burden  upon  the  railroad 
companies,  and  affect  injuriously  the  public  interests,  a  specific  perform- 
ance should  not  be  decreed.     Ibid.  39. 
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CHANCERY.     Specific  performance.     Continued. 

14.  As  to  certainty  and  fairness — and  of  the  consideration.  A  con- 
tract which  is  not  certain,  or  which  is  not  fair  and  just  in  all  its  provisions, 
will  not  be  specifically  enforced  in  a  court  of  equity.  Woods  v.  Evans 
et  al.  186. 

15.  The  only  significance  of  a  contract  to  adopt  one  as  an  heir,  or  to 
give  him  a  child's  part,  being  to  secure  a  right  to  property,  it  is  too  un- 
certain as  to  the  amount  of  property  to  be  reached  by  it  to  be  specifically 
enforced,  in  equity,  against  the  heirs  of  the  party  making  the  same. 
Ibid.  186. 

16.  A  contract  by  one  having  at  the  time  an  estate  of  the  value  of 
$20,000,  and  a  wife  living,  but  no  children,  to  take,  maintain  and  edu- 
cate an  orphan  girl,  eleven  years  old,  and  for  her  services  until  she 
should  attain  the  age  of  eighteen  years  to  leave  and  give  to  her,  at  his 
death,  a  child's  part  of  his  estate,  is  not  based  upon  a  sufficiently  ade- 
quate consideration,  and  can  not  be  regarded  as  so  fair  and  just  and 
certain  as  to  be  specifically  enforced.     Ibid.  186. 

17.  Of  the  evidence  to  prove  contract.  Where  an  attempt  is  made 
to  effect  a  distribution  of  property  of  an  estate  different  from  that  pro- 
vided by  law,  under  a  contract  resting  in  parol,  or  to  be  established  by 
parol  evidence,  as,  where  the  contract  is  lost  or  destroyed,  the  evidence 
relied  upon  should  be  looked  upon  with  jealousy,  and  weighed  in  the 
most  scrupulous  manner.     Ibid.  186. 

18.  As  to  promise  to  pay  purchase  money  under  new  agreement 
after  prior  transaction  set  aside  as  in  fraud  of  creditors.  The  owner 
of  a  tract  of  land  conveyed  the  same  to  his  son-in-law  for  $1200,  taking 
five  promissory  notes,  of  $200  each,  from  the  grantee,  one  to  each  of  the 
grantor's  five  daughters,  the  other  $200  being  the  grantee's  wife's  share 
of  the  purchase  money.  The  conveyance  was  set  aside  at  the  instance 
of  creditors  of  the  grantor,  and  the  notes  given  for  the  purchase  money 
ordered  to  be  surrendered  and  cancelled,  which  was  done,  except  as  to 
one  note  which  had  been  paid.  After  the  land  was  advertised  for  sale 
in  the  interest  of  the  creditors,  the  grantor  agreed  to  discharge  the  judg- 
ments and  the  lien  on  the  land,  and  did  so  upon  the  agreement  of  the 
grantee  to  pay  him  $1200,  which  he  afterward  refused  to  do,  or  give  his 
notes  for  the  price:  Held,  that  a  court  of  equity  would  compel  him  to 
pay  the  sum  really  due  from  him;  and  that  he  could  not  defeat  a  suit  in 
which  relief  was  sought  in  that  regard,  on  the  alleged  ground  the  con- 
veyance was  originally  made  to  defraud  creditors.    Lynn  v.  Lyerle,  128. 

Practice. 

19.  Omission  to  make  formal  disposition  of  injunction  in  decree. 
On  bill  to  compel  the  purchaser  of  land  to  specifically  perform  his  con- 
tract, the  court,  in  decreeing  that  he  pay  the  sum  agreed  to  be  paid,  and 
making  it  a  lien  on  the  premises,  made  no  disposition  of  an  injunction 
previously  granted  restraining  him  from  cutting  and  selling  timber  from 
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the  land:     Held,  no  error,  as  the  decree  fixed  the  rights  of  the  parties, 
and  when  the  defendant  should  execute  the  decree  the  injunction  would 
fall  or  cease  to  hold  good.     Lynn  v.  Lyerle,  128. 
Pkactice  before  the  master. 

20.  Accounting  —  requiring  written  statement  of  disputed  items. 
"Where  a  cause  is  referred  to  a  master  to  state  an  account  between  the  par- 
ties in  interest,  of  the  income  and  rentals  of  property,  and  of  the  taxes, 
interest  paid,  and  other  disbursements,  and  the  accounts  of  the  parties 
are  filed  before  him,  the  settled  practice  will  warrant  the  master  in  hav- 
ing a  written  statement  made  of  any  disputed  items  of  the  accounts,  and 
making  them  the  basis  of  the  evidence  taken  before  him.  Patterson 
et  al.  v.  Johnson,  559. 

21.  Time  for  making  objection  or  disputing  items.  Where  parties 
appear  before  the  master,  to  whom  a  cause  is  referred  to  state  an  account, 
and  there  file  objections  to  such  items  in  the  accounts  presented,  as  they 
desire,  and  the  master  hears  evidence  as  to  such  disputed  items  and  pre- 
pares his  report,  they  can  not,  on  objection  to  the  draft  of  the  report, 
dispute  for  the  first  time  other  items  in  the  account.     Ibid.  559. 

Decree. 

22.  Of  its  binding  effect,  even  if  erroneous.  A  decree  on  a  bill  filed 
by  a  judgment  creditor  against  his  debtor  and  other  judgment  creditors, 
on  whom  service  was  had,  found  certain  real  estate  to  be  the  property  of 
the  debtor  and  subject  to  the  lien  of  the  complainant's  judgment,  and 
directed  its  sale,  and  the  application  of  the  proceeds  to  the  payment  of 
such  judgment,  and  adjudged  it  to  be  a  prior  and  first  lien  upon  the  prop- 
erty as  against  the  owners  of  the  older  judgments.  Under  this  decree  the 
property  was  sold  upon  execution,  and  no  redemption  being  had,  the 
property  was  conveyed  to  the  assignee  of  the  certificate  of  purchase: 
Held,  that  in  the  absence  of  proof  of  fraud,  such  decree,  even  though 
erroneous,  was  conclusive  upon  the  parties  thereto,  and  that  the  title 
acquired  under  the  same  could  not  be  made  subordinate  to  the  liens  of 
the  prior  judgments.  Chicago,  Burlington  and  Quincy  Railroad  Co. 
v.  Watson  et  al.  195. 

Trial  by  jury. 

23.  Constitutional  right — as  to  cases  in  chancery — in  partUbm— 
right  confined  to  cases  at  law.     See  JURY,  1,  2. 

CHOSE  IN  ACTION. 
Assignment. 

Extent  of  assignee's  rights.     See  ASSIGNMENT,  L 

CITY  OFFICEKS. 
Approval  op  official  bonds.    See  MUNICIPAL  CORPORATIONS, 
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CITIZENSHIP. 
Defined. 

1.  Whether  it  includes  the  right  to  vote.  A  citizen,  in  the  popular 
and  appropriate  sense  of  the  term,  is  one  who  by  birth,  naturalization, 
or  otherwise,  is  a  member  of  an  independent  political  society,  called  a 
State,  kingdom  or  empire,  and  who,  as  such,  is  subject  to  its  laws  and 
entitled  to  its  protection  in  all  his  rights  incident  to  that  relation.  The 
term  includes  females  and  minors.  The  right  of  suffrage  is  not  coex- 
tensive with  the  right  of  citizenship.     Blanch  v.  Pausch,  60. 

CLOUD  UPON  TITLE.     See  CHANCERY,  1. 

CONSIDERATION. 

CONTRACT. 

1.  Sufficiency  of  consideration — as  to  a  bond  of  an  agent  to  his 
principal.     See  CONTRACTS,  1. 

2.  Consideration  for  an  agreement  to  extend  the  time  of  payment 
of  a  note— release  of  surety.     See  CONTRACTS,  2. 

CONSTABLES. 
Special  constable. 

1.  Appointment  by  justice — to  serve  summons,  etc.,  in  civil  suit.  A 
justice  of  the  peace  can  not  make  a  lawful  appointment  of  a  constable 
pro  tern,  to  serve  a  summons  or  other  personal  notice  in  a  civil  suit,  and 
the  service  of  summons  by  such  a  constable  will  fail  to  give  the  justice 
of  the  peace  jurisdiction  of  the  person  of  the  defendant.  Hill  et  al.  v. 
Blackwelder,  283. 

CONSTITUTIONAL  LAW. 

General  legislation. 

1.  As  distinguished  from  that  which  is  special — who  may  determine 
as  to  its  applicability.  The  general  clause  in  section  22,  article  4,  of 
the  constitution,  that  when  a  general  law  can  be  made  applicable  no 
special  law  shall  be  enacted,  addresses  itself  to  the  General  Assembly 
alone.  When  that  body  has  concluded  a  special  law  is  necessary,  except 
in  the  cases  expressly  prohibited,  its  conclusion  is  not  subject  to  judicial 
review.     Owners  of  Lands  v.  The  People  ex  rel.  Stookey,  296. 

Local  or  special  legislation. 

2.  In  respect  to  drainage.  There  is  nothing  in  the  constitution  which 
prohibits  local  or  special  legislation  in  respect  to  drainage.  Article  11  of 
that  instrument,  entitled  "Corporations,"  relates  to  private  corporations 
alone,  and  not  to  local  or  municipal  corporations.  "Drainage"  is  not 
named  in  the  direct  prohibition  of  special  or  local  legislation,  in  section 
22,  article  4.     Ibid.  296. 
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Municipal  corporations. 

3.  Legislative  control  over.  The  General  Assembly,  when  not  ex- 
pressly restricted  by  constitutional  provision,  has  the  power  to  define 
and  prescribe  what  shall  be  the  corporate  authorities  of  local  municipal- 
ities, and  even  to  dispose  of  their  revenues.  Owners  of  Lands  v.  The 
People  ex  rel.  Stookey,  296. 

Penalty  for  non-payment  of  taxes. 

4.  Constitutionality,  as  respects  the  rule  of  uniformity,  or  the  mode 
of  enforcement.  Section  129  of  the  Kevenue  act,  and  as  amended  by 
the  act  of  1879,  in  respect  to  penalties,  not  in  violation  of  the  constitu- 
tional rule  of  uniformity,  etc.  Chambers  v.  The  People  ex  rel.  Fuller, 
509.     See  TAXATION  AND  TAX  TITLES,  9,  10. 

Sale  of  land  for  taxes. 

5.  Of  the  power  of  the  legislature.  Section  4,  article  9,  of  the  con- 
stitution, does  not  prohibit  the  legislature  from  providing  for  the  sale  of 
real  estate  for  the  non-payment  of  taxes,  penalties,  etc.  Ibid.  509.  See 
TAXATION  AND  TAX  TITLES,  14. 

Drainage  act  of  1879. 

6.  As  to  legislative  appointment  to  office.    See  DRAINAGE  LAW,  1. 

7.  Drainage  commissioners  as  "corporate  authorities" — as  to  the 
mode  of  their  appointment — whether  within  the  constitution.  Same 
title,  2  to  5. 

8.  As  depriving  one  of  property  without  due  process  of  law.  Same 
title,  6. 

9.  As  conferring  judicial  powers  on  non-judicial  officers.  Same 
title,  7. 

10.  Local  or  special  legislation  in  respect  to  drainage.   Same  title,  8. 
Trial  ey  jury. 

11.  Constitutional  right — as  to  cases  in  chancery  —  in  partition. 
See  JURY,  1,  2. 

CONTESTED  ELECTION.     See  ELECTIONS,  3. 

CONTRACTS. 

Consideration. 

1.  Sufficiency  of  consideration — as  to  a  bond  of  an  agent  to  his 
principal.  A  bond  given  by  an  agent  of  an  insurance  company,  with 
surety,  in  the  penal  sum  of  $1000,  conditioned  that  the  agent  shall 
promptly  pay  to  the  company  moneys  received  by  him  from  time  to  time, 
and  well  and  truly  perform  all  the  duties  of  his  agency  as  long  as  he 
officiates  as  such,  and  shall  deliver  to  his  successor,  or  to  such  person 
as  the  company  may  direct,  all  property  which  he  may  receive  and  hold 
when  his  agency  terminates,  discloses  on  its  face  a  sufficient  considera- 
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tion  to  support  the  undertaking  of  the  obligors  so  long  as  the  agency 
continues,  and  is  not  similar  to  a  guaranty  on  the  part  of  the  surety  to 
be  responsible  for  future  advances.  Such  an  obligation  becomes  bind- 
ing immediately  upon  its  execution  and  delivery.  Estate  of  Rapp  v. 
Phoenix  Ins.  Co.  390. 

2.  For  an  agreement  to  extend  the  time  of  payment.  The  agreement 
of  the  principal  maker  of  a  note  given  for  a  loan,  to  keep  the  money  for 
another  year  after  it  is  due  and  pay  the  same  interest  thereon  as  before, 
is  a  good  and  sufficient  consideration  to  sustain  the  agreement  of  the 
legal  holder  of  the  note  to  extend  the  time  for  the  payment  of  the  same 
for  another  year,  and  the  agreement  for  such  extension  will  release  the 
surety  not  assenting  thereto.     Dodgson  et  al.  v.  Henderson,  360. 

Attoenet  and  client. 

3.  Services  of  an  attorney — when  performed,  under  a  provision  to 
remove  an  incumbrance  upon  property.  The  owner  of  certain  lots  gave 
to  an  attorney  a  contract,  wherein  it  was  recited  there  was  claimed  to  be 
an  incumbrance  upon  the  property,  and  that  it  was  agreed  the  attorney 
should  undertake,  to  the  best  of  his  ability,  by  suit  or  otherwise,  at  his 
own  expense,  to  remove  the  incumbrance  and  release  the  lots  from  the 
pretended  lien  or  claim  of  the  same,  in  consideration  of  which  the  maker 
of  the  contract  was  to  give  the  attorney  full  charge  and  management  of 
the  proceedings,  and  as  compensation  for  his  services  and  expenses  pay 
him  $4000  in  cash  or  transfer  to  him  one-half  of  the  lots,  at  the  option 
of  the  maker,  "when,  and  not  until,  the  undertaking  of  the  said  B.  (the 
attorney)  in  the  premises"  should  be  fully  performed:  Held,  that  the 
attorney  was  not  entitled  to  any  compensation  unless  he  should  first 
remove  the  incumbrance  from  the  lots,  or  some  part  thereof,  and  that 
he  could  not  recover  merely  because  he  had  succeeded  in  reducing  the 
amount  claimed  against  the  property.  His  undertaking  was  to  remove 
the  incumbrance,  and  until  that  was  done  he  was  not  entitled  to  anything 
for  his  services.     Badger  v.  Gallaher  et  al.  662. 

CONSTEUCTION   OF   CONTEAOT. 

4.  Two  instruments  construed  together.  Where  two  written  instru- 
ments are  executed  as  the  evidence  of  one  transaction,  they  will  be  read 
and  construed  together  as  one  instrument,  in  arriving  at  the  intention  of 
the  parties.     Gardt  et  al.  v.  Brown  et  al.  475. 

5.  In  the  case  of  a  deed  and  lease — as  to  the  use  of  the  leased  prem- 
ises in  connection  with  the  premises  conveyed.  The  owner  of  a  hotel 
sold  a  strip  of  land  in  the  rear  of  the  hotel,  on  which  to  erect  a  building 
for  a  dram-shop,  and  at  the  same  time  leased  to  the  purchaser  two  rooms 
in  the  basement  of  the  hotel  for  five  years,  to  be  used  for  billiard  rooms 
in  connection  with  the  saloon.  The  deed  for  the  strip  of  ground  con- 
tained a  clause  that  the  grantee  should  have  the  right  to  use  the  south 
wall  of  the  hotel  building  to  join  the  roof  of  the  building  he  might  erect, 
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and  should  also  have  the  privilege  to  cut  a  door  through  from  such  build- 
ing into  the  basement  rooms  of  the  hotel.  It  was  held,  that  the  clause 
in  the  deed  and  the  written  agreement  for  the  lease  should  be  construed 
together,  and  when  so  construed  gave  the  grantee  no  right  to  maintain 
the  door  from  his  saloon  into  the  basement  of  the  hotel  after  the  expira- 
tion of  his  lease  of  the  basement  rooms.  Oardt  et  al.  v.  Brown  et  al. 
475. 

Contract  of  saue  of  IiAND. 

6.  Failure  of  conditions,  as  rendering  the  transaction  a  mere  option 
to  sell.  Where  a  contract  for  the  sale  and  conveyance  of  real  estate  was 
subject  to  a  condition  that  if  the  vendors  were  unable,  by  reasonable  dili- 
gence and  expense,  to  make  a  good  title  within  ninety  days,  the  contract 
should  be  canceled  and  the  deposit  made  by  the  purchaser  returned  to 
him,  and  the  vendors  were  unable  to  make  title  within  the  time  named, 
it  was  held,  that  the  contract  was  no  longer  binding,  and  became  only  an 
option  to  sell.     Kerfoot  et  al.  v.  Steele  et  al.  610. 

Purchase  through  a  broker. 

7.  Compensation  of  the  broker— of  the  services  of  the  broker  having 
relation  thereto.  A  person  desirous  of  purchasing  certain  real  estate, 
employed  a  real  estate  broker  to  negotiate  the  purchase,  and  agreed  to 
pay  him  $3500  in  consideration  "for  his  services  in  connection  with  the 
purchase. "  The  agent  or  broker  procured  a  contract  for  the  sale  of  the 
property  to  be  executed  by  four  persons,  one  of  whom  had  only  a  life 
estate  in  a  one-fourth  part  of  the  premises,  the  remainder  being  in  her 
minor  children,  so  that  it  became  necessary  to  foreclose  a  mortgage  on 
the  property  to  pass  the  title  to  such  fourth  interest,  which  was  afterward 
done.  The  broker,  after  having  been  paid  the  $3500,  as  agreed  upon, 
sued  his  principal  to  recover  for  his  services  in  consummating  the  title, 
rendered  after  the  date  of  the  contract  of  sale:  Held,  that  the  broker's 
service  did  not  end,  under  the  contract,  with  the  procuring  of  the  agree- 
ment to  sell,  as  the  purchase  was  not  then  completed,  and  that  he  could 
not  recover  for  subsequent  services  rendered,  whereby  the  title  was  in 
fact  acquired.    Ibid.  610. 

8.  So  where,  it  being  uncertain  whether  the  sale  could  be  closed,  and 
the  purchaser  being  desirous  of  renting  the  property,  the  broker  secured 
a  lease  of  it  for  him,  which  was  canceled  as  soon  as  he  acquired  the  title 
through  the  foreclosure,  it  was  held,  that  the  lease  was  made  in  the  carry- 
ing out  of  the  purpose  of  acquiring  the  property  by  purchase,  and  that 
the  services  of  the  broker  in  procuring  its  execution  were  to  be  consid- 
ered as  rendered  in  connection  with  the  purchase,  and  as  paid  for  in  the 
$3500  allowed  him.     Ibid.  610. 

9.  So  where  it  became  necessary  for  the  purchaser  to  borrow  one-half 
of  the  purchase  money  for  the  property  bought,  and  the  broker  assisted 
in  negotiating  the  loan,  to  enable  the  purchaser  to  complete  the  purchase, 
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without  notice  that  an  extra  charge  should  be  made  therefor,  it  was  held, 
that  such  voluntary  service  might  be  treated  as  connected  with  the  pur- 
chase, and  as  falling  under  the  contract  of  employment,  and  that  no 
recovery  in  addition  to  the  sum  agreed  upon  could  be  had  for  such  ser- 
vices.    Kerfoot  et  al.  v.  Steele  et  al.  610. 

10.  Where  a  real  estate  broker  is  employed,  under  a  special  contract. 
to  negotiate  for  his  principal  the  purchase  of  real  property,  at  a  fixed  sum 
as  his  compensation  for  his  services  in  connection  with  such  purchase, 
his  services  will  not  end  or  his  contract  be  completed  until  all  necessary 
arrangements  are  made  whereby  the  principal  may  acquire  the  title  to 
the  property.  It  is  not  enough  to  procure  a  contract  for  a  sale  from  par- 
ties who  are  unable  to  make  a  valid  conveyance.     Ibid.  610. 

Gambling  contracts. 

11.  Dealing  in  options.  Section  130  of  the  Criminal  Code  declares: 
"  Whoever  contracts  to  have  or  to  give  to  himself  or  another  the  option 
to  sell  or  buy  at  a  future  time  any  grain  or  other  commodity,"  shall  be 
subject  to  fine  or  imprisonment,  and  "all  contracts  made  in  violation  of 
this  section  shall  be  considered  gambling  contracts,  and  shall  be  void." 
Pearce  v.  Foote,  228. 

12.  What  is  an  "option."  An  "option"  is  what  are  called,  in  the 
language  of  the  dealers,  "puts"  and  "calls."  A  "put"  is  defined  to  be 
the  "privilege  of  delivering  or  not  delivering"  the  thing  sold,  and  a  "call" 
is  defined  to  be  the  "privilege  of  calling  for  or  not  calling  for"  the  thing 
bought.  "Optional  contracts,"  in  this  sense,  are  usually  settled  by  ad- 
justing market  values,  as  the  party  having  the  "option"  may  elect.  It  is 
simply  a  mode  adopted  for  speculating  in  differences  in  market  values 
of  grain  or  other  commodities.  It  is  in  this  sense  the  term  "option"  is 
used  in  the  statute.     Ibid.  228. 

13.  What  constitutes  a  gambling  contract.  In  this  case  a  person 
entered  into  a  contract  with  a  broker  by  which  the  latter  was  to  take  op- 
tions, in  his  own  name,  and  if  there  were  profits  the  broker  was  to  pay 
them  to  the  other  contracting  party;  if  losses,  the  latter  was  to  pay  them, 
— the  broker  to  receive  a  commission  for  his  services.  No  property  was 
to  be  bought  or  sold.  The  trade  was  to  be  in  differences  and  in  options 
alone,  and  to  settle  upon  profit  and  loss  upon  the  fluctuations  of  the 
market, — guessing  or  betting  on  it.  This  was  held  to  be  a  gambling 
contract,  and  within  the  inhibition  of  the  statute.     Ibid.  228. 

14.  What  contracts  connected  with  a  gambling  transaction  are  within 
the  statute.  Section  131  of  the  Criminal  Code  declares  void  all  promis- 
sory notes,  bills  or  other  securities  made,  or  given,  or  executed,  where 
any  part  of  the  consideration  thereof  is  money  or  any  valuable  thing  won 
by  wager  upon  any  unknown  or  contingent  event  whatever,  or  made,  or 
given,  or  executed,  for  reimbursing  any  money  knowingly  lost  or  ad- 
vanced, at  the  time  and  place  of  such  bet,  to  any  person  so  betting. 
Ibid.  228. 
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15.  So  where  a  person  met  with  losses  under  an  "optional  contract," 
and  in  adjusting  such  losses,  transferred  to  his  broker  through  whom 
and  in  whose  name  the  deal  was  made,  certain  promissory  notes  which 
he  held,  with  his  guaranty  thereon,  it  was  held,  the  assignment  and 
guaranty  of  the  notes  were  void,  not  only  in  the  hands  of  the  immediate 
assignee,  but  also  in  the  hands  of  another  to  whom  the  latter  might 
transfer  the  notes  without  value,  as,  in  the  case  of  an  assignment  for  the 
benefit  of  creditors.     Pearce  v.  Foote,  228. 

16.  Recovering  back  money,  etc.,  paid  in  a  gambling  transaction — 
who  regarded  as  the  "winner,"  in  dealing  in  "options."  Section  132  of 
the  Criminal  Code  gives  a  remedy  to  recover  back  from  the  "winner"  in 
a  gambling  transaction  any  money  or  property  paid  to  him  on  account  of 
such  transaction.     Ibid.  228. 

17.  In  a  suit  brought  to  recover  the  value  of  a  promissory  note  alleged 
to  have  been  delivered  in  payment  of  losses  in  a  gambling  transaction, 
it  appeared  that  the  plaintiff  had  entered  into  an  "optional  contract"  with 
a  broker,  the  latter  to  take  "options"  for  account  of  the  plaintiff,  but  in 
his  own  name,  and  in  case  there  were  losses,  the  plaintiff  was  to  pay 
them,  and  if  there  were  profits  he  was  to  have  the  benefit  of  them,  the 
broker  to  have  a  commission  in  either  event.  Losses  having  resulted, 
in  adjusting  the  differences,  the  plaintiff  transferred  the  note,  which  he 
held,  to  the  broker,  in  payment.  It  was  held,  the  broker  was  a  "winner," 
within  the  statute,  and  the  action  would  lie.     Ibid.  228. 

18.  The  broker  could  not  be  regarded  as  the  "agent"  of  the  plaintiff 
in  a  transaction  of  that  character,  in  any  such  sense  as  would  exonerate 
him  from  the  statutory  liability  to  refund  that  which  he  had  received. 
There  is  and  can  be  no  such  thing  as  "agency"  in  the  doing  of  any  un- 
lawful act.     Ibid.  228. 

19.  Or,  giving  the  contract  the  construction  that  the  plaintiff  should 
reimburse  the  broker  for  any  losses  he  might  sustain  in  optional  or 
gambling  contracts  on  the  board  of  trade,  in  consideration  that  if  any 
gains  should  be  made  in  such  dealing,  the  broker  would  pay  the  same 
to  the  plaintiff,  and  the  plaintiff  would  pay  him  a  commission  for  his 
services, — still  the  transaction  would  be  a  mere  wager,  and  within  the 
statute  which  gives  a  remedy  to  recover  back  money  paid  thereon.  Ibid. 
228. 

20.  To  whom  the  statutory  liability  will  attach,  and  in  what  capacity. 
The  note  which  was  received  by  the  broker,  in  this  case,  on  the  settle- 
ment of  the  differences  in  the  option  deal,  was  included  in  an  assignment 
by  him  to  another  for  the  benefit  of  creditors.  Demand  was  made  upon 
such  assignee  by  the  owner  who  had  transferred  the  note  to  the  broker,, 
for  its  surrender,  which  was  refused.  The  suit  by  the  loser  to  recover 
back  his  note,  or  its  value,  was  brought  against  this  last  holder,  the- 
assignee  for  the  benefit  of  creditors,  not  in  his  representative  character 
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as  such  assignee,  but  as  an  individual.  The  action  was  well  brought, 
and  it  was  proper  that  judgment  be  entered  accordingly.  Pearce  v. 
Foote,  228. 

21.  As  to  the  rule  of  construction  of  the  statute.  Although  the 
statute  prohibiting  the  dealing  in  options  is  highly  penal  in  its  character, 
there  is  no  warrant  for  construing  it  with  any  unreasonable  strictness. 
It  ought  rather  to  have  a  just,  if  not  liberal,  construction,  to  the  end  the 
legislative  intention  may  be  accomplished, — to  prohibit  all  dealings  in 
options  in  grain  or  any  other  commodities.     Ibid.  228. 

22.  Of  the  pleadings — in  trover  to  recover  back  the  value  of  property 
won  under  a  gambling  contract.     See  PLEADING,  1. 

Of  suretyship. 

23.  As  to  bond  given  by  an  agent  to  his  principal — distinguished 
from  an  ordinary  guaranty  as  to  future  advances.     See  SUEETY,  2. 

24.  Whether  contract  terminated  by  the  death  of  the  surety,  as  to 
subsequent  dealings.     Same  title,  3. 

25.  Obligee  retaining  dishonest  agent — effect  on  liability  of  surety 
on  such  agent's  bond.     Same  title,  4,  5. 

CONVEYANCES. 
Consideration. 

1.  Inadequacy  of  consideration — natural  love  and  affection,  as  a 
consideration.  A  conveyance  of  land  by  a  father  to  his  son,  not  in  fraud 
of  creditors,  may  be  sustained  on  the  ground  of  natural  love  and  affec- 
tion, without  the  promise  or  payment  of  any  money  or  other  valuable 
consideration.     Young  et  al.  v.  Young  et  al.  430. 

2.  In  equity.  So  the  mere  fact  that  a  son  did  not  pay  or  agree  to  pay 
the  value  of  land  conveyed  to  him  by  his  father,  can  not  defeat  the  title 
he  acquired  in  that  way,  and'affords  no  ground  for  setting  the  same  aside, 
in  equity.     Ibid.  430. 

Constituents  of  valid  deed. 

3.  The  statute,  as  to  the  conditions  to  a  valid  deed — construed.  Sec- 
tion 1,  chapter  30,  of  the  Eevised  Statutes  of  1874,  to  the  effect  that  every 
deed,  etc.,  not  procured  by  duress,  but  signed,  sealed,  etc.,  the  maker 
being  of  full  age,  sound  mind,  and  discovert,  shall  be  sufficient,  simply 
declares  that  certain  things  shall  constitute  a  good  deed, — it  does  not, 
by  implication,  negative  that  a  good  deed  can  in  no  otherwise  be  made. 
Burnham  et  al.  v.  Kidwell,  425. 

Deed  by  an  idiot. 

4.  Whether  void,  or  only  voidable.  A  deed  made  by  a  person  before 
he  is  adjudged  to  be  an  idiot,  like  the  deed  of  an  infant,  is  not  void,  but 
is  voidable  only.     Ibid.  425. 

5.  Setting  aside  deed  made  by  an  idiot— upon  terms.  Where  land 
is  bought  of  a  person  before  he  is  adjudged  an  idiot,  in  good  faith,  by 
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the  purchaser,  or  money  is  loaned  to  him  in  good  faith,  and  he  secures 
its  payment  by  mortgage,  and  the  proceeds  of  the  sale  or  loan  are  ex- 
pended in  and  about  his  care  and  support,  the  deed  or  mortgage  can  not 
be  avoided  until  the  money  so  received  by  the  idiot  is  returned,  or  offered 
to  be  returned.  Burnham  et  al.  v.  Kidwell,  425. 
Between  husband  and  wife. 

6.  Conveyance  from  husband  to  wife — ripening  into  an  equitable 
title  by  acquiescence.  Although  a  deed  of  land  made  by  a  husband  in 
1854,  just  before  his  death,  to  his  wife,  is  void  at  law,  yet  if  all  the  heirs 
acquiesce  in  such  conveyance  during  the  grantee's  lifetime,  and  take  no 
steps  to  have  it  set  aside,  it  may  be  regarded  and  allowed  to  stand  as  an 
equitable  disposition  of  the  property,  and  the  widow  will  be  entitled  to 
receive  the  rents  and  profits,  and  dispose  of  them  as  she  chooses.  Bangs 
et  al.  v.  Brown  et  al.  80. 

Delivery  of  deeds. 

7.  Without  authority.  Where  an  equitable  owner  of  land,  in  the 
possession  thereof,  procures  the  holder  of  the  legal  title  to  make  a  deed 
to  G,  which  is  left  with  the  equitable  owner's  son,  with  directions  to 
return  the  same  to  the  grantor  and  procure  a  deed  to  D,  and  the  son 
delivers  the  deed  to  C  without  the  direction  or  consent  of  the  equitable 
owner,  no  title  will  pass  by  such  deed.  Mitchell  et  al.  v.  Shortt  et  al. 
251. 

Voluntary  conveyance. 

8.  Want  of  power  of  revocation,  as  affecting  the  validity  of  the 
deed.  The  absence  of  a  power  of  revocation  is  not  of  itself  ground  for 
setting  aside  a  voluntary  conveyance.  It  is  no  more  than  a  circumstance 
to  be  considered  upon  that  question,  in  connection  with  all  the  other 
facts  appearing  in  the  case.     Patterson  et  al.  v.  Johnson,  559. 

Subsequently  acquired  title. 

9.  Inuring  of  subsequently  acquired  title.  By  statutory  provision, 
a  conveyance  of  land  by  one  not  having  title  is  made  valid  to  pass  an 
after  acquired  title,  the  same  as  if  the  grantor  had  the  legal  estate  at  the 
time  of  the  conveyance;  but  this  rule  does  not  extend  to  a  sheriffs  deed 
made  upon  an  execution  sale.     Hill  et  al.  v.  Blackwelder,  283. 

10.  So  where  land  of  a  debtor  is  sold  on  execution,  and  is  again  sold 
under  a  second  execution  within  twelve  months,  a  redemption  by  a  judg- 
ment creditor  from  the  first  sale  will  not  operate  to  pass  title  to  the  pur- 
chaser at  the  second  sale,  but  the  title  will  pass  to  the  purchaser  at  the 
Bale  under  the  redemption.     Ibid.  283. 

Deed  from  a  county. 

11.  Conveying  swamp  lands — mode  of  execution — acknowledgment. 
See  SWAMP  AND  OVEKFLOWED  LANDS,  4. 

12.  Misrecital,  as  to  date  of  act  under  which  made.     Same  title,  5. 


694  INDEX. 


CORPORATIONS. 

NUL  TIEL    COEPOEATION. 

1.  Evidence  required  of  plaintiff.  In  a  suit  by  a  corporation  npon 
an  agreement  in  writing  to  pay  it  a  sum  of  money,  a  plea  of  nul  tiel  cor- 
poration will  not  impose  upon  the  plaintiff  the  burden  of  proving  that 
it  is  in  all  respects  a  perfectly  legal  corporation.  The  plaintiff  will  be 
entitled  to  recover  on  the  issue  presented  by  such  plea,  by  making  proof 
that  it  has  a  de  facto  existence.  Hudson  v.  Green  Hill  Seminary  Cor- 
poration, 618. 

FOREIGN   CORPORATION. 

2.  Who  may  question  its  validity.  The  authority  to  inquire  by  quo 
warranto  whether  a  corporation  de  facto,  organized  and  acting  under 
the  laws  of  another  State,  is  in  all  respects  a  legal  and  valid  corporation, 
belongs  to  such  State,  and  to  it  alone.  If  such  State  fails  to  institute 
proceedings  to  divest  it  of  its  assumed  francises,  no  one  else  can  do  so. 
Ibid.  618.  ! 

CORPORATE   EXISTENCE. 

3.  What  will  show  de  facto  corporate  existence.   See  EVIDENCE,  24. 

4.  When  strict  proof  required — distinction  in  the  application  of  the 
rule.     Same  title,  26,  27. 

f>.  Proof  of  a  de  facto  corporate  existence — admissibility  of  evi- 
dence.    Same  title,  22,  23. 

Religious  coepoeation. 

6.  Devise  to  one  as  trustee — as  distinguished  from  a  devise  to  a 
religious  corporation.     See  WILLS,  7. 

7.  Whether  a  devise  of  money  or  of  land.    Same  title,  8L 
Municipal  corporations.    See  that  title. 

CORPORATE  AUTHORITIES. 
Municipal  corporations. 

Drainage  commissioners  as  "corporate  authority" — as  to  the  mode 
of  their  appointment — whether  within  the  constitution.  See  DRAIN- 
AGE LAW,  2  to  5. 

COSTS. 
Apportionment  op  costs. 

1.  On  appeal  in  county  court — special  assessment  under  Drainage 
act.  On  the  trial  of  an  appeal  in  the  county  court  from  a  special  assess- 
ment under  the  Drainage  act,  the  assessment  on  appellant's  land  was 
reduced  from  $302.50  to  $250.  On  appellant's  motion  to  apportion  the 
costs,  the  court  ordered  and  adjudged  that  he  pay  two-thirds  of  the  costs: 
Held,  that  this  was  not  such  an  abuse  of  the  discretion  of  the  court  as  to 
justify  a  reversal.     Spear  v.  Drainage  Commissioners,  632. 
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COSTS.     Continued. 
Special  assessment. 

2.  For  local  improvements  in  cities  and  villages— as  part  of  the 
assessment     See  SPECIAL  ASSESSMENTS,  9. 

Collection  of  taxes. 

3.  Error  in  extending  costs,  etc. — effect  on  the  validity  of  the  judg- 
ment for  taxes.     See  TAXATION  AND  TAX  TITLES,  22. 

COUNTERFEIT  LAND  SCRIP. 

Action. 

To  recover  for  money  paid  for  counterfeit  land  scrip — whether  a 
return  or  offer  to  return  the  scrip  is  necessary.     See  ACTIONS,  3. 

COUNTIES. 
Swamp  and  overflowed  lands. 

Grant  to  counties — sale  and  conveyance  thereof.  See  SWAMP  AND 
OVERFLOWED  LANDS,  3,  4.  5. 

COUNTY  COURT. 
Jurisdiction. 

1.  Presumptions — as  to  Jurisdiction.     See  JURISDICTION,  1. 
Drainage  act  of  1879. 

2.  Powers  of  county  court  on  appeal  from  assessment.  See  DRAIN- 
AGE LAW,  11. 

3.  Judgment  on  appeal — whether  conclusive  on  legal  questions. 

Same  title,  12. 

CRIMINAL  LAW. 
Of  the  indictment. 

1.  For  statutory  offences — requisites.  An  indictment  for  a  mere 
statutory  offence  must  be  framed  upon  the  statute,  and  this  fact  must 
distinctly  appear  upon  the  face  of  the  indictment  itself.  That  it  may  so 
appear,  the  pleader  must  either  charge  the  offence  in  the  language  of  the 
statute,  or  specifically  set  forth  the  facts  constituting  the  same.  John- 
son v.  The  People,  99. 

2.  Where  the  statute  creating  a  new  offence  does  not  describe  the  act 
or  acts  constituting  such  offence,  the  pleader  is  bound  to  set  them  forth 
specifically.     Ibid.  99. 

3.  Of  the  rule  in  respect  to  larceny  by  bailee,  under  the  statute. 
Section  170  of  the  Criminal  Code,  making  a  conversion  of  property  by  a 
person  to  whom  it  has  been  entrusted,  a  larceny,  is  not  intended  to  apply 
to  any  case  which  is  a  larceny  at  common  law;  and  all  cases  falling  within 
it  are  mere  statutory  larcenies,  and  are  subject  to  the  rule  of  pleading 
applicable  to  statutory  offences.     Ibid.  99. 
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4.  Indictment  for  assault  to  murder — its  requisites.  It  is  not  neces- 
sary that  an  indictment  for  a  felonious  assault  with  intent  to  murder 
should  set  out  the  manner  of  the  assault  with  any  degree  of  particularity, 
the  gist  of  the  offence  being  the  assault  with  a  felonious  intent.  Hamil- 
ton et  al.  v.  The  People,  34. 

5.  For  conspiracy  to  obtain  goods  by  false  pretences.  Where  the 
act  to  be  accomplished  by  a  conspiracy  is  illegal,  as,  to  obtain  the  goods 
of  another  by  false  pretences,  it  is  not  necessary  to  specify  in  the  indict- 
ment the  means  by  which  it  was  intended  to  be  accomplished.  Thomas 
v.  The  People,  531. 

6.  So  a  count  in  an  indictment  that  the  defendants,  on,  etc.,  at,  etc., 
feloniously,  fraudulently  and  deceitfully  did  conspire  and  agree  together, 
with  the  fraudulent  and  malicious  intent  then  and  there,  feloniously, 
wrongfully  and  wickedly,  to  obtain  one  horse,  of  the  value  of  $75,  and 
describing  other  property  in  like  manner  sought  to  be  obtained,  and 
giving  its  value,  the  personal  goods  and  property  of  K.  C,  from  the  said 
K.  C,  by  false  pretences,  and  to  cheat  and  defraud  her,  the  said  K.  0., 
of  the  same,  contrary,  etc.,  is  substantially  good.     Ibid.  531. 

7.  Misjoinder  of  counts.  A  conspiracy  to  obtain  the  goods  of  another 
by  false  pretences  being  only  a  misdemeanor,  both  at  common  law  and 
by  our  statute,  though  punishable  by  confinement  in  the  penitentiary,  an 
indictment  charging  such  offence  in  two  counts,  with  a  third  charging 
the  obtaining  of  the  same  goods  by  false  pretences,  will  not  be  obnoxious 
to  the  objection  of  a  misjoinder  of  counts.     Ibid.  531. 

One  good  count. 

8.  General  motion  to  quash.  A  general  motion  to  quash  an  indict- 
ment containing  several  counts,  should  be  overruled  if  any  count  thereof 
is  good.     Ibid.  531. 

9.  One  good  count — general  verdict.  A  verdict  finding  the  defend- 
ants guilty  of  a  conspiracy  to  obtain  goods  by  false  pretences,  under  an 
indictment  containing  two  counts  for  such  offence,  will  be  sustained  if 
either  of  the  counts  is  good.     Ibid.  531. 

Verdict  as  to  a  portion  of  the  counts. 

10.  Effect  as  to  the  other  counts.  Where  an  indictment  contains 
three  counts,  two  of  them  charging  a  conspiracy  to  obtain  goods  by  false 
pretences,  and  the  third  for  obtaining  goods  by  false  pretences,  a  verdict 
finding  the  defendants  guilty  of  the  conspiracy  to  obtain  the  goods  by 
false  pretences,  saying  nothing  as  to  the  third  count,  is  equivalent  to  a 
finding  of  not  guilty  as  to  that  count.     Ibid.  531. 

Assault  to  murder. 

11.  The  act  of  one  as  the  act  of  all  engaged  in  the  same  unlawful 
transaction.  Where  three  persons  entered  the  premises  of  another  with 
intent  to  steal,  and  on  being  detected  by  the  owner,  assaulted  him,  and 
during  the  difficulty  ensuing,  one  of  them  struck  the  owner  and  another 
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shot  at  him  with  a  pistol,  it  was  held,  that  whatever  act  was  done  by  any 
one  of  the  defendants  so  entering  the  premises,  was  in  law  the  act  of 
all,  and  that  all  were  guilty  of  an  assault  with  intent  to  murder.  Ham- 
ilton et  al.  v.  The  People,  34. 

12.  Pleadings  and  proofs  as  to  deadly  character  of  weapons  used. 
An  indictment  for  an  assault  with  intent  to  commit  murder,  charged  that 
the  defendants  assaulted  the  prosecutor  with  a  loaded  pistol  and  a  hoe, 
without  alleging  the  hoe  and  the  pistol  were  deadly  weapons,  and  there 
was  no  direct  proof  that  they  were  deadly  weapons:  Held,  that  the  in- 
dictment was  sufficient,  and  that  if  it  was  necessary  to  show  the  weapons 
used  were  deadly  ones,  that  was  shown  by  proof  of  an  assault  with  the 
pistol  and  hoe,  and  that  a  hoe,  in  legal  signification,  is  a  deadly  weapon, 
as  much  so  as  a  loaded  pistol  or  an  ax,  and  that  proof  of  their  deadly 
character  was  not  necessary.     Ibid.  34. 

Assault  with  intent  to  commit  rape. 

13.  Of  the  proof  necessary  to  convict.  Before  one  can  be  convicted 
of  an  assault  with  intent  to  commit  a  rape,  it  must  appear,  from  the  evi- 
dence, that  he  made  an  unlawful  assault  upon  the  prosecutrix,  with  intent 
feloniously  and  forcibly  to  ravish  and  carnally  know  her  against  her 
will.     Barr  v.  The  People,  471. 

14.  An  instruction  which  may  be  held  to  imply  that  the  jury  may  find 
the  defendant  guilty  of  an  assault  with  intent  to  commit  a  rape  upon  a 
woman  if  he  simply  made  an  unlawful  assault  without  such  criminal 
intent,  is  positively  bad,  such  not  being  the  law.     Ibid.  471. 

15.  Of  an  instruction — as  omitting  an  essential  element,  and  as- 
suming a  material  fact.     See  INSTRUCTIONS,  2. 

Conspiracy  to  depraud. 

16.  Negligence  of  the  party  conspired  against.  Where  several  per- 
sons conspire  together  to  obtain  the  goods  of  another  by  false  pretences, 
and  obtain  such  goods  upon  the  false  assurance  that  one  of  them  has  a 
clear  title  to  certain  lots  which  are  given  in  exchange,  the  fact  that  the 
owner  of  the  goods  was  induced,  by  his  confidence  in  the  false  assur- 
ances, to  forego  an  examination  of  the  records,  which  would  have  shown 
the  defendants  had  no  good  title  to  convey,  and  was  negligent  in  relying 
upon  the  representations  made,  will  not  prevent  a  conviction  of  the  de- 
fendants so  conspiring  together.     Thomas  v.  The  People,  531. 

Larceny. 

17.  At  common  law — when  the  apparent  possession  is  in  accused. 
At  the  common  law  there  are  three  cases  in  which  a  conviction  for  larceny 
may  be  sustained  when  the  apparent  possession  is  in  the  accused:  First, 
where  the  accused  has  the  mere  custody  of  the  property,  as  contradistin- 
guished from  possession,  as  in  the  case  of  servants  and  the  like;  second, 
where  he  obtains  the  custody  and  apparent  possession  by  means  of  fraud, 
or  with  the  present  purpose  to  steal  the  property;  and  third,  where  one 
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having  acquired  possession  by  a  valid  contract  of  bailment,  which  is 
afterward  terminated  by  some  tortious  act  of  the  bailee,  or  otherwise., 
whereby  the  possession  reverts  to  the  owner,  leaving  the  custody,  merely, 
with  the  former,  and  he  feloniously  converts  the  property  to  his  own 
use.     Johnson  v.  The  People,  99. 

18.  At  common  law,  defined.  Larceny  at  the  common  law  is  denned 
to  be  "the  felonious  taking  and  carrying  away  of  the  personal  goods  or 
property  of  another."  Every  larceny  at  common  law  includes  a  trespass 
to  personal  property,  and  no  one  lawfully  in  the  possession  of  goods  can 
commit  a  larceny  of  them  at  common  law.     Ibid.  99. 

19.  Possession  of  goods,  as  distinguished  from  mere  custody.  Goods 
on  the  premises  of  the  owner,  to  be  used  by  himself  and  family,  includ- 
ing his  servants,  are  always  deemed  to  be  in  the  possession  of  the  owner, 
although  the  ordinary  duties  of  the  servants  and  other  members  of  the 
household  require  them,  from  time  to  time,  to  handle,  occupy  or  use 
them,  or  even  to  sell  or  dispose  of  them.  So  where  chairs,  beds,  etc., 
are  occupied  by  a  guest,  whether  in  a  hotel  or  private  family,  or  where 
plates  or  other  articles  are  used  by  one  at  the  table  of  another,  or  where 
the  owner  delivers  a  chattel  to  another  to  be  examined  or  used  for  some 
temporary  purpose  in  the  presence  of  the  owner,  the  same  rule  applies. 
In  all  such  cases  the  possession  remains  with  the  owner,  and  those  having 
the  temporary  use  or  occupancy  are  deemed  to  have  only  the  mere  cus- 
tody, and  a  felonious  taking  of  the  same  by  them  is  larceny.     Ibid.  99. 

20.  But  when  the  owner  of  a  chattel  delivers  it  to  one,  other  than  a 
mere  servant,  in  trust,  upon  a  contract  that  the  latter  will  faithfully  exe- 
cute the  trust,  the  rule  is  different.  In  such  case,  which  is  an  ordinary 
bailment,  the  possession  as  well  as  the  custody  passes  to  the  bailee  with 
its  delivery,  and  while  the  bailment  exists  the  bailee  can  not,  by  the 
common  law,  commit  a  larceny  of  the  chattels.     Ibid.  99. 

21.  In  case  the  possession  is  obtained  by  fraud.  Where  the  posses- 
sion is  not  fairly  and  honestly  obtained,  as,  when  there  is  an  original 
purpose  on  the  part  of  the  bailee  to  steal  the  property,  and  the  bailment 
is  a  mere  pretence  on  his  part  to  hide  a  felonious  intent,  the  possession 
will  not  pass;  and  if  the  property  is  subsequently  converted  in  pursu- 
ance of  such  criminal  purpose,  it  will  be  larceny,  by  the  common  law. 
Ibid.  99. 

22.  Where  owner  parts  with  the  possession,  and  intends  also  to 
part  with  the  title.  Where  the  owner  intends  to  part  both  with  the  title 
and  possession,  and  the  property  is  delivered  in  pursuance  of  such  inten- 
tion, the  person  receiving  it  can  not  be  convicted  of  larceny,  although  the 
transfer  was  induced  by  the  fraud  of  the  latter,  and  with  a  purpose  to 
steal  the  property.     Ibid.  99. 

23.  Larceny  by  bailee — at  common  law.  Where  the  possession  has 
passed,  under  a  valid  bailment,  to  the  bailee,  if  he  is  guilty  of  any  tor- 
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tious  act  in  respect  to  the  subject  of  the  bailment  whereby  the  contract 
is  terminated,  the  possession  will  revert  back  to  the  bailor,  although  the 
actual  custody  remains  in  the  bailee;  and  if  the  latter  then  appropriates 
the  property  to  his  own  use  with  intent  to  steal  it,  he  will  be  guilty  of 
larceny  at  common  law.     Johnson  v.  The  People,  99. 

24.  Larceny  by  bailee — under  the  statute.  Under  section  170  of  the 
Criminal  Code,  a  bailee  may  commit  a  statutory  larceny  of  the  subject  of 
bailment,  notwithstanding  the  possession  is  in  him.  The  effect  of  this 
statute  is  to  make  that  a  crime  which  before  was  a  mere  breach  of  trust. 
Ibid.  99. 

25.  Allegations  and  proof — as  to  the  common  law  and  statutory 
offence.  Under  an  indictment  for  a  common  law  larceny,  no  conviction 
can  be  had  for  the  statutory  offence  made  larceny  by  section  170  of  the 
Criminal  Code.     Ibid.  99. 

Robbery. 

26.  Sufficiency  of  proof  of  force.  On  the  trial  of  one  for  robbery, 
the  prosecuting  witness  testified  to  the  taking  from  her  a  hand-bag  con- 
taining money,  and  that  the  hand-bag  was  taken  with  such  force  that  it 
bruised  her  arm,  and  it  was  lame  for  several  days:  Held,  that  this  tes- 
timony most  clearly  showed  that  the  taking  was  by  force,  and  that  the 
act  was  a  robbery.     Klein  v.  The  People,  596. 

Selling  liquor  to  a  minor. 

27.  Sufficiency  of  evidence — and  burden  of  proof  to  show  authority. 
On  the  trial  of  one  indicted  for  selling  intoxicating  liquor  to  a  minor,  the 

'  minor  testified:  "I  know  where  defendant's  place  of  business  is.  He 
keeps  a  saloon  under  *  *  *  I  have  been  in  his  place,  and  have  drank 
intoxicating  liquors  there,  within  the  past  eighteen  months,  five  or  six 
times,  and  paid  for  it.  The  last  time  was  about  four  months  ago.  I 
obtained  it  of  his  bar-tender.  I  drank  beer.  I  don't  remember  how 
many  times  I  bought  and  paid  for  intoxicating  liquor  at  his  place — in 
my  best  judgment  it  was  several  times.  I  am  nineteen  years  of  age:" 
Held,  that  this  evidence  was  sufficient  to  justify  a  finding  that  intoxicat- 
ing liquor  was  sold.     Monroe  v.  The  People,  670. 

28.  To  convict  a  dram-shop  keeper  of  selling  intoxicating  liquor  to  a 
minor,  it  is  sufficient  to  prove  the  sale  to  the  minor,  without  showing  it 
was  made  without  the  written  order  of  the  parent,  guardian  or  family 
physician.  If  the  sale  is  made  under  such  written  order,  the  defendant 
must  show  that  fact  in  defence,  to  exonerate  himself  from  the  statutory 
penalty.     Ibid.  670. 

29.  The  People,  in  a  prosecution  under  section  6  of  the  Dram-shop 
act,  for  unlawfully  selling  intoxicating  liquors  to  a  minor,  without  the 
consent  of  his  parent,  guardian  or  family  physician,  make  out  a  prima 
facie  case  by  showing  a  sale  of  intoxicating  liquors  to  the  party  specified 
in  the  indictment  or  complaint,  and  that  such  party  is  a  minor;  and  then 


TOO  INDEX. 


CRIMINAL  LAW.     Selling  liquor  to  a  minob.     Continued. 

the  burden  is  thrown  upon  the  accused  to  show  that  the  sale  or  sales 
proven  were  made  upon  the  written  order  of  the  parent,  guardian  or 
family  physician  of  the  minor.     Birr  v.  The  People,  645. 

30.  Gift,  as  distinguished  from  a  sale — variance.  Under  a  com- 
plaint charging  the  defendant  with  the  offence  of  selling  intoxicating 
liquors  to  a  minor  without  the  proper  authority,  proof  of  a  gift  of  such 
liquors  to  the  minor  will  not  authorize  a  conviction.  Proof  that  the 
minor,  within  eighteen  months  prior,  drank  such  liquor  in  the  defend- 
ant's saloon,  in  connection  with  others,  without  showing  who  paid  for 
the  same,  is  insufficient.     Ibid.  645. 

31.  Of  an  instruction  in  respect  to  a  written  order — although  erro- 
neous, worked  no  injury.  On  the  trial  of  a  dram-shop  keeper  for  selling 
intoxicating  liquors  to  a  minor,  when  such  sale  is  proved,  and  no  written 
order  is  shown  justifying  the  act,  the  defendant  can  not  insist  on  an 
instruction  submitting  the  question  whether  such  sale  was  without  the 
written  order  of  the  parent,  etc. ,  of  the  minor;  and  an  error  in  an  instruc- 
tion for  the  prosecution,  making  the  defendant  liable  for  a  sale  "without 
the  written  consent  of  his  (the  minor's)  parents,"  instead  of  "the  written 
order  of  his  parent,  guardian  or  family  physician, "  there  being  no  evi- 
dence of  any  written  order  from  any  one,  is  harmless,  and  can  work  no 
injury.  In  such  case  the  qualification  might  properly  be  wholly  omitted. 
Ibid.  645. 

Misdemeanor. 

32.  Measure  of  punishment  allowable.  It  is  competent  for  the  legis- 
lature to  provide  that  a  misdemeanor  may  be  punished  by  confinement  in 
the  penitentiary.     Thomas  v.  The  People,  531. 

Alibi,  belied  on  in  defence. 

33.  When  a  judgment  on  verdict  of  guilty  will  not  be  reversed.  Where 
the  proof  clearly  shows  the  commission  of  a  robbery,  and  the  defendant 
is  identified  as  the  guilty  party  by  two  witnesses,  and  an  alibi  is  relied 
upon  in  defence,  which  is  not  very  satisfactorily  proved,  giving  allowance 
for  differences  in  time  and  the  opinions  of  witnesses  of  the  time  when 
the  offence  was  committed,  and  owing  to  the  proximity  of  the  place  where 
the  alibi  is  shown  to  the  place  where  the  robbery  occurred,  a  judgment 
on  a  verdict  finding  the  defendant  guilty  will  not  be  reversed.  Klein  v. 
The  People,  596. 

34.  What  the  defendant  must  show.  A  defendant,  to  establish  an 
alibi,  must  not  only  show  he  was  present  at  some  other  place  about  the 
time  of  the  alleged  crime,  but  also  that  he  was  at  such  other  place  such 
a  length  of  time  that  it  was  impossible  for  him  to  have  been  at  the  place 
where  the  crime  was  committed,  either  before  or  after  the  time  he  was 
at  such  other  place.     Ibid.  596. 

Self-defence. 

35.  Apparent  danger.  On  the  trial  of  one  for  murder,  the  court  in- 
structed the  jury,  for  the  People,  to  the  effect  that  if  the  defendant,  when 
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not  in  actual  or  apparent  danger  of  receiving  death  or  great  bodily  harm 
at  the  hands  of  the  person  with  whom  he  was  involved  in  difficulty,  shot 
and  killed  him,  they  should  find  the  defendant  guilty  as  charged:  Held, 
that  the  defendant  had  no  just  cause  of  complaint  from  the  use  of  the 
words,  "apparent  danger,"  instead  of  words  showing  circumstances  such 
as  to  excite  the  fears  of  a  reasonably  prudent  man.  The  appearance  of 
danger  does  not  imply  more,  but  rather  less,  than  such  urgency  of  danger 
as  to  excite  the  fears  of  a  reasonable  person.     Leigh  v.  The  People,  372. 

36.  On  the  same  trial,  the  court,  on  behalf  of  the  defendant,  instructed 
the  jury  that  if  they  had  any  reasonable  doubt,  from  the  evidence,  whether 
the  defendant,  at  the  time  of  the  shooting,  was  under  a  reasonable  appre- 
hension that  his  antagonist  was  about  to  inflict  upon  him  great  bodily 
harm,  or  would  kill  him,  and  that  he  fired  the  shot  under  that  belief,  it 
was  their  duty  to  acquit:  Held,  that  the  instruction  embraced  about  all 
the  law  of  the  case  upon  the  point  of  self-defence  the  defendant  was 
entitled  to  have  given  to  the  jury,  and  that  there  was  no  error  in  refusing 
other  instructions  varying  from  the  one  given.     Ibid.  372. 

Thkeats. 

37.  In  justification  of  homicide.  On  a  trial  for  murder,  proof  of 
previous  threats  by  the  person  killed  will  not  justify  an  unlawful  attack 
or  killing.  Such  proof  is  admissible  only  for  the  purpose  of  giving 
character  to  any  attack  the  deceased  may  have  subsequently  made  upon 
the  defendant.  The  circumstances  of  such  an  attack  are  to  be  considered 
and  judged  of  in  view  of  the  previous  threats  of  the  deceased.  But 
where  the  attack  is  of  such  a  murderous  character  as  to  clearly  justify 
the  homicide,  as  in  self-defence,  his  previous  threats  will  have  no  weight 
at  all,  and  an  error  in  an  instruction  relating  to  such  threats  will  not 
work  an  injury  to  the  defendant.     Ibid.  372. 

38.  So  on  the  trial  of  a  capital  case,  the  court,  for  the  People,  in- 
structed the  jury  that  the  previous  threats  of  the  deceased  were  only 
admissible  for  the  purpose  of  giving  character  to  the  attack  the  deceased 
might  subsequently  make  upon  the  defendant,  and  concluded:  "And 
before  such  threats  should  be  considered  by  the  jury  as  any  evidence 
whatever  to  extenuate  or  justify  the  killing,  it  must  appear,  from  the 
evidence,  that  the  deceased  actually  attacked  the  defendant  in  such  a 
manner  as  to  create  in  a  reasonable  person  a  reasonable  and  well  grounded 
fear  of  receiving  death,  or  great  bodily  harm,  at  the  hands  of  the  de- 
ceased:" Held,  that  the  last  clause  was  erroneous,  as  an  attack  of  less 
violence  would  have  sufficed;  but  when  the  only  evidence  of  such  attack 
was  that  of  the  defendant,  which  showed  it  to*  have  been  of  such  a  char- 
acter as  to  justify  the  homicide,  independent  of  the  previous  threats,  it 
was  held  that  the  error  in  the  instruction  was  harmless.     Ibid.  372. 

Seasonable  doubt. 

39.  As  applied  to  a  particular  fact.  A  defendant  in  a  criminal  case 
is  not  entitled,  as  a  matter  of  right,  to  an  instruction  that  if  the  jury  have 
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any  reasonable  doubt  as  to  a  particular  thing  in  the  evidence  supposed 
to  relate  to  the  offence  charged,  not  an  essential  fact  in  the  constitution 
of  the  crime,  to  give  the  defendant  the  benefit  of  such  doubt.  Leigh  v. 
The  People,  372. 

40.  So  on  the  trial  of  one  for  murder,  in  which  the  dying  declarations 
of  the  person  injured  were  shown,  the  defendant  asked  the  court  to  in- 
struct the  jury  as  follows:  "In  order  that  such  declarations  should  have 
any  weight,  you  must  further  believe,  from  the  evidence,  that  they  were 
detailed  to  you  substantially  as  they  were  made  by  him  (deceased.)  If 
you  have  any  reasonable  doubt  as  to  whether  the  declarations  were 
made  at  the  time  when  R.  felt  that  death  was  impending  and  certain 
to  follow  almost  immediately,  and  after  he  had  despaired  of  life,  or 
whether  his  declarations  have  been  detailed  to  you  by  witnesses  sub- 
stantially as  they  were  made,  you  should  give  the  defendant  the  benefit 
of  such  doubt."  The  court  modified  the  instruction  by  striking  out  all 
the  words  in  italics.  The  jury,  by  other  instructions,  had  been  fully 
and  most  favorably  instructed  for  the  defendant  upon  the  subject  of 
dying  declarations,  and  as  to  the  necessity  of  proof  of  the  defendant's 
guilt  beyond  a  reasonable  doubt:  Held,  that  there  was  no  error  in  the 
modification.     Ibid.  372. 

CROSS-ERRORS.     See  PRACTICE  IN  THE  SUPREME  COURT,  3. 

CROSS-EXAMINATION.     See  EVIDENCE,  37,  38,  39. 

CURBING. 
Local  improvements  in  cities  and  villages. 

As  part  of  a  street  pavement.     See  SPECIAL  ASSESSMENT,  8. 

CUSTODY. 
Criminal  law. 

Possession  of  goods,  as  distinguished  from  mere  custody.  See 
CRIMINAL  LAW,  19,  20. 

DAMAGES. 

Excessive  damages. 

Question  of  excessive  damages — whether  cognizable  in  the  Supreme 
Court.     See  APPEALS  AND  WRITS  OF  ERROR,  7. 

DEADLY  WEAPON. 

Assault  to  murder. 

A  hoe  as  much  a  deadly  weapon  as  a  loaded  pistol  or  an  ax.  See 
CRIMINAL  LAW,  12. 
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DEATH. 
Of  miner. 

1.  From  negligence  of  mine  proprietor — of  the  right  of  action 
therefor.     See  MINES  AND  MINING,  2,  3. 

2.  Measure  of  damages — elements  to  be  considered.  See  MEAS- 
URE OF  DAMAGES,  1. 

DEBTOR  AND  CREDITOR. 
Giving  preference. 

1.  Whether  a  transaction  to  that  end  is  fraudulent.  Proceedings 
taken  by  one  creditor  whereby  to  acquire  title  to  land  of  his  debtor,  freed 
from  the  liens  of  junior  judgment  creditors,  even  if  under  the  advice 
and  assistance  of  the  debtor,  and  under  his  agreement  to  procure  the 
assignment  of  a  judgment  which  is  a  prior  lien,  where  the  money  or 
means  of  the  debtor  is  not  used  to  procure  the  assignment,  are  not  fraud- 
ulent as  to  other  judgment  creditors  of  the  same  debtor.  In  such  case 
the  unperformed  agreement  on  the  part  of  the  debtor  to  procure  the 
assignment  of  such  judgment,  would  not  incapacitate  the  creditor  from 
obtaining  the  same  with  his  own  means.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Watson  et  al.  195. 

2.  A  debtor's  land  had  been  sold  under  execution,  and  also  under  a 
deed  of  trust,  and  title  thereto  acquired  by  a  bank,  which  held  other  in- 
debtedness against  him.  It  was  arranged  between  the  parties  that  the 
land  should  be  sold  and  conveyed  by  the  bank  to  a  third  person,  for  a 
sum  sufficient  to  include  the  sum  paid  by  the  bank  for  the  same,  together 
with  the  amount  of  such  other  indebtedness,  and  it  was  also  agreed  that 
the  payment  of  the  notes  given  by  the  purchaser  should  satisfy  the  other 
indebtedness  to  the  bank,  the  evidence  of  which  it  still  retained  as  col- 
lateral security  for  the  payment  of  the  purchase  money.  It  was  held, 
in  a  suit  between  creditors,  that  the  debtor  had  the  lawful  right  to  apply 
any  of  his  property,  or  interest  therein  held  by  him,  toward  the  payment 
of  the  notes  of  the  purchaser  of  the  land,  whereby  to  discharge  his 
indebtedness  to  the  bank,  and  that  such  application  amounted  but  to  a 
preference  of  creditors,  and  was  not  fraudulent.     Ibid.  195. 

3.  An  insolvent  debtor  has  a  lawful  right  to  pay  a  bona  fide  debt  with 
any  property  or  means  he  may  have,  in  preference  to  any  other  creditors 
having  no  liens  upon  the  same,  and  such  payment  can  not  be  impeached 
for  fraud.  Nor  will  it  be  fraudulent  for  the  debtor  so  paying  by  the 
conveyance  of  land,  to  procure  releases  of  the  same  from  prior  incum- 
brances by  payment  through  any  honest  means,  so  as  to  make  the  property 
conveyed  pay  as  great  a  part  of  his  indebtedness  as  possible.     Ibid.  195. 

4.  Of  the  voluntary  payment  where  a  debt  is  not  legally  subsisting. 
The  payment  to  one  stockholder  of  a  private  corporation  for  advances 
or  loans  made  by  him  to  the  corporation,  and  interest  thereon,  by  the 
transfer  of  notes  and  accounts,  is  not  fraudulent  as  to  other  creditors 
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of  the  corporation.     At  most  it  is  but  a  preference  of  one  creditor  over 
others,  which  the  law  allows.     Bouton  v.  Smith  et  al.  481. 

5.  But  the  payment  by  an  insolvent  corporation  to  a  stockholder,  of 
a  demand  which  is  not  a  legally  subsisting  debt  capable  of  being  en- 
forced by  suit,  is  a  mere  gift,  and  fraudulent  as  to  bona  fide  creditors. 
Ibid.  481. 

Fraud  as  to  creditors. 

6.  If  contract  avoided  by  the  creditors,  effect  as  to  binding  force  of 
stipulations  as  between  the  parties  to  the  contract.  Where  a  stock- 
holder of  an  insolvent  private  corporation  accepts  notes  and  accounts  of 
the  corporation  at  a  certain  per  cent  discount  on  their  face,  in  payment 
of  a  legal  debt  owing  him  from  the  corporation,  and  also  in  payment  of 
a  large  sum  for  services  rendered  voluntarily  by  him  for  the  corporation 
under  no  contract  for  compensation,  (which  payment  as  to  the  latter  is 
fraudulent  as  to  creditors,)  while  he  may  not  himself  avoid  the  contract, 
yet  if  the  same  is  avoided  by  creditors  it  will  no  longer  bind  him  as  to 
the  prices  at  which  he  received  the  notes  and  accounts,  but  he  will  be 
chargeable  with  the  sums  actually  received  by  him  on  them,  and  the 
actual  value  of  the  remainder  over  and  above  his  just  demands,  or  if  he 
will  render  a  full  account  of  the  net  proceeds  of  such  securities  and  de- 
mands as  he  has  converted  into  money  or  disposed  of,  and  turn  over  the 
balance  to  a  receiver,  he  will  be  required  to  refund  only  the  excess  of 
the  net  receipts  over  and  above  his  just  legal  claim  upon  the  corporation. 
Ibid.  481. 

DECREE.     See  CHANCERY,  21. 

DEEDS. 
Description  of  land. 

1.  Rejection  of  contradictory  or  useless  words.  See  DESCRIP- 
TION—BOUNDAKIES,  3. 

2.  When  a  general  description  will  prevail  over  a  more  specific  one. 
Same  title,  4. 

3.  Generally,  as  to  conveyances  of  land.     See  CONVEYANCES. 

DELIVERY  OF  DEEDS.     See  CONVEYANCES,  7. 

DESCRIPTION— BOUNDARIES. 
Description  of  land  in  levy. 

1.  "West  side"  of  a  tract  of  land — whether  sufficiently  certain. 
Where  a  debtor  owns  ten  acres  on  the  west  side  of  a  forty-acre  tract, 
being  a  quarter  of  a  quarter- section,  a  levy  upon  the  same,  described  as 
the  "west  side  of  the  N.  E.  I  of  the  N.  W.  \  of  sec.  23,"  etc.,  is  not  void 
for  uncertainty,  it  meaning  the  west  half  of  the  tract,  which  includes  the 
ten  acres  off  the  west  side  thereof.     Hill  et  al.  v.  Blackwelder,  283. 


INDEX.  705 


DESCRIPTION— BOUND  AEIES.     Continued. 
Description  of  land  in  will  or  deed. 

2.  In  a  will—whether  sufficiently  certain.  A  devise  in  a  will  of  "the 
south-west  quarter  of  the  north  half  of  section  14,  town  8,  range  2,  west," 
is  not  void  for  uncertainty  in  the  description.  It  is  the  same  as  the  south 
half  of  the  west  half  of  the  north  half  of  the  section;  and  if  the  section 
is  a  mile  square,  the  description  embraces  eighty  acres  off  the  south  side 
of  the  north-west  quarter  of  the  section.     Bradley  v.  Rees  et  al.  327. 

3.  Rejection  of  contradictory  or  useless  words.  Where,  from  the 
entire  description  of  land  in  a  deed  or  will,  there  is  ambiguity  and  doubt 
as  to  the  identity  of  the  property,  the  courts  hold  that  any  contradictory 
or  useless  portion  of  the  description  may  be  disregarded,  so  as  to  render 
the  description  certain  and  complete.     Bowen  et  al.  v.  Allen,  53. 

4.  When  a  general  description  will  prevail  over  a  more  specific  one. 
If  the  property  devised  in  a  will  be  described  as  the  testator's  house  and 
lot  in  the  town  of  P.,  Illinois,  it  will  be  sufficient  upon  showing  that  the 
testator  in  fact  had  a  house  and  lot  in  such  town;  but  when  the  will 
goes  further,  and  gives  a  more  specific  description,  as,  "known  and  de- 
scribed as  follows:  the  north  two-thirds  part  of  lot  No.  19,  block  No.  10, 
railroad  addition  to  the  town  of  P.,  Illinois,"  if  the  testator  had  a  house 
and  lot  on  block  19  it  will  pass,  and  the  more  specific  description  must 
control.  If,  however,  it  is  shown  that  the  testator  never  owned  any 
house,  or  part  of  lot,  on  lot  19,  but  did  own  the  north  two-thirds  of  lot  12, 
in  the  same  block,  upon  which  there  was  a  house,  and  owned  no  other 
house  and  lot  in  the  town,  then  the  general  description  will  prevail,  and 
the  more  specific  one  will  be  rejected.  But  in  the  absence  of  proof  that 
the  testator,  at  the  time  of  making  the  will,  had  no  title  to  any  part  of 
lot  19,  it  could  not  be  inferred  he  had  none,  so  as  to  allow  the  devise  to 
operate  upon  lot  12.  A  stipulation  that  the  north  two -thirds  of  lot  12, 
etc.,  was  all  the  real  estate  the  testator„owned  in  the  town  of  P.  at  his 
death,  is  not  sufficient  to  show  that  he  may  not  have  owned  the  north 
two-thirds  of  lot  19  when  he  made  his  will.    Ibid.  53. 

DILIGENCE. 
Change  op  venue. 

1.  Diligence  in  making  the  application.     See  VENUE,  1. 
Examination  of  records. 

2.  Diligence  of  party  sought  to  be  influenced  by  false  representee 
tions — as,  in  the  examination  of  the  records  as  to  facts  and  title*  See 
ESTOPPEL,  8. 

DOWER. 
Foreclosure  of  mortgage. 

Subject  to  dower  and  homestead — where  the  wife  does  not  join  in  the 
mortgage.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  3,  4,  5. 
45—113  III. 
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DKAINAGE  LAW. 

Constitutionality  of  act  of  1879. 

1.  As  to  legislative  appointment  to  office.  Section  43  of  the  act  enti- 
tled "An  act  to  provide  for  the  construction,  maintenance  and  repair  of 
drains  and  ditches  by  special  assessments  on  property  benefited  thereby," 
approved  May  29,  1879,  does  not  violate  section  10  of  article  10  of  the 
State  constitution,  which  prohibits  the  legislature  from  appointing  or 
electing  any  person  to  an  office.  The  act  creates  no  new  office  to  be 
filled,  but  simply  imposes  additional  duties  upon  officers  already  elected 
by  the  people.     Owners  of  Lands  v.  The  People  ex  rel.  Stookey,  296. 

2.  Drainage  commissioners  as  "corporate  authorities" — as  to  the 
mode  of  their  appointment  —  whether  within  the  constitution.  The 
drainage  commissioners  provided  for  in  the  act  of  May  29,  1879,  being  the 
county  commissioners,  are  not  an  illegal  municipal  corporation  because 
not  elected  by  the  legal  voters  of  the  drainage  district,  or  appointed  in 
some  mode  to  which  they  have  given  their  assent.     Ibid.  296. 

3.  The  only  debt  the  general  Drainage  act  authorizes  the  corporate 
authorities  to  create,  must  be  paid  upon  property  specially  benefited  by 
the  proposed  improvement.  Such  assessment  is  not  a  personal  charge, 
but  is  only  against  the  property.  It  is  the  ownership  in  the  real  estate 
assessed,  and  not  the  public,  merely,  as  such,  that  may  be  injuriously 
affected;  and  this  is  a  sufficient  reason  why  the  corporate  authorities  need 
not  be  required  to  be  elected  by  the  voters  of  the  district.     Ibid.  296. 

4.  The  statute  requires,  as  a  condition  precedent  to  the  formation  of 
a  drainage  district,  that  a  majority  in  number  of  the  adult  owners  of 
lands  lying  in  the  proposed  district,  and  who  shall  be  owners,  in  the 
aggregate,  of  more  than  one-third  of  the  lands  in  such  district,  to  unite 
in  the  petition  to  organize  such  district,  and  allows  all  other  land  owners 
in  the  district  to  contest  the  formation  of  the  district.  In  this  way  an 
assent  to  the  formation  of  the  district  is  shown,  and  the  land  owners' 
rights  may  be  protected.     Ibid.  296. 

5.  The  constitutional  amendment  adopted  in  1878,  imposes  no  lim- 
itations or  restrictions  upon  the  legislature  as  to  the  agencies  to  be  used 
in  the  creation  of  a  drainage  district,  and  under  such  amendment  the 
legislature  has  the  power  to  declare  who  shall  constitute  the  corporate 
authorities  of  such  district;  and  it  is  such  corporate  authorities, — not 
those  elected  by  the  voters,  only, — that  are  to  be  vested  with  power  to 
make  the  improvements  by  special  assessments.     Ibid.  296. 

6.  As  depriving  one  of  property  without  due  process  of  law.  Where 
a  party  whose  land  has  been  specially  assessed  for  benefits  under  the 
general  Drainage  law,  is  afforded  ample  opportunity  of  being  heard  upon 
every  question  of  fact  and  of  law,  and  he  fails  to  urge  any  just  ground 
of  defence,  and  suffers  judgment  to  go  against  his  land,  and  it  is  to  be 
sold,  he  can  not  be  said  to  have  been  deprived  of  his  property  without 
due  process  of  law.     Ibid.  296. 
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DRAINAGE  LAW.     Constitutionality  of  act  of  1879.     Continued. 

7.  As  conferring  judicial  powers  on  non-judicial  officers.  Section 
46  of  the  Drainage  act  of  1879,  which  gives  an  appeal  from  the  drainage 
commissioners'  orders  confirming  special  assessments,  to  the  county  sur- 
veyor, county  treasurer  and  sheriff,  who  are  constituted  an  appeal  board 
to  hear  and  decide  all  appeals,  and  giving  a  further  appeal  from  that 
board  to  the  county  court,  is  not  unconstitutional,  as  conferring  judicial 
powers  on  a  non-judicial  body.  The  board  of  appeals  does  not  exercise 
judicial  powers,  within  the  meaning  of  those  words  in  article  3  of  the 
constitution.  It  construes  no  law,  and  no  legal  rights  are  submitted  to 
and  adjudicated  by  it.  Owners  of  Lands  v.  The  People  ex  rel.  Stookey, 
296. 

8.  Local  or  special  legislation  in  respect  to  drainage.  There  is 
nothing  in  the  constitution  which  prohibits  local  or  special  legislation  in 
respect  to  drainage.  Article  11  of  that  instrument,  entitled  "Corpora- 
tions," relates  to  private  corporations  alone,  and  not  to  local  municipal 
corporations.  "Drainage"  is  not  named  in  the  direct  prohibition  of  spe- 
cial or  local  legislation,  in  section  22,  article  4.     Ibid.  296. 

Assessment  of  benefits. 

9.  Elements  of  benefits  to  land.  On  the  trial  of  an  appeal  from  the 
assessment  of  benefits  to  a  party's  land  by  a  proposed  drainage,  the  jury 
may  take  into  consideration  not  only  the  benefit  to  the  party's  land 
assessed,  by  the  drainage  of  the  same,  but  also  the  benefit  he  may  derive 
by  the  drainage  of  a  slough  which  separates  him  from  his  other  land,  and 
thereby  obviates  the  necessity  of  his  bridging  the  slough  to  reach  such 
other  land;  and  there  is  no  error  in  the  admission  of  evidence  showing 
such  additional  benefit.     Spear  v.  Drainage  Commissioners,  632. 

BOAKD  OF  APPEAL. 

10.  Powers  of  board  of  appeal.  The  board  of  appeal  provided  for 
in  the  Drainage  act  of  1879,  is  limited  to  inquiring  into,  passing  upon 
and  reporting  on  questions  of  fact, — namely,  the  amount  of  benefits 
which  will  accrue  to  each  tract  of  land,  (and  where  the  tract  is  both  dam- 
aged and  benefited,  whether  the  one  exceeds  the  other,  and  how  much,) 
and  whether  the  assessment  made  by  the  commissioners  is  correct. 
Owners  of  Lands  v.  The  People  ex  rel.  Stookey,  296. 

County  court. 

11.  Powers  of  county  court  on  appeal  from  assessment.  An  appeal 
from  the  board  of  appeals  to  the  county  court  can  only  bring  up  for  review 
that  which  was  considered  and  acted  upon  by  the  board  from  which  the 
appeal  was  taken.  Whether  the  appeal  is  by  one  party  or  the  other,  the 
question  before  the  county  court  will  be  substantially  the  same.    Ibid.  296. 

Judgment  on  appeal. 

12.  Whether  conclusive  on  legal  questions.  The  decision  of  the 
board  of  review,  and  of  the  county  court,  on  appeal,  can  only  be  res 
judicata  as  to  the  questions  of  fact  brought  up  by  the  appeal.     Legal 
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DEAINAGE  LAW.    Judgment  on  appeal.     Continued. 

questions  as  to  the  regularity  of  the  proceedings  may  be  raised  on  the 
application  for  judgment  for  non-payment  of  the  assessment.  Owners 
of  Lands  v.  The  People  ex  rel.  Stookey,  296. 

DEAINAGE  COMMISSIONEES. 
As  "corporate  authorities."    See  DEAINAGE  LAW,  2  to  5. 

DUE  PEOCESS  OF  LAW. 
Drainage  act  of  1879. 

Constitutionality— as  depriving  one  of  property  without  due  process 
of  law.     See  DEAINAGE  LAW,  6. 

DYING  DECLAEATIONS.     See  EVIDENCE,  32  to  36. 

ELECTIONS. 
Fraud  and  violence  at  election. 

1.  As  affecting  the  rights  of  one  seeking  to  profit  thereby.  A  per- 
son will  not  be  allowed  to  maintain  quo  warranto  against  an  officer 
holding  over,  on  the  ground  that  the  former  claims  to  have  been  elected 
and  to  have  qualified  as  his  successor,  when  it  appears  from  the  evidence 
that  the  only  title  of  the  relator  to  the  office  was  acquired  through  fraud 
and  violence  at  the  polls.  In  such  case  the  court  will  not  aid  him  in 
attempting  to  receive  the  emoluments  of  the  office.  Soucy  v.  The  People 
ex  rel.  McCracken,  109. 

2.  At  an  election  for  supervisor,  three  persons  came  to  the  window 
where  votes  were  taken,  and  offered  their  ballots  and  affidavits,  when 
the  partisans  of  one  of  the  candidates  knocked  them  down  and  drove 
them  away,  and  would  not  allow  any  one  to  vote  except  for  their  can- 
didate, and  thereby  deterred  others  from  offering  to  vote,  and  the  votes 
of  the  three  persons  so  driven  away  were  received  by  one  of  the  judges 
at  a  back  door,  which,  if  counted,  reelected  the  then  present  super- 
visor. On  quo  warranto  by  the  candidate  against  whom  those  three 
votes  were  counted,  to  oust  the  incumbent,  it  was  held,  that  the  relator 
could  not  be  allowed  to  show  that  the  three  persons  against  whom  the 
violence  was  used  were  not  legal  voters,  as  that  was  a  question  for  the 
judges  of  the  election  to  decide,  and  not  for  the  people,  or  partisans  of 
the  candidate,  and  his  partisans  having  prevented  such  decision,  he 
should  not  be  allowed  to  raise  that  question.     Ibid.  109. 

Contested  election. 

3.  Requisites  of  petition — as  to  qualifications  of  petitioner — for  a 
town  office.  A  petition  for  the  contest  of  an  election  by  one  to  the  office 
of  town  clerk,  or  other  town  office,  should  aver  that  the  petitioner  was 
an  elector  of  the  town,  or  it  will  be  fatally  defective  on  demurrer.  An 
averment  that  the  contestant  was  a  citizen  and  resident  of  the  town  is 
not  sufficient.     Blanck  v.  Pausch,  60. 
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ELECTIONS.     Continued. 
Citizen. 

4.  Citizenship  defined — whether  it  includes  the  right  to  vote.  See 
CITIZENSHIP,  1. 

City  officers. 

5.  Election  of  city  officers  by  city  council — of  the  number  of  votes 
required.     See  MUNICIPAL  COKP ORATIONS,  1,  2. 

EMINENT  DOMAIN. 
Railway  eight  of  way. 

1.  Acquiring  right  of  way  by  one  railway  company  across  the  track 
of  another.  The  sixth  clause  of  section  19  of  the  general  Railroad  law 
of  1872,  confers  power  upon  any  railroad  corporation  formed  under  that 
act,  to  cross,  intersect,  etc.,  any  other  railway  before  constructed,  at  any 
point  in  its  route,  and  upon  the  grounds  of  such  other  railway  company; 
and  provides  that  if  the  two  corporations  can  not  agree  upon  the  amount 
of  compensation  to  be  made  therefor,  or  the  points  and  manner  of  such 
crossings,  etc.,  the  same  shall  be  ascertained  and  determined  in  the 
manner  provided  by  law,  —  which  means  by  a  proceeding  under  the 
Eminent  Domain  act.  Chicago  and  Western  Indiana  Railroad  Co.  v. 
Illinois  Central  Railroad  Co.  et  al.  156. 

2.  The  fact  that  a  railway  company  has  acquired  a  strip  of  land  thirty 
feet  wide  across  another  railway  company's  right  of  way,  for  a  crossing, 
upon  which  to  lay  two  tracks,  at  the  expense  of  the  former,  by  mutual 
agreement  and  for  a  consideration  agreed  upon,  will  not  preclude  the 
former  from  obtaining,  under  the  Eminent  Domain  act,  an  additional 
right  of  way  of  twenty  feet  across  the  latter  company's  road  when  ren- 
dered necessary  by  the  increased  business  of  the  former  road,  where 
there  is  no  restriction  of  such  right  in  the  agreement;  and  it  matters  not 
that  such  increased  business  is  brought  about  by  its  contracts  of  con- 
nection with  other  railroad  companies.     Ibid.  156. 

3.  Where  a  right  of  one  railway  company  to  cross  another  company's 
road  by  two  tracks  has  been  acquired  by  purchase,  and  limited  to  a  right 
of  way  thirty  feet  wide,  and  it  does  not  appear  that  the  relinquishment 
for  the  future  of  any  right  of  further  application  for  additional  facilities 
of  crossing  in  any  way  entered  into  the  amount  of  compensation  which 
was  arranged,  and  the  right  to  lay  additional  tracks  across  the  same  road 
is  sought  by  condemnation,  the  company  seeking  to  condemn  will  not  be 
required  to  surrender  its  rights  acquired  by  the  purchase  in  order  that  he 
may  have  the  condemnation  sought,  and  have  compensation  assessed  for 
the  four  tracks  in  that  proceeding.     Ibid.  156. 

4.  It  matters  not  that  the  necessity  for  an  increase  of  the  right  of  way 
for  additional  tracks  of  a  railway  company  is  caused  by  the  use  of  its 
road  by  other  companies  acting  under  its  lease  or  by  contract,  nor  does 
it  matter  by  what  corporation  or  corporations  its  road  is  actually  operated. 
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EMINENT  DOMAIN.    Railway  eight  of  way.     Continued. 

It  is  still  a  public  use,  and  in  such  case  the  need  of  the  lessees  is  that  of 
the  lessor  company,  and  the  lessees  may  proceed  to  condemn  in  the 
name  of  the  lessor,  when  the  public  necessity  so  requires.  Chicago  and 
Western  Indiana  Railroad  Co.  v.  Illinois  Central  Railroad  Co.  et  al. 
156. 

5.  Where  a  railway  company  has  acquired,  by  agreement,  the  right  to 
lay  two  railroad  tracks  across  a  railroad  previously  constructed,  and  it 
seeks  to  condemn,  under  the  Eminent  Domain  act,  an  additional  strip 
on  which  to  construct  two  other  of  its  tracks  across  the  same  road,  the 
fact  that  it  will  produce  an  obstruction  and  an  inconvenience  to  the 
company  whose  road  is  sought  to  be  crossed  is  no  reason  for  enjoining 
the  proceeding  to  condemn,  as  all  the  damages  caused  thereby,  when 
ascertained,  will  have  to  be  paid,  and  it  will  be  presumed  they  will  be 
fully  awarded.     Ibid.  156. 

Measure  of  damages. 

6.  As  to  farm  crossings.  In  the  condemnation  of  land  for  a  right 
of  way  for  a  railroad  across  a  farm,  the  necessities  and  conveniences  of 
location  for  farm  crossings  should  be  taken  into  consideration,  and  after 
the  condemnation  they  will  be  presumed  to  have  been  considered,  and 
that  damages  were  estimated  upon  the  hypothesis  that  a  farm  crossing 
would  not  be  constructed  and  maintained  at  any  particular  point  where 
it  would  directly  and  seriously  affect  the  safe  and  efficient  operation  of 
the  road.  Chalcraft  v. Louisville,  Evansville  and  St.  Louis  Railroad 
Co.  86. 

EQUITY  OF  REDEMPTION. 
Levy  and  sale  under  execution.     See  EXECUTION,  1. 

ERROR  WILL  NOT  ALWAYS  REVERSE.      See  PRACTICE  IN  THE 
SUPREME  COURT,  4,  5. 

ESTOPPEL. 
General  doctrine. 

1.  Where  one,  by  his  words  or  conduct,  intentionally  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time,  and  the  Statute  of  Frauds  will  have  no  appli- 
cation to  defeat  the  application  of  this  rule.  Hill  et  al.  v.  Blackwelder, 
283. 

To  deny  validity  of  judgment. 

2.  To  deny  the  validity  of  a  judgment  under  which  a  sale  was  made. 
Where  the  defendant  in  a  judgment  rendered  by  a  justice  of  the  peace, 
which  is  made  a  lien  upon  real  estate  by  filing  a  transcript  thereof  in  the 
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ESTOPPEL.     To  deny  validity  OF  judgment.     Continued. 

office  of  the  clerk  of  the  circuit  court,  induces  a  creditor  other  than  the 
plaintiff  in  the  judgment  to  make  a  redemption  under  such  judgment 
from  prior  sales  under  execution,  and  to  bid  off  a  tract  of  land  previously 
sold  to  hold  as  a  security  and  for  the  benefit  of  the  former,  such  party, 
and  those  claiming  under  him  with  notice  of  the  title  thus  acquired,  will, 
in  a  court  of  equity,  be  estopped  from  defeating  such  title  by  showing 
that  the  judgment  of  the  justice  of  the  peace  was  void  for  want  of  juris- 
diction over  the  person  of  such  defendant.  Hill  et  al.  v.  Blackwelder, 
283. 
Fraudulent  intent. 

3.  Whether  a  fraudulent  intent  is  necessary  to  the  application  of 
the  rule.  It  is  not  necessary  to  the  application  of  an  equitable  estoppel 
that  there  should  be  a  fraudulent  intention  on  the  part  of  the  party 
causing  another  to  act  upon  the  belief  of  the  existence  of  a  certain  state 
of  fact,  and  thereby  alter  his  position.  It  is  enough  if  there  would  be  a 
fraudulent  effect  from  allowing  the  party  to  set  up  a  claim  inconsistent 
and  at  variance  with  his  former  acts  and  declarations,  and  that  a  fraud 
would  thereby  be  perpetrated  on  the  rights  of  the  person  thus  induced 
to  alter  his  position.     Ibid.  283. 

By  recitals  in  deed. 

4.  Denial  of  grantor's  title.  The  grantee  in  a  deed  poll,  with  cove- 
nants of  warranty,  is  not  estopped  to  deny  his  grantor's  title.  Patterson 
et  al.  v.  Johnson,  559. 

5.  So  where  real  estate  had  been  conveyed  to  a  party  on  certain  trusts 
to  be  executed  by  him,  the  grantor  conveyed  the  same  property  to  another 
by  trust  deed,  to  secure  a  note  in  favor  of  his  first  grantee  or  trustee,  it 
was  held,  that  the  latter  was  not  estopped  by  the  recitals  and  covenants 
in  the  second  deed  from  claiming  to  act  as  trustee  for  the  beneficiaries 
in  the  trust  deed  to  him.     Ibid.  559. 

Illegality  of  contract. 

6.  Setting  up  illegality  of  contract — as  between  principal  and  agent. 
An  agent  who  receives  money  for  his  principal  upon  a  contract  not  crimi- 
nal or  immoral  in  its  character,  but  contrary  to  public  policy  only,  will  be 
estopped  from  setting  up  the  supposed  illegality  of  such  contract  in  de- 
fence to  an  action  by  his  principal  to  recover  the  money  in  his  hands. 
Snell,  Taylor  &  Co.  v.  Pells,  145. 

7.  A  person,  as  the  agent  of  a  firm  of  contractors  for  the  construc- 
tion of  a  railroad,  procured  subscriptions  for  the  purpose  of  securing  the 
location  of  a  depot  at  a  certain  point  on  the  road,  in  which  those  who 
made  the  subscriptions  were  interested,  the  contractors  having  the  power, 
under  the  terms  of  their  arrangement  with  the  railroad  company,  to  fix  the 
location  of  the  depot  at  the  place  desired.  The  agent  who  thus  procured 
the  subscriptions  was  at  the  time  a  director  in  the  railroad  company,  and, 
having  applied  the  proceeds  of  the  subscriptions  to  his  own  use,  in  a  suit 
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by  his  principals  to  recover  from  him  the  money  so  obtained,  he  set  up 
the  supposed  illegality  of  the  contract  resulting  from  his  official  relation 
to  the  railroad  company,  as  a  defence;  but  it  was  held,  he  was  estopped 
from  relying  upon  such  defence  as  against  his  principals.  SneU,  Tay- 
lor &  Co.  v.  Pells,  145. 

Diligence  requiked— examination  of  records. 

8.  Diligence  required  of  party  sought  to  be  influenced  by  false  rep- 
resentations— as,  in  the  examination  of  the  records  as  to  the  facts  and 
title.  Where  the  foundation  of  the  estoppel  is  in  silence  and  omission 
to  give  notice  of  one's  rights,  the  party  relying  upon  the  same  must  not 
have  had  the  means  of  ascertaining  the  true  state  of  the  title  by  reference 
to  the  public  records.  But  this  rule  does  not  apply  to  a  case  where  the 
land  owner  has  actively  encouraged  and  induced  the  injured  party  to  act. 
Hill  et  al.  v.  Blackwelder,  283. 

In  respect  of  facts  not  known. 

9.  Want  of  knowledge  on  the  part  of  one  who  induces  a  certain 
line  of  action  in  another,  as  to  the  existence  of  facts.  Where  a  party, 
by  his  representations,  or  otherwise,  actually  encourages  and  induces 
another  to  make  a  redemption  from  a  judicial  sale  of  his  land  under  a 
transcript  of  a  judgment  of  a  justice  of  the  peace  against  him,  and  become 
the  purchaser  of  the  land,  he,  and  those  claiming  under  him  with  notice 
of  the  rights  of  such  purchaser  or  his  grantee,  will  be  estopped  from 
defeating  the  title  thus  acquired  by  showing  that  the  service  of  the  sum- 
mons on  him  was  void,  as  being  by  one  not  authorized  to  serve  the  same, 
although  that  fact  may  not  have  been  known  to  him  at  the  time  he  so 
induced  the  other  party  to  make  the  redemption.     Ibid.  283.         > 

By  failure  to  repudiate  action  of  attorney. 

10.  Before  the  rights  of  third  persons  have  accrued,  in  respect  to 
the  title  to  land.  An  attorney  employed  by  an  agent  to  collect  certain 
mortgage  debts,  after  a  sale  for  the  amount  due  the  first  two  mortgagees, 
was  authorized  by  the  agent  for  all  the  mortgagees  to  make  a  sale  of  the 
property  for  a  sum  sufficient  to  pay  all,  and  did  make  such  sale  to  a  party 
who  bought  the  interest  of  one  of  the  mortgagees  whose  debt  was  not 
paid  by  the  sale,  in  time  for  making  redemption,  if  the  arrangement  made 
by  the  attorney  had  then  been  repudiated  by  the  agent.  The  agent  after- 
ward obtained  the  certificate  of  purchase,  and  on  the  expiration  of  the 
time  for  redeeming,  refused  to  transfer  the  certificate,  but  took  proceed- 
ings to  compel  the  making  of  a  deed  to  himself.  It  was  held,  that  such 
agent,  by  not  repudiating  the  sale  made  by  the  attorney  before  the  re- 
demption expired,  and  remaining  silent,  was  estopped  from  asserting 
any  right  to  a  deed  as  against  the  purchaser  from  the  attorney.  Reese 
t.  Wallace,  589. 
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EVIDENCE. 
What  need  not  be  proved. 

1.  As  to  matters  generally  knovm.  Such  things  as  all  person^  of 
ordinary  intelligence  are  presumed  to  know,  are  not  required  to  be 
proved.  It  is  not,  therefore,  necessary,  on  the  trial  of  parties  for  an 
assault  with'  a  loaded  pistol  and  a  hoe,  with  intent  to  murder,  to  prove 
that  they  were  deadly  weapons.     Hamilton  et  al.  v.  The  People,  34. 

Parod  evidence. 

2.  In  explanation  of  a  contract  in  writing.  In  some  cases  parol  evi- 
dence is  admissible  to  show  the  purposes  and  circumstances  under  which 
a  written  contract  was  entered  into  by  the  parties,  but  never  to  vary,  alter 
or  contradict  its  terms.  The  parties  are  not  allowed  to  testify  to  their 
intention  and  understanding  of  a  written  agreement,  but  it  must  speak 
for  itself.     Gardt  et  al.  v.  Brown  et  al.  475. 

3.  As  to  proceedings  in  courts  in  a  foreign  jurisdiction — character 
of  evidence  admissible  concerniny  disposition  of  will  in  court  of  another 
State.  It  is  not  competent  to  prove  by  oral  testimony  what  proceedings 
may  have  been  had  in  a  court  in  any  foreign  jurisdiction.  Such  testi- 
mony that  there  was  a  contest  as  to  a  will  in  another  State  in  its  courts, 
is  inadmissible,  and  can  not  be  considered.     Atwood  v.  Buck,  268. 

4.  To  prove  that  a  will  had  been  offered  for  probate  in  the  probate 
court  in  the  State  of  Vermont,  where  the  testator  formerly  resided,  and 
was  rejected,  some  oral  testimony  was  introduced,  to  the  effect  there  was 
some  contest  concerning  it,  in  such  State,  together  with  the  following 
marks  and  entries  on  the  will:  "Filed  March  27,  1855. — Z.  Cooley, 
Clerk."  "Eec.  at  the  probate  office,  district  of  Georgia,  Vermont,  April 
14,  A.  D.  1855.— J.  Davis,  Judge  of  Probate."  "Cont'd  to  17th  of  July, 
1855."  "Cont'd  to  July  31,  1855."  "Cont'd  to  Sept.  15,  1855,  when  it 
was  adjudged,  on  trial,  that  said  instrument  was  not  the  last  will  and 
testament  of  the  said  M.  B.,  the  attestation  not  being  according  to  the 
laws  of  Vermont. — James  Davis,  Judge."  It  was  held,  that  the  evidence 
was  incompetent,  and  wholly  insufficient  to  show  there  ever  was  any  ad- 
judication as  to  the  will  in  any  court  in  the  State  of  Vermont.    Ibid.  268. 

5.  Only  record  evidence  is  competent  to  prove  an  adjudication  touch- 
ing a  will  in  the  probate  court  of  another  State  having  jurisdiction  of 
such  matters.  Memoranda  of  the  clerk  or  judge  of  such  court,  on  the 
back  of  the  will,  can  not  be  taken  as  a  record  of  any  judicial  determina- 
tion, and  foreign  records  must  be  exemplified  and  properly  attested  before 
they  can  be  admitted  in  evidence.     Ibid.  268. 

6.  To  change  a  devise — mistake  as  to  quantity  of  land.  Where  a 
will  devises  land  which,  by  the  words  used,  embraces  eighty  acres  in  a 
larger  tract,  proof  by  parol  that  the  testator  directed  the  scrivener  to 
draw  the  will  so  as  to  give  only  forty  acres,  is  inadmissible.  A  mistake 
in  drafting  a  will  by  the  draftsman  can  not  be  shown  and  corrected  upon 
parol  evidence  in  such  a  case.     Bradley  v.  Rees  et  al.  327. 
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7.  To  explain  a  latent  ambiguity  in  a  will — and  whether  an  ambig- 
uity is  latent  or  patent.  Where  a  testator  devised  to  his  daughter  "the 
south-west  quarter  of  the  north  half  of  section  14,  town  8,  range  2,  west, 
the  remaining  lands  owned  by  me  to  be  divided  between  the  four  boys," 
it  was  held,  that  there  was  no  ambiguity  on  the  face  of  the  will,  the  in- 
ference therefrom  being  that  he  had  but  four  sons;  but  on  proof  that  the 
testator  had  seven  sons,  an  ambiguity  was  made  apparent,  and,  being  a 
latent  one,  was  explainable  by  parol  evidence.    Bradley  v.  Rees  et  al.  327. 

8.  So  where  a  testator,  after  a  specific  devise  of  land  to  his  daughter, 
added,  immediately  after,  these  words:  "The  remaining  lands  owned  by 
me  to  be  equally  divided  between  the  four  boys,"  and  the  proof  showed 
that  he  had  at  the  time  seven  sons,  four  of  whom  were  minors,  residing 
with  him,  and  the  other  three  being  men,  and  living  in  their  own  homes, 
apart  from  the  father,  it  was  held,  that  parol  proof  not  only  of  the  pre- 
vious facts  known  to  the  testator,  and  of  present  circumstances,  under 
which  he  made  his  will,  but  also  his  declarations  made  at  the  time  of 
making  the  will,  as  well  as  before  and  after,  might  be  resorted  to,  to  re- 
move the  ambiguity,  if  any,  and  to  fix  the  objects  of  his  bounty.  Ibid. 
327. 

9.  To  explain  or  vary  a  will — or  to  identify  the  subject  of  the  devise. 
Extrinsic  evidence  can  not  be  heard  to  alter,  detract  from,  or  add  any- 
thing to  the  provisions  of  a  will.  But  in  case  of  a  latent  ambiguity,  parol 
evidence  is  admissible  for  the  purpose  of  identifying  the  property  in- 
tended to  be  devised.     Bowen  et  al.  v.  Allen,  53. 

10.  As  to  identification  of  swamp  and  overflowed  lands.  See 
SWAMP  AND  OVERFLOWED  LANDS,  1,  2. 

Secondary  evidence. 

11.  As  to  deed  or  other  writing.  Where  the  existence  of  a  deed  or 
other  writing  is  directly  involved,  whether  as  proof  of  the  precise  ques- 
tion in  issue  or  of  some  subordinate  matter  that  tends  to  establish  the 
ultimate  fact  or  facts  upon  which  a  case  turns,  such  deed  or  other  writing 
itself  must  be  produced,  or  its  absence  accounted  for,  before  secondary 
evidence  of  its  contents  is  admissible.  Massey  v.  Farmers'  National 
Bank  of  Virginia,  334. 

Opinions  of  witnesses. 

12.  As  to  benefits  to  land  from  drainage.  Persons  residing  in  the 
neighborhood  of  lands  proposed  to  be  improved  by  drainage,  are  com- 
petent witnesses  to  give  their  opinions  as  to  how  much  such  land  will  be 
benefited  by  the  proposed  drainage,  on  the  trial  of  an  appeal  from  a 
special  assessment,  without  its  being  first  shown  that  they  have  some 
special  knowledge  or  training  on  the  subject.  Spear  v.  Drainage  Com- 
missioners, 632. 

13.  Of  non-expert  witnesses,  generally.  The  opinions  of  non-pro- 
fessional witnesses  about  the  ordinary  affairs  of  life  are  admissible  in 
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evidence  in  all  cases  where,  from  the  nature  of  the  question  involved,  its 
answer  necessarily  depends  upon  mere  opinion.     This  is  peculiarly  so 
in  respect  to  questions  of  value,  time,  distance,  weight,  etc.     Spear  v. 
Drainage  Commissioners,  632. 
Admissions. 

14.  Admissions  by  one  of  several  defendants — against  whom  to  be 
received.  In  an  action  on  the  case  against  two  for  enticing  away  the  wife 
of  the  plaintiff,  the  declarations  and  conversations  of  the  defendant  with 
whom  the  wife  eloped,  during  his  absence  with  her,  before  proof  of  any 
conspiracy  between  the  defendants,  and  his  declarations  after  his  return 
and  after  the  conspiracy  was  consummated,  were  admitted  in  evidence 
on  behalf  of  the  plaintiff,  the  court,  however,  limiting  it  in  its  effect  to  the 
person  who  made  the  declarations.  On  objection  by  his  co-defendant, 
it  was  considered  that  the  matters  proven  did  not  at  all  affect  him,  and 
evidence  concerning  the  declarations  was  certainly  admissible  against 
the  one  who  made  them.     Beeler  v.  Webb,  436. 

Ees  gest^. 

15.  Admissibility  as  part  of  the  res  gestae, — want  of  materiality,  in 
the  light  of  other  evidence.  On  the  trial  of  an  action  for  an  assault  and 
battery  committed  at  a  particular  saloon,  the  proof  showed  that  the  diffi- 
culty originated  at  another  saloon,  in  which  the  son  of  the  defendant  was 
shot  in  the  leg  by  a  brother  of  the  plaintiff,  who  fled  and  was  pursued. 
A  number  of  witnesses  testified  that  the  defendant  was  present  at  the 
saloon  when  the  assault  was  made  by  him,  while  several  witnesses  testi- 
fied in  behalf  of  the  defendant  that  he  was  not  present  at  that  place, 
and  that  the  injury  was  inflicted  by  others.  The  defendant  offered  to 
prove  that  he  tried  to  dissuade  his  son  from  pursuing  the  person  who 
shot  him,  which  the  court  refused  to  allow:  Held,  that  while  the  prof- 
fered evidence  was  properly  admissible  as  part  of  the  res  gestae,  on  the 
theory  of  the  defence,  yet  as  there  was  proof  that  the  defendant  did  in- 
flict the  injury,  the  error  in  its  rejection  was  not  so  material  as  to  justify 
a  reversal.      Wilson  v.  Oenseal,  403. 

AS    GROUND    FOR    EXCEPTION. 

16.  Of  the  sufficiency  of  an  interrogatory  as  ground  for  exception 
that  evidence  concerning  a  particular  matter  had  been  excluded.  In 
an  action  by  a  husband  against  parties  for  enticing  his  wife  to  elope  with 
one  of  them,  counsel  for  the  defendants  asked  a  witness:  "I  will  ask  you 
if  she  (the  wife)  was  living  there  (at  her  father's)  at  the  time  they  made  a 
wedding  feast  and  W.  (the  plaintiff)  failed  to  appear:"  Held,  that  the 
question  would  not  support  an  exception  of  the  exclusion  of  evidence 
to  show  preparations  had  been  made  for  a  wedding,  and  that  the  wedding 
had  been  appointed  to  take  place  at  several  times,  and  that  the  plaintiff 
disappointed  his  intended  wife  by  failing  to  appear.  There  should  have 
been  direct  inquiry  as  to  those  facts,  in  order  to  found  an  exception  to 
the  exclusion  of  a  question  concerning  them.     Beeler  v.  Webb,  436. 
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Privileged  communications. 

17.  As  between  attorney  and  client— effect  of  death  of  the  latter. 
Although  statements  made  by  a  party  to  his  attorney  and  legal  adviser 
are  privileged  when  offered  in  evidence  against  the  client,  if  living,  they 
are  not  privileged  after  his  death,  in  an  inquiry  to  ascertain,  as  between 
his  devisees  under  his  will  and  a  grantee  claiming  under  his  deed  made 
after  the  will,  as  to  what  he  intended  by  his  deed.  Scott  et  al.  v.  .Har- 
ris et  al.  447. 

18.  But  when  the  rights  and  interests  of  the  client,  and  those  claim- 
ing under  him,  and  third  persons,  come  in  conflict,  the  privilege  of  com- 
munications to  his  attorney  is  not  removed  by  the  client's  death.  In 
cases  of  testamentary  disposition  the  rule  seems  to  be  otherwise.  Ibid. 
447. 

19.  Effect  of  disclosure  by  client  himself.  The  privilege  of  secrecy 
as  to  communications  to  an  attorney,  is  that  of  the  client  alone;  and  if 
the  latter  chooses  to  disclose  what  is  communicated  to  his  legal  adviser  in 
professional  confidence,  there  is  no  rule  of  law  to  prohibit  it.     Ibid.  447. 

20.  "Where  a  party,  after  communicating  to  and  advising  with  her 
attorney  as  to  certain  conveyances  of  land,  directs  him  to  inform  the 
legatees  under  her  husband's  will  that  the  deeds  to  her  from  her  hus- 
band, made  subsequent  to  the  execution  of  the  will,  had  only  been  made 
to  enable  her  to  preserve  the  estate,  and  that  if  anything  was  left  after 
the  payment  of  the  debts  it  was  to  be  divided  in  accordance  with  the 
provisions  of  the  will,  and  the  attorney  makes  the  communication  to  the 
legatees,  such  communications  will  not  be  privileged.  The  admissions 
and  statements  of  the  attorney  under  such  circumstances  are  the  admis- 
sions and  statements  of  the  client.     Ibid.  447. 

21.  Where  two  parties  go  together  to  an  attorney,  and  make  state- 
ments to  him  in  the  presence  of  each  other,  such  statements  are  not 
confidential  communications  intended  to  be  withheld  from  the  opposite 
party,  and  there  is  no  error  in  permitting  the  attorney  to  testify  thereto 
in  a  suit  between  the  parties  relating  to  the  subject  matter  of  such  com- 
munications.    Lynn  v.  Lyerle,  128. 

Corporations— corporate  existence. 

22.  Proof  of  de  facto  existence  of  corporation — admissibility  of 
evidence — in  the  case  of  a  foreign  corporation.  In  a  suit  in  this  State 
in  the  name  of  an  alleged  corporation  claimed  to  have  been  organized 
under  the  laws  of  Indiana,  a  special  act  of  the  General  Assembly  of  that 
State  purporting  to  legalize  its  incorporation,  even  though  the  act  be  in- 
valid, as  falling  under  the  provision  of  the  constitution  of  that  State  pro- 
hibiting the  passage  of  special  laws,  is  properly  admissible  in  our  courts 
as  evidence  of  the  recognition  by  that  State  of  the  fact  that  the  plaintiff 
assumes  to  exist  and  act  as  a  corporation,  and  has  a  de  facto  existence. 
Hudson  v.  Green  Hill  Seminary  Corporation,  618. 
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EVIDENCE.     Corporations— corporate  existence.     Continued. 

23.  Upon  the  question  of  the  de  facto  corporate  existence  of  a  cor- 
poration of  the  State  of  Indiana,  in  a  suit  by  it  in  this  State,  in  which 
nul  tiel  corporation  is  pleaded,  a  decision  of  the  Supreme  Court  of  the 
State  of  Indiana  not  pertinent  to  the  issue  being  tried,  is  properly  ex- 
cluded as  evidence  to  the  jury.  Hudson  v.  Green  Hill  Seminary  Cor- 
poration, 618. 

24.  What  will  show  the  de  facto  existence  of  a  corporation.  In  a 
suit  by  a  corporation  upon  a  promissory  note  or  written  obligation  made 
by  the  defendant  for  the  payment  of  money,  the  execution  of  such  note 
or  obligation  will  afford  sufficient  prima  facie  evidence  of  the  de  facto 
corporate  existence  of  the  plaintiff,  and  no  further  proof  thereof  is  neces- 
sary until  such  proof  is  rebutted.     Ibid.  618. 

25.  An  association  may  be  regarded  as  a  de  facto  corporation  when 
there  is  a  law  authorizing  the  creation  of  a  corporation  of  its  class  and 
powers,  and  when  there  is  an  attempt,  in  good  faith,  to  comply  with  the 
law;  and  the  only  error  is  in  filing  a  certified  copy  of  the  articles  of  asso- 
ciation with  the  proper  depositary,  instead  of  a  duplicate  of  such  articles, 
and  when  there  is  also  an  exercise  of  corporate  functions  by  the  associa- 
tion.    Ibid.  618. 

26.  Corporate  existence — when  strict  proof  required — distinction  in 
the  application  of  the  rule.  Where  a  corporation  brings  suit  to  recover 
for  a  subscription  to  its  capital  stock,  the  existence  of  the  corporation 
and  its  capacity  to  lawfully  issue  stock  are  conditions  precedent  to  its 
right  of  recovery.  If  the  stock  can  not  be  lawfully  issued,  the  subscriber 
can  not  get  what  he  has  contracted  for,  and  there  is  an  entire  failure  of 
consideration.  In  such  a  case  it  is  necessary  to  give  strict  proof  of  in- 
corporation,— in  other  words,  that  the  plaintiff  is  a  corporation  de  jure. 
Ibid.  618. 

27.  But  this  rule  has  no  application  to  the  case  of  a  subscription  to  a 
corporation  for  which  the  subscriber  is  to  receive  no  stock  in  considera- 
tion of  his  undertaking.  The  real  consideration  in  such  case  upon  which 
the  plaintiff  is  entitled  to  recover,  is  that  it  has  expended  money,  fur- 
nished materials  or  bestowed  labor  upon  the  faith  of  the  subscription, 
and  not  any  special  benefit  derived,  or  to  be  derived,  by  the  promisor 
from  the  corporation.     Ibid.  618. 

28.  Plea  of  nul  tiel  corporation — evidence  required  of  plaintiff—- 
proof  of  de  facto  existence.     See  CORPORATIONS,  1. 

Reference  to  documents. 

29.  Reference  by  witness  to  deeds  or  other  writings  without  produc- 
ing them— as  mere  inducement  to  the  material  facts.  A  witness  may, 
when  testifying,  for  the  purpose  of  making  his  statements  intelligible 
and  giving  coherence  to  such  of  them  as  are  clearly  admissible,  properly 
speak  of  the  execution  of  deeds,  the  giving  of  receipts,  the  writing  of  a 
letter,  and  the  like,  without  producing  the  writing  referred  to.     Refer- 
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EVIDENCE.    Reference  to  documents.     Continued. 

ences  to  such  writings  as  mere  inducement  to  the  material  parts  of  the 
witness'  testimony  may  be  allowed.  Massey  v.  Farmers'  National  Bank 
of  Virginia,  334. 

30.  So  where  a  father  was  sued  upon  a  note  given  to  a  bank  by  his 
son,  the  father  being  surety,  and  he  denied  the  execution  of  the  note 
under  oath,  the  real  issue  being  the  execution  of  the  note,  his  son,  whose 
deposition  was  taken,  was  asked  whether  the  note  sued  on  was  a  renewal 
note,  and  this  was  objected  to  by  the  defendant  unless  the  old  note  was 
produced.  He  produced  the  same,  and  read  from  it  the  credits,  and 
testified:  "Paid,  July  25,  1879,  $275  and  interest  on  note  to  date.  Paid, 
August  5,  1879,  $1782.75  and  interest  on  note,  to  date.  That  $1782.75 
my  father  owed, — that  is,  he  gave  me  a  deed  to  one  hundred  acres  of 
land  in  1866;  told  me  to  go  to  work  on  it,  and  improve  it,  and  suit  my- 
self, but  had  never  given  me  a  deed,  and  after  he  received  notice  from 
the  bank  in  1879,  he  goes  to  J.  and  deeds  this  one  hundred  acres  of  land 
away  from  me,  with  the  exception  of  forty  acres  where  the  house  and 
barn  stand,  and  said  to  me  and  told  me  to  give  him  a  mortgage  for  $3000, 
and  he  would  enable  me  to  get  a  loan  of  $2000  on  it,  to  pay  upon  this 
note.  He  did  that.  I  had  to  give  him  a  mortgage  for  $3000,  while  I 
never  owed  him  a  dollar  in  the  world.  He  did  that  to  fix  the  bank  so 
they  couldn't  get  anything  off  of  me,  and  he  was  going  to  put  his  prop- 
erty out  of  his  hands,  to  avoid  this  note."  On  objection,  the  court  struck 
out  the  words  in  italics,  and  permitted  the  rest  to  be  read:  Held,  no 
error  in  allowing  the  balance  of  the  answer  to  be  read,  the  reference  to 
the  deeds  being  mere  inducement  to  the  other  testimony.     Ibid.  334. 

AS   TO  MATTERS   NOT  IN  ISSUE. 

31.  Irrelevancy.  In  an  action  against  only  one  of  several  makers  of 
a  promissory  note,  who  denied  its  execution  on  his  part  by  plea  properly 
verified,  there  is  no  error  in  refusing  to  allow  the  defendant  to  show  that 
the  signature  of  another  one  of  the  makers  is  not  in  his  handwriting,  there 
being  no  issue  as  to  the  execution  of  the  note  by  the  latter.     Ibid.  334. 

Dying  declarations. 

32.  Whether  the  conditions  exist.  Upon  the  trial  of  a  person  on  the 
charge  of  murder,  it  appeared  that  the  deceased,  some  days  before  his 
death  from  the  wound  he  had  received,  made  a  statement  to  the  effect 
that  the  defendant  shot  him.  The  preliminary  proof  to  the  court  showed 
that  at  the  time  of  making  the  statement  the  deceased  had  not  been  in- 
formed by  his  physician  or  any  one  else  that  his  wound  was  mortal, 
though  he  said  at  the  time  he  would  not  live  three  days.  It  further 
appeared  that  he  made  no  preparation  of  any  kind  in  view  of  death, 
often  used  profane  language,  and  spoke  about  being  able  to  resume 
business  and  of  getting  married  in  a  few  days:  Held,  that  the  statement 
of  the  deceased  was  not  admissible  as  a  dying  declaration,  it  not  appear- 
ing it  was  made  in  view  of  impending  death,  and  under  the  sanction  of 
a  moral  sense  of  certain  and  just  retribution.    Digby  v.  The  People,  123. 
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EVIDENCE.     Dying  declarations.     Continued. 

33.  Admissibility  of  evidence  in  respect  thereto.  On  the  trial  of 
one  upon  a  charge  of  murder,  the  court  had  the  jury  to  retire,  and  heard 
the  testimony  of  two  witnesses  who  were  present  together  at  the  time  the 
person  injured  made  a  statement  of  the  facts  in  relation  to  his  injury, 
both  of  whom  testified  as  to  the  state  of  mind  of  the  declarant  at  the 
time,  and  his  apprehension  of  death,  but  one  only  as  to  his  declarations, 
from  which  the  court  held  the  same  were  admissible  as  dying  declara- 
tions. The  jury  were  recalled,  when  the  same  testimony  was  repeated, 
and  in  addition  the  witness  who  had  testified  on  the  preliminary  hearing 
only  as  to  the  mental  condition  of  the  declarant,  and  his  apprehension 
of  death,  gave  his  declaration.  On  objection  that  the  court  should  have 
heard,  on  the  preliminary  examination,  the  statement  by  this  latter  wit- 
ness, of  the  declarations,  before  it  was  permitted  to  go  to  the  jury,  in 
order  that  the  defendant  might  not  be  prejudiced  by  something  improper 
that  the  witness  might  say,  it  was  held,  the  testimony  was  in  itself  all 
admissible  and  proper,  and  there  was  no  injury  to  the  defendant  in  this 
regard.     Leigh  v.  The  People,  372. 

34.  Affidavit  of  person  injured,  to  impeach  his  statements  subse- 
quently made,  as  dying  declarations.  There  is  no  material  error  in 
refusing  to  admit  in  evidence  an  affidavit  made  by  a  party  assaulted  and 
injured,  against  his  assailant,  showing  the  facts  of  the  assault,  for  the 
purpose  of  impeaching  his  dying  declarations,  made  afterward,  when 
there  is  nothing  in  such  affidavit  contradictory  of  any  statement  in  his 
dying  declarations.     Ibid.  372. 

35.  Of  an  instruction,  as  not  stating  all  the  elements  necessary  to 
dying  declarations.  An  instruction  in  behalf  of  the  People  in  a  capital 
case  naming  certain  matters  which  the  jury  may  consider  in  determining 
the  weight  to  be  given  to  dying  declarations,  is  not  erroneous  merely 
because  it  fails  to  inform  the  jury  that  the  declarations  must  have  been 
made  under  the  sense  of  impending  death,  when  it  does  not  exclude  the 
idea  of  this  being  a  necessary  element,  and  the  deficiency  is  supplied  in 
one  of  the  defendant's  instructions.     Ibid.  372. 

36.  Contradictions  in  testimony — as  affecting  the  question  of  its 
being  considered  at  all.  Where  two  witnesses  testify  to  dying  declara- 
tions made  in  their  presence,  being  together  at  the  time,  and  their  tes- 
timony agrees  in  the  essential  of  the  commission  of  an  unprovoked 
homicide,  the  fact  that  they  vary  somewhat  as  to  the  attendant  circum- 
stances, one  being  more  full  than  that  of  the  other,  will  not  warrant  an 
instruction  for  the  rejection  of  the  testimony  of  both  on  the  ground  of 
its  being  contradictory  or  untrue.     Ibid.  372. 

Cross-examination. 

37.  Latitude  allowed — discretion  in  trial  court.  Where  there  is 
evidence  tending  to  show  there  had  been  some  difficulty  between  the 
defendant  in  a  criminal  case  and  the  prosecuting  witness,  there  should 


720  INDEX. 


EVIDENCE.     Cross-examination.     Continued. 

be  no  abridgment  of  the  right  of  cross-examination  of  such  witness, 
but  rather  an  extension  of  it.  But  this  court  will  not  interfere  with  the 
exercise  of  the  discretion  of  the  trial  court  in  that  regard,  except  for 
such  an  abuse  of  discretion  as  may  have  materially  affected  the  result 
reached.     Birr  v.  The  People,  645. 

38.  Great  latitude  is  allowable  on  the  cross-examination  of  a  witness, 
and  this  court  will  not  reverse  on  account  of  liberal  rulings  in  that  re- 
gard unless  it  can  see  that  the  discretion  of  the  trial  court  has  been 
abused,  and  injury  has  resulted  to  the  party  complaining.  Wilson  v. 
Genseal,  403. 

39.  So  on  the  cross-examination  of  a  defendant  in  an  action  of  trespass 
for  an  assault  and  battery  upon  the  plaintiff,  there  is  no  error  in  showing 
his  affidavit,  previously  made,  for  a  continuance  of  an  indictment  against 
him  for  the  same  transaction,  and  examining  in  relation  thereto  and 
reading  the  same,  the  statements  in  the  affidavit  being  contradictory  of 
the  whole  theory  of  the  defence.  Such  affidavit  is  admissible  on  cross- 
examination,  as  affecting  his  credibility  as  a  witness.     Ibid.  4=03. 

In  criminal  cases. 

40.  Of  matters  connected  with  an  offer  of  defendant  to  compromise. 
On  the  trial  of  one  for  an  assault  with  intent  to  commit  a  rape,  it  is  proper 
for  the  prosecution  to  prove  that  the  accused  sent  a  party  to  the  father 
of  the  prosecutrix,  who  was  a  married  woman,  to  ascertain  if  the  case 
could  be  compromised;  but  it  is  not  proper  to  prove  that  the  father  said, 
in  reply,  that  he  had  two  farms,  and  that  he  would  spend  them  both 
before  he  would  compromise  the  case.     Barr  v.  The  People,  471. 

41.  Statement  of  a  party's  apprehension  of  trouble.  On  the  trial 
of  an  action  for  an  assault  and  battery  of  the  plaintiff,  the  court  excluded 
a  question  to  one  of  defendant's  witnesses  as  to  statements  previously 
made  by  the  plaintiff  touching  his  apprehension  of  trouble  at  the  place 
where  the  difficulty  afterward  happened,  and  what  he  expected  to  occur. 
The  plaintiff,  on  cross-examination,  had  already  stated  that  he  thought 
there  would  be  some  trouble  that  night:  Held,  that  there  was  no  error 
in  excluding  the  question.     Wilson  v.  Genseal,  403. 

Specific  performance. 

42.  Of  the  evidence  to  prove  contract.     See  CHANCERY,  16. 
Sufficiency  of  pkoof. 

43.  That  a  sale  of  intoxicating  liquors  was  made  to  a  minor.  See 
CRIMINAL  LAW,  27,  28,  29. 

Auditok's  certificate. 

44.  As  to  the  character  of  swamp  and  overflowed  lands.  See  SWAMP 
AND  OVERFLOWED  LANDS,  2. 

Burden  of  proof. 

45.  To  show  authority  for  the  sale  of  intoxicating  liquors  to  minor. 
See  CRIMINAL  LAW,  28,  29. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

BUjL   OF   EXCEPTIONS. 

1.  Its  requisites,  as  purporting  to  contain  all  the  evidence,  to  author- 
ize a  reversal.  The  Appellate  Court  can  not  say  whether  the  finding  of 
the  trial  court  upon  issues  of  fact  upon  an  interpleader  in  an  attachment 
case  was  correct  or  not,  where  the  bill  of  exceptions  does  not  purport, 
on  its  face,  to  contain  all  the  evidence,  and  may  for  that  reason  affirm 
the  judgment,  the  presumption  in  such  case  being  that  there  was  suffi- 
cient evidence  to  sustain  the  finding  of  the  trial  court.  James  v.  Dexter 
et  al.  654. 

2.  Necessity  of  showing  that  a  motion  for  a  new  trial  was  made — 
and  exception  taken.  Where  the  bill  of  exceptions  in  a  case  fails  to  show 
that  any  motion  was  made  for  a  new  trial,  and  that  an  exception  was  taken 
to  the  action  of  the  court  in  overruling  the  motion,  no  reversal  of  the 
judgment  can  be  had.  It  is  not  sufficient  that  the  transcript  of  the  record 
as  made  up  by  the  clerk  shows  that  such  motion  was  made  and  overruled, 
and  an  exception  taken.  These  facts  must  appear  in  the  bill  of  excep- 
tions, to  justify  the  Appellate  Court  in  reversing.     Ibid.  654. 

EXECUTION. 
Equity  of  eedemption. 

1.  Whether  subject  to  levy  and  sale.  Where  a  judgment  debtor's 
interest  in  a  tract  of  land  is  sold  under  a  valid  levy  under  a  valid  judg- 
ment and  execution,  his  right  to  redeem  from  such  sale  is  not  subject  to 
levy  and  sale  under  another  execution.     Hill  et  al.  v.  Blackwelder,  283. 

Of  the  levy. 

2.  Description  of  land — "west  side"  of  a  tract — whether  sufficiently 
certain.     See  DESCRIPTION— BOUND AKIES,  1. 

EXECUTION  SALE  OF  LAND.     See  SALES,  1,  2,  3;  CHANCERY,  8. 

EXEMPT  FROM  TAXATION. 
Remedy  by  injunction. 

1.  For  improper  assessment  See  TAXATION  AND  TAX  TITLES, 
4,5. 

2.  Cumulative  remedy  by  statute.     Same  title,  6,  7. 

FARM  CROSSING. 
Construction  by  eaileoads. 

Duty  of  railroads  in  respect  thereto — securing  the  public  safety. 
See  RAILROADS,  1,  2. 

FICTITIOUS  ACTION. 
Pbactice  in  the  Supbeme  Coubt. 

Dismissal  of  proceedings.  See  PRACTICE  IN  THE  SUPREME 
COURT,  1. 

46—113  Ii/l. 
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FOKECLOSUKE  OF  MOETGAGE.     See  MOETGAGES  AND  DEEDS 
OF  TRUST,  3  to  8. 

FOREIGN  CORPORATION. 
Proof  of  de  facto  existence.     See  EVIDENCE,  22  to  25. 
Who  may  question  its  validity.     See  CORPORATIONS,  2. 

FOREIGN  STATUTES. 
Statutes  of  Indiana. 

1.  Conditions  to  their  taking  effect — as  to  time,  etc.  See  STAT- 
UTES, 2. 

Authentication. 

2.  By  Secretary  of  State,  with  seal  of  State.     See  STATUTES,  3. 

FORMER  ADJUDICATION. 
Probate  of  will. 

1.  As  to  the  conclusiveness  of  probate  of  will.  The  judgment  of 
the  circuit  court,  on  appeal,  admitting  a  will  to  probate,  and  ordering  a 
description  which  had  been  altered  to  be  restored  to  the  original  num- 
ber, until  reversed  or  otherwise  impeached,  or  set  aside  in  a  direct  pro- 
ceeding, is  conclusive  on  all  persons  and  in  all  courts.  Such  probate  is 
conclusive  of  the  validity  of  the  will,  and  of  any  question  of  fraud,  until 
reversed  or  otherwise  legally  vacated.  So  if  the  testatrix  married  after 
publishing  her  will,  its  probate  after  her  death  is  conclusive  that  the 
marriage  did  not  revoke  the  same.     Bowen  et  al.  v.  Allen,  53. 

FORMER  DECISIONS. 

What  actions  survive. 

1.  Death  of  one  of  the  parties.  The  case  of  Pratt  v.  Trustees,  93 
111.  475,  distinguished  from  Estate  of  Rapp  v.  Phoenix  Ins.  Co.  390. 
See  ACTIONS,  1. 

Taxation. 

2.  Relief  as  to  property  exempt  from  taxation.  It  was  said  in 
Preston  et  al.  v.  Johnson,  104  111.  625,  in  speaking  of  the  jurisdiction 
of  the  county  board  to  give  relief  as  to  property  exempt  fom  taxation, 
"the  remedy  through  the  county  board  of  review  and  by  appeal  we  re- 
gard as  adequate  and  exclusive."  While  this  was  true  in  that  particular 
case,  it  is  not  universally  true,  and  is  therefore  calculated  to  mislead. 
The  statutory  remedy  becomes  exclusive  only  when  it  is  selected  and  a 
decision  under  it  invoked.  Illinois  Central  Railroad  Co.  v.  Hodges 
et  al.  323. 

Widow's  award. 

3.  Whether  barred  by  an  ante-nuptial  contract.  The  case  of  Phelps 
v.  Phelps,  72  111.  245,  distinguished  from  McMahill  v.  McMahill,  461. 
See  ADMINISTRATION  OF  ESTATES,  3. 
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FRAUD. 

BY  COLLUSION — BY  VOLUNTARY  CONVEYANCE. 

1.  Divestiture  of  title  by  collusion  between  vendor  and  purchaser 
to  defeat  an  intermediate  sale  on  execution  or  by  voluntary  conveyance. 
Where  the  owner  of  land  under  a  lost  unrecorded  deed  sells  the  same  to 
another,  who  sells  to  A,  who  takes  possession  through  a  tenant,  and  A's 
equitable  title  is  divested  by  a  sheriff's  sale  and  deed  to  B,  if  C  obtains 
a  deed  from  the  original  owner  after  his  sale,  by  the  direction  of  A,  to 
defeat  the  sheriff's  deed,  the  deed  to  C  will  be  fraudulent  as  against  the 
grantee  in  the  sheriff's  deed,  and  a  deed  made  by  C  to  his  wife,  through 
his  son,  will  be  equally  so,  and  will  be  set  aside  by  a  court  of  equity,  the 
wife  having  the  same  notice  of  A's  title  as  her  husband.  Mitchell  et  al. 
v.  Shortt  et  al.  251. 

Fraudulent  intent. 

2.  Whether  a  fraudulent  intent  necessary  to  application  of  doctrine 
of  estoppel.     See  ESTOPPEL,  3. 

Giving  preference  among  creditors. 

3.  Whether  fraudulent.     See  DEBTOR  AND  CEEDITOK,  1,  2,  3. 

FRAUD  AND  VIOLENCE  AT  ELECTION.     See  ELECTIONS,  1,  2. 

FRAUDULENT  CONVEYANCES. 
Debtor  in  failing  circumstances. 

1.  Allowable  transfer  of  property.  A  debtor  in  failing  circumstances 
is  only  allowed  to  transfer  his  property  by  making  a  general  assignment 
of  it  for  the  benefit  of  creditors.     Morrill  et  al.  v.  Kilner,  318. 

2.  Voluntary  conveyance  by  an  insolvent  debtor — subsequent  cred- 
itors. A  conveyance  of  real  estate  without  consideration,  or  for  a  mere 
nominal  one,  by  a  party  who  is  at  the  time  largely  indebted  and  insolvent, 
will  be  regarded  as  fraudulent  and  void,  even  as  against  subsequent  cred- 
itors.    Ibid.  318. 

In  anticipation  of  insolvency. 

3.  Of  a  conveyance  made  in  anticipation  of  insolvency.  A  person, 
about  a  week  after  contracting  for  a  loan  of  money,  conveyed  certain  lots 
owned  by  him  to  his  mother,  without  consideration,  and  received  the 
money  upon  the  loan  the  next  day  after  the  execution  and  delivery  of 
his  deed,  and  the  deed  was  not  recorded  until  eleven  months  after  its 
execution,  and  only  a  day  or  two  before  the  grantor  made  a  general  assign- 
ment. It  was  held,  that  from  these  facts  it  could  be  fairly  inferred  that 
the  conveyance  to  the  mother  was  made  in  anticipation  of  the  grantor 
becoming  indebted,  and  that  the  same  was  fraudulent  as  to  the  party 
loaning  him  the  money.     Ibid.  318. 

FREEHOLD. 
Whether  freehold  involved.      See  APPEALS  AND  WRITS  OF 
ERROR,  5,  6. 
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GAMBLING  CONTRACTS.    See  CONTEACTS,  11  to  2! 

GIFT. 
Op  intoxicating  liquors  to  minor. 

As  distinguished  from  a  sale.    See  CRIMINAL  LAW,  30. 

GUARDIAN  AND  WARD. 
Ward. 

1.  How  far  bound  by  the  action  of  his  guardian.  On  a  bill  for  an 
accounting,  in  respect  to  the  income  of  real  property  and  charges  and 
disbursements,  filed  by  a  minor,  by  his  guardian  and  next  friend,  the 
cause  was  referred  to  the  master  to  take  evidence  and  state  the  account. 
On  the  hearing  before  the  master,  the  minor  was  represented  by  his 
guardian  in  person,  as  well  as  by  his  solicitor,  and  the  parties  then  filed 
a  written  statement  of  certain  items  in  the  accounts  presented  which 
they  desired  to  dispute,  and  the  evidence  taken  was  in  support  or  denial 
of  these  items:  Held,  that  the  minor  was  bound  by  the  action  of  his 
guardian  and  solicitor  in  making  up  the  issues  on  the  accounts.  Patter- 
son et  al.  v.  Johnson,  559. 

HOMESTEAD. 
Foreclosure  of  mortgage. 

Subject  to  homestead  and  dower— where  the  wife  does  not  join  in  the 
mortgage.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  3,  4,  5. 

HUSBAND  AND  WIFE. 
Conveyance. 

From  husband  to  wife— ripening  into  an  equitable  title  by  acqui- 
escence.   See  CONVEYANCES,  6. 

IDIOCY. 
Deed  by  an  idiot. 

1.  Whether  void  or  only  voidable.     See  CONVEYANCES,  4. 

2.  Setting  aside  deed— upon  terms.    Same  title,  5. 

INDIANA  STATUTES. 
Taking  effect. 

1.  Conditions  as  to  their  taking  effect— as  to  time,  etc  See  STAT- 
UTES, 2. 

Authentication. 

2.  By  Secretary  of  State,  with  seal  of  State    Same  title,  3. 

INFORMATION. 
In  the  county  court. 

1.  Of  the  affidavit— before  whom  it  is  to  be  made.  The  county 
court  may  grant  leave  to  the   State's  attorney  to  file  an  information 
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INFORMATION.    In  the  county  court.     Continued. 

against  one  for  selling  intoxicating  liquors  without  a  legal  license,  upon 
a  proper  affidavit  made  before  a  justice  of  the  peace,  which  satisfies  the 
court  that  there  is  probable  cause  for  filing  an  information.  It  is  not 
essential  the  affidavit  should  be  made  before  the  judge  of  the  county 
court.     Carrow  v.  The  People,  550. 

INJUNCTION. 
Assessment  for  taxation. 

1.  Of  the  remedy  by  injunction  for  improper  assessment.  See 
TAXATION  AND  TAX  TITLES,  4,  5. 

2.  Cumulative  remedy  by  statute,  when  exempt  property  assessed. 
Same  title,  6,  7. 

Appeals  and  writs  op  error. 

3.  Amount  involved — whether  applicable  to  suit  for  an  injunction. 
See  APPEALS  AND  WRITS  OF  ERROR,  2. 

Dismissal  of  bill. 

4.  On  dissolving  injunction.     See  CHANCERY,  2. 

INSOLVENT  DEBTOR. 
Allowable  transfer  of  property. 

1.  General  assignment  for  benefit  of  creditors.  See  FRAUDU- 
LENT CONVEYANCES,  1. 

Voluntary  conveyance. 

2.  By  an  insolvent  debtor — subsequent  creditors.     Same  title,  2. 

3.  Of  a  conveyance  made  in  anticipation  of  insolvency.   Same  title,  3. 

INSTRUCTIONS. 
Of  their  qualities. 

1.  Must  be  based  on  evidence.  An  instruction  which  is  not  based 
upon  evidence,  should  not  be  given;  and  the  same  rule  applies  to  a 
modification  or  qualification  of  an  instruction.    Birr  v.  The  People,  645. 

2.  Omitting  an  essential  element,  and  assuming  a  material  fact. 
On  the  trial  of  one  for  an  assault  with  intent  to  commit  a  rape,  the  court 
instructed  the  jury  as  follows:  "The  jury  are  instructed,  that  if  you  be- 
lieve, from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
made  the  assault  as  charged  in  the  indictment,  then,  even  though  you 
believe,  from  the  evidence,  defendant  afterwards  held  Mrs.  R.  *  *  * 
and  they  talked  about  S.,  then  such  subsequent  talk  could  not  justify  or 
excuse  the  prior  assault:"  Held,  that  the  instruction  was  erroneous.  If 
the  words,  "made  the  assault,"  be  referred  to  the  words  in  the  indict- 
ment that  he  made  an  "unlawful  assault,"  and  nothing  more,  it  was  bad, 
as  omitting  the  criminal  intent;  and  if  they  refer  to  an  assault  with  in- 
tent to  ravish,  as  charged,  it  is  still  more  erroneous,  in  assuming  there 
was  a  prior  assault  made.     Barr  v.  The  People,  471. 
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INSTRUCTIONS.    Of  their  qualities.     Continued. 

3.  On  hypothesis  which  evidence  tends  to  prove.  Where  there  is 
evidence  tending  to  v  show  that  one  indicted  for  larceny  at  common  law 
received  the  money  alleged  to  have  been  stolen,  as  a  bailee,  for  safe 
keeping,  it  is  error  in  the  court  to  refuse  to  instruct  the  jury,  at  the 
instance  of  the  defendant,  that  there  could  be  no  conviction  under 
the  indictment  as  framed,  for  the  statutory  offence.  Johnson  v.  The 
People,  99. 

Instructions  construed. 

4.  As  to  whether  it  assumes  the  existence  of  a  fact.  In  an  action 
by  one  against  a  city  to  recover  for  a  personal  injury,  the  court  instructed 
the  jury  "that  if  they  shall  believe,  from  the  evidence,  that  on,  *  *  * 
in  the  night  time,  the  plaintiff  was  driving  a  hose- cart  along  S.  street,  , 
and  using  ordinary  care  and  prudence  on  his  part,  and  if  the  jury  shall 
further  believe,  from  the  evidence,  that  said  hose-cart  collided  with  a 
pile  of  stones  then  standing  in  said  S.  street  while  the  plaintiff  was  exer- 
cising such  care,  and  that  by  reason  of  said  pile  of  stones  said  street  was 
in  an  unsafe  condition  for  ordinary  travel,  and  that  the  plaintiff  was  in- 
jured thereby,  and  has  sustained  damages,  and  if  you  further  believe, 
from  the  evidence,  that  such  injury  arose  and  was  caused  through  and 
by  the  negligence  of  the  defendant  in  not  exercising  reasonable  care 
and  supervision  in  keeping  said  street  in  a  reasonably  safe  condition  for 
ordinary  travel,  you  will  find  the  defendant  guilty:"  Held,  the  instruc- 
tion did  not  assume  the  pile  of  stones  made  the  street  in  an  unsafe  con- 
dition for  ordinary  travel,  but  left  it  to  the  jury  to  find  what  the  fact  was 
in  that  respect.     City  of  Chicago  v.  Sheehan,  658. 

5.  Whether  evidence  on  which  to  base  an  instruction.  In  a  suit  by 
one  against  a  city  to  recover  for  an  injury  caused  by  leaving  a  pile  of 
stone  in  a  public  street,  the  facts  and  circumstances  were  detailed  to  the 
jury  on  the  trial,  and  this  was  held  sufficient  to  authorize  a  clause  in  the 
plaintiff's  instructions  submitting  the  question  of  fact  whether  the  plain- 
tiff at  the  time  of  the  injury  was  "using  ordinary  care  and  prudence  on 
his  part.**    Ibid.  658. 

INTOXICATING  LIQUORS. 
Sale  to  minors.    See  CRIMINAL  LAW,  27  to  31. 

INURING  OP  TITLE. 
Subsequently  acquired.    See  CONVEYANCES,  9, 10. 

JUDGMENTS. 

County  court. 

Judgment  of  county  court  on  appeal— under  Drainage  act  of 1879— 
whether  conclusive  on  legal  questions.     See  DRAINAGE  LAW,  12. 
Denying  validity  of  judgment.     See  ESTOPPEL,  2. 
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JUDICIAL  POWER. 

Definition. 

1.  Judicial  power  is  the  power  which  adjudicates  upon  and  protects 
the  rights  and  interests  of  individual  citizens,  and,  to  that  end,  construes 
and  applies  the  laws.  The  term  has  never  been  applied  to  those  cases 
where  judgment  is  to  be  exercised  as  incident  to  the  execution  of  a  min- 
isterial power.     Owners  of  Lands  v.  The  People  ex  rel.  Stookey,  296. 

Drainage  act  of  1879. 

2.  Constitutionality— as  conferring  judicial  powers  on  non-judicial 
officers.     See  DRAINAGE  LAW,  7. 

JUDICIAL  SALES.     See  SALES,  1,  2,  3. 

JURISDICTION. 
County  court. 

1.  Presumptions — as  to  jurisdiction.  Every  presumption  will  be 
indulged  in  favor  of  the  jurisdiction  of  a  court  of  general  jurisdiction. 
County  courts  in  this  State  are  courts  of  general  jurisdiction  in  respect 
to  all  matters  coming  within  the  purview  of  their  jurisdiction,  and  the 
same  presumptions  in  favor  of  their  jurisdiction  in  proceedings  for  the 
sale  of  land  by  administrators  prevail  as  in  favor  of  circuit  courts. 
Matthews  v.  Hoff,  90. 

Appeals  from  justice  of  the  peace. 

2.  Jurisdiction  of  Appellate  Court.  See  APPEALS  AND  WRITS 
OF  ERROR,  12. 

JURY. 
Trial  by  jury. 

1.  Constitutional  right— as  to  cases  in  chancery— in  partition.  The 
provision  in  the  constitution  preserving  the  right  to  trial  by  jury,  has  no 
reference  to  cases  in  which  courts  of  equity  have  jurisdiction.  The  right 
to  such  trial  is  confined  to  cases  at  law.  Flaherty  v.  McCormick  et  al. 
538. 

2.  A  court  of  equity  having  jurisdiction,  both  at  the  common  law  and 
by  statute,  of  suits  for  the  partition  of  land,  a  defendant  in  such  a  suit  is 
not  entitled,  as  a  matter  of  right,  to  demand  a  trial  of  the  issues  by  a  jury, 
even  if  there  is  a  dispute  as  to  the  title.     Ibid.  538. 

Competency. 

3.  Prejudice  against  the  particular  business.  It  is  no  legal  objec- 
tion to  the  competency  of  a  juror  in  a  prosecution  for  selling  intoxicating 
liquors  without  a  license,  that  he  may  not  approve  of  selling  such  liquors 
either  with  or  without  a  legal  license  to  keep  a  dram-shop.  Carrow  v. 
The  People,  550. 
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JUKY.     Competency.     Continued. 

4.  But  if  a  juror  is  so  prejudiced  against  one  charged  with  selling  in- 
toxicating liquors,  or  any  other  misdemeanor  or  crime,  that  he  can  not 
give  the  accused  a  fair  and  impartial  trial,  he  will  be  incompetent  to 
serve.     Carrow  v.  The  People,  550. 

JUSTICE  OP  THE  PEACE. 

Pleading. 

1.  As  to  the  form  or  mode  of  pleading,  in  respect  to  various  de- 
fences. No  written  pleadings  are  required  in  ordinary  actions  before 
justices  of  the  peace.  All  the  allegations  of  the  parties  are  presumed 
to  be  oro  tenus,  and  their  rights  are  to  be  determined  from  what  is 
proved,  rather  than  upon  what  is  alleged  or  pleaded.  Dodge  v.  The 
People,  491. 

2.  If  a  village  sues  in  its  corporate  name  before  a  justice  of  the  peace, 
a  prior  judgment  of  ouster  in  a  quo  warranto  proceeding  against  it  may 
be  set  up  and  relied  on  in  abatement  of  the  action,  if  the  defence  is  set 
up  in  apt  time  before  the  justice;  but  no  formal  written  plea  is  necessary. 
Ibid.  491. 

3.  A  dilatory  defence  in  suits  before  justices  of  the  peace  must  be 
made  at  the  earliest  opportunity,  as  is  required  in  courts  of  record,  by  a 
formal  plea,  though  it  need  not  be  in  writing.  Such  a  defence  can  not 
be  taken  advantage  of  for  the  first  time  on  an  appeal.     Ibid.  491. 

4.  By  express  statute,  no  party  to  a  suit  before  a  justice  of  the  peace 
is  allowed  to  deny  the  execution  or  indorsement  of  any  written  instru- 
ment sued  on,  or  offered  as  a  set-off,  unless  such  denial  is  made  by 
affidavit.  But  in  such  case  no  plea  is  required  other  than  the  affidavit 
itself.    Ibid.  491. 

LANDLORD  AND  TENANT. 

Lease  from  tenant  fob  life. 

1.  Rights  and  liability  of  lessee  upon  death  of  the  lessor  during  the 
term.  At  common  law,  where  a  tenant  for  life  gives  a  lease  for  a  term 
of  years  on  a  yearly  rent,  and  dies  in  the  course  of  the  year  before  the 
day  for  the  payment  of  the  rent,  the  rent  can  not  be  apportioned,  and  the 
tenant  may  quit  the  premises  on  such  death  without  liability  to  pay  any 
rent  to  any  one  after  the  last  day  appointed  for  payment.  This  rule  of 
the  common  law  remains  unchanged  in  this  State.  Hoagland  et  al.  v. 
Crum,  365. 

2.  But  if  the  tenant  continues  to  occupy  the  premises  after  the  deter- 
mination of  his  lease  by  the  death  of  his  lessor,  and  the  owner  of  the 
reversion  acquiesces  in  such  holding,  there  is  no  rule  of  law  to  prevent 
the  owner  from  recovering  of  the  tenant  the  reasonable  value  for  the  use 
and  occupation  of  the  premises,  from  the  time  of  the  determination  of 
the  lease  by  the  death  of  the  lessor.     Ibid.  365. 
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LANDLORD  AND  TENANT.   Lease  from  tenant  for  life.  Continued. 

3.  So  in  an  action  to  recover  for  the  use  and  occupation  of  land,  the 
defendant  pleaded  that  the  sole  cause  of  action  was  the  rent  of  the  land, 
which  had  been  leased  by  the  defendant  from  the  widow  of  the  deceased 
owner  for  one  year,  from  March  1,  1881,  to  March  1,  1882,  and  not  from 
the  plaintiffs,  the  heirs  of  the  deceased  owner,  or  either  of  them;  that 
such  land  was  held  by  the  widow  as  and  for  her  life  estate  or  dower 
interest  in  the  lands  of  her  late  husband;  that  the  rents  for  the  premises 
did  not  fall  due  until  the  expiration  of  the  lease;  that  on  November  1, 
1881,  and  after  such  leasing,  and  before  the  rent  fell  due,  the  widow 

.  departed  this  life,  and  that  plaintiffs  claimed  to  recover  the  rents  of  and 
from  the  defendant  as  heirs  at  law  of  the  deceased  husband,  and  not 
otherwise:  Held,  that  the  plea  was  bad,  in  failing  to  allege  that  the  de- 
fendant quit  the  premises  on  the  termination  of  the  lease  by  the  death 
of  the  lessor.  Hoagland  et  al.  v.  Crum,  365. 
Administrator  of  life  tenant. 

4.  Administrator  of  dowress —  power  to  release  rights  of  heirs. 
The  administrator  of  a  dowress  can  not  release  any  rights  the  heirs  of 
the  deceased  husband  may  have  against  an  occupying  tenant  holding 
over  after  the  termination  of  his  lease  by  the  death  of  the  dowress. 
Ibid.  365. 

LARCENY.     See  CRIMINAL  LAW,  17  to  25. 

LIENS. 
Mechanic's  lien. 

1.  Of  laborers,  etc.,  on  railroad,  under  sub-eontractor.  The  stipu- 
lations in  a  general  contractor's  contract  for  the  construction  of  a  railroad 
were  required  to  be  performed  in  such  manner  as  not  to  relieve  him  from 
the  immediate  charge  and  responsibility  of  the  work,  and  were  such  that 
the  company  might  forfeit  the  same  for  a  neglect  to  put  on  sufficient 
force  to  complete  the  work  in  the  time  stipulated,  or  require  him  to  make 
up  balances  due  to  laborers  or  persons  furnishing  materials  or  supplies, 
monthly.  It  was  held,  that  the  relations  of  the  sub- contractor  to  the 
general  contractor  were  such  that  the  work  done  and  materials  furnished 
under  sub- contracts  could  be  regarded  as  materials  furnished  or  labor 
done  under  his  contract,  so  as  to  enable  those  furnishing  the  same  to 
enforce  a  lien  against  the  railroad  under  the  statute.  Solomon  v.  Nich- 
olas, 351. 

2.  Sub -contractor — contract  construed  as  to  the  relative  rights  and 
powers  of  the  general  contractor  and  the  sub -contractor.  Where  a 
general  contractor  for  building  a  railroad  is  held  liable  to  the  railway 
company  to  protect  it  against  liens  of  laborers  and  material-men,  in  a 
contract  sub -letting  a  part  of  the  work,  reserved  the  option  to  retain  in 
his  own  hands  the  amount  of  estimates,  or  such  part  thereof  as  he  might 
deem  necessary,  and  pay  the  laborers  and  other  creditors  of  the  sub- 
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LIEN'S.    Mechanic's  lien.     Continued. 

contractor,  and  charge  the  amount  thereof  as  so  much  money  paid  to  him, 
the  general  contractor  may  keep  back  estimates  due  the  sub -contractor, 
and  pay  it  out  on  debts  incurred  by  him  in  attempting  to  perform  his  sub- 
contract, and  in  so  doing  the  general  contractor  can  not  be  charged  with 
meddling  in  his  affairs;  and  such  general  contractor  may  make  such  pay- 
ments through  the  sub- contractor,  as  his  agent,  or  by  any  other  agent. 
Solomon  v.  Nicholas,  351. 

3.  And  where  such  general  contractor  has  advanced  money  to  a  sub- 
contractor to  pay  debts,  for  which  each  is  separately  liable,  he  may,  at 
any  time  before  it  is  paid  out,  revoke  the  agency  of  the  sub -contractor, 
and  pay  out  the  same  through  another  agent,  and  charge  the  same  to  the 
sub- contractor,  and  deduct  the  same  from  the  sum  due  him,  in  the  next 
monthly  estimates;  and  such  sub -contractor  whose  debts  are  thus  paid 
can  have  no  cause  of  complaint.     Ibid.  351. 

LIFE  TENANT. 
Liability  fob  taxes. 

Whether  life  tenant,  or  reversioner.  See  TAXATION  AND  TAX 
TITLES,  3. 

LIMITATIONS. 
Act  of  1872— five  teabs'  limitation. 

1.  Action  for  recovery  of  money  paid  on  a  consideration  which  fails 
entirely.  In  1868,  bankers  in  Nebraska  ordered  from  the  plaintiffs'  pri- 
vate bankers  in  this  State,  twelve  pieces  of  land  scrip  for  location  on 
public  lands  of  the  United  States,  when  plaintiffs  applied  to  and  bought 
of  defendants,  also  private  bankers,  the  desired  amount  of  scrip,  which 
was  located.  After  such  locations,  and  when  the  scrip  was  forwarded  to 
the  general  land  office,  six  pieces  of  the  scrip  were  declared  counterfeit 
and  worthless,  and  the  land  officers  refused  to  issue  patents  for  the  lands 
upon  which  they  had  been  located,  and  vacated  the  locations.  In  May, 
1875,  the  bankers  first  named  sued  the  plaintiffs,  and  recovered  judgment 
for  the  sum  paid  for  the  worthless  scrip,  and  interest.  The  plaintiffs 
immediately,  upon  being  sued,  notified  the  defendants  of  that  fact,  and 
asked  them  to  defend  the  suit,  which  they  failed  to  do.  In  1878,  the 
plaintiffs  sued  the  defendants  to  recover  the  sum  they  had  been  com- 
pelled to  pay,  in  defence  of  which  action  the  Statute  of  Limitations  was 
pleaded.  It  was  stipulated  that  plaintiffs  had  notice  that  such  scrip  was 
counterfeit  and  worthless,  prior  to  January  8,  1872:  Held,  that  the  action 
was  barred  by  the  statute,  whether  the  action  was  to  recover  for  a  breach 
of  the  implied  warranty  of  title,  or  for  a  total  failure  of  the  consideration 
of  the  payment.     Lunt  el  al.  v.  Wrenn,  168. 

Twenty  yeabs'  possession. 

2.     When  sufficient  to  defeat  the  true  title.      The  actual  and  open 
occupancy  of  a  tract  of  land  for  a  period  of  twenty  years,  under  a  claim 
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LIMITATIONS.     Twenty  teaks'  possession.     Continued. 

of  ownership,  whether  under  a  paper  title  or  not,  is  in  this  State  sufficient 
to  bar  an  action  brought  by  the  party  holding  the  true  title,  when  he  is 
under  no  disability.     Flaherty  v.  McCormick  et  al.  538. 

3.  Of  the  adverse  possession — character  of  title.  But  an  adverse 
possession  of  land  for  twenty  years,  in  order  to  defeat  an  action  by  the 
true  owner  of  land,  must  have  been  hostile  in  its  inception,  and  so  con- 
tinued without  interruption  for  the  full  period  of  twenty  years;  and  the 
possession  must  have  been  actual,  visible  and  exclusive,  and  acquired  and 
retained  under  claim  of  title  inconsistent  with  that  of  the  true  owner. 
The  title,  however,  need  not  be  a  rightful  claim,  nor  the  possession  taken 
and  continued  under  color  of  title.     Ibid.  538. 

Assigning  cross-eeeoes. 

4.  Of  the  limitation  thereto.  See  PEAOTICE  IN  THE  SUPKEME 
COUET,  3. 

MEASUKE  OF  DAMAGES. 
Death  of  miner. 

1.  From  negligence  of  mine  proprietor — elements  to  be  considered. 
In  an  action  on  the  case,  by  the  wddow  of  a  miner,  against  the  proprietors 
of  a  mine,  to  recover  for  the  death  of  her  husband,  under  section  14, 
chapter  93,  of  the  Revised  Statutes,  the  court  instructed,  that  in  assess- 
ing damages  "the  jury  may  allow  all  such  pecuniary  damages  sustained 
by  the  plaintiff  as  are  the  direct  result  of  the  death  of  her  husband;  and 
in  making  their  estimate  of  the  damages,  the  jury  may  take  into  consid- 
eration whether  or  not  said  deceased  left  surviving  him,  in  addition  to 
said  widow,  any  children:"  Held,  that  the  instruction  was  not  erroneous. 
Beard  et  al.  v.  Sheldon,  584. 

Personal  injury  from  negligence. 

2.  Allegations  and  proofs  in  that  regard.  In  an  action  for  damages 
for  a  personal  injury  caused  by  negligence,  the  jury,  in  assessing  the 
plaintiff's  damages,  may  take  into  consideration  any  permanent  injury 
the  plaintiff  may  have  sustained,  without  any  allegation  in  the  declara- 
tion of  a  permanent  injury.  It  is  enough  if  the  declaration  shows  the 
injury  was  received,  without  describing  it  in  all  its  seriousness.  City 
of  Chicago  v.  Sheehan,  658. 

Vendor  and  purchaser. 

3.  Suit  by  buyer  against  seller,  for  failure  of  title.  Where  the 
seller  of  public  land  scrip  has  knowledge  that  the  same  has  proved 
counterfeit  and  worthless,  he  will  not  be  justified  in  defending  a  suit 
against  him,  by  one  to  whom  he  sold,  and  failing  to  pay  until  a  judg- 
ment is  rendered  against  him;  and  if  he  does,  he  can  not  recover  the 
costs  thereby  occasioned,  of  his  vendor,  in  an  action  against  him.  Costs 
unnecessarily  made  by  a  purchaser  in  defending  the  title  of  the  property 
purchased,  are  not  chargeable  against  his  vendor.  Lunt  et  al.  v.  Wrenn, 
168. 
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MECHANIC'S  LIEN. 
Construction  of  railroad. 

1.  Of  laborers,  etc.,  on  railroad,  under  a  sub-contractor.  See 
LIENS,  1. 

2.  Sub-contractor — contract  construed  as  to  the  relative  rights  and 
powers  of  the  general  contractor  and  sub- contractor.    Same  title,  2,  3. 

MINES  AND  MINING. 
Providing  a  brake  for  the  drum. 

1.  What  is  the  "giving  out"  of  machinery,  within  the  statute.  The 
manifest  object  of  section  6,  chapter  93,  of  the  Revised  Statutes,  in  re- 
quiring that  "every  drum  shall  be  provided  with  a  sufficient  brake  to 
prevent  accident  in  case  of  the  giving  out  or  breaking  of  the  machinery," 
was  to  provide  such  brake  as  a  protection  to  the  life  of  the  miner,  in  the 
cage  ascending  or  descending,  where,  at  any  time  or  for  any  cause,  the 
machinery  used  in  raising  or  lowering  the  cage  should  refuse  to  perform 
any  of  its  proper  functions.  The  brake  is  required  to  stop  the  cage 
whenever  there  may  be  danger,  whether  it  arises  from  the  giving  out  or 
breaking  of  machinery,  or  for  some  other  cause.  A  failure  of  the  ma- 
chinery to  perform  its  proper  office  may  be  regarded  as  a  "giving  out," 
within  the  meaning  of  the  statute.     Beard  et  al.  v.  Sheldon,  584. 

Death  of  miner  from  negligence. 

2.  Of  the  right  of  action  therefor.  That  part  of  section  14,  chapter 
93,  relating  to  "Miners,"  which  provides  that  in  case  of  loss  of  life  by 
reason  of  any  willful  violations  of  the  act,  or  willful  failure  to  comply 
with  any  of  its  provisions,  "a  right  of  action  shall  accrue  to  the  widow 
of  the  person  killed,  his  lineal  heirs  or  adopted  children,  or  to  any  other 
person  or  persons  who  were,  before  such  loss  of  life,  dependent  for 
support  on  the  person  or  persons  so  killed,"  authorizes  but  one  action 
and  but  one  recovery  for  the  entire  loss.     Ibid.  584. 

3.  Under  that  act,  if  the  deceased  miner  leaves  a  widow  surviving, 
she  is  entitled  to  sue  and  recover  for  the  loss,  whatever  it  may  be;  but 
if  there  is  no  widow,  a  right  of  action  is  conferred  upon  his  lineal  heirs 
or  adopted  children,  if  any,  and  if  there  is  no  widow  or  lineal  heirs  or 
adopted  children,  then  any  person  may  maintain  the  action  who  before 
the  death  was  dependent  for  support  on  the  person  killed.     Ibid.  584. 

MISTAKE. 
Description  of  land  in  will. 

Parol  evidence  to  change  a  devise — mistake  as  to  quantity  of  land. 
See  EVIDENCE,  6. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Whether  a  mortgage  or  sale. 

1.  Whether  a  transaction  was  a  mortgage.  A  bank,  to  protect  itself, 
purchased  land  of  its  debtor  under  a  judgment  in  its  favor,  and  also 


INDEX.  733 


MORTGAGES  AND  DEEDS  OF  TKUST. 

Whether  a  mortgage  or  sale.  Continued. 
under  a  trust  deed,  which  was  a  first  lien,  under  which  sales  a  deed  was 
made,  and  at  the  request  of  the  debtor  the  land  was  conveyed  to  another 
for  a  sum  equal  to  the  amount  of  the  several  bids,  or  what  it  cost,  and 
also  the  balance  due  to  the  bank  from  the  debtor,  taking  notes  secured 
by  trust  deed  from  such  grantee,  but  still  retained  the  unsettled  demands 
on  the  debtor  as  collateral  security  for  the  payment  of  the  notes  given 
by  the  purchaser  of  the  land,  and  agreed  when  such  notes  were  paid  to 
satisfy  all  the  unsettled  demands  against  the  debtor,  thereby  obtaining 
the  additional  security  of  the  purchaser's  liability  to  pay.  The  bank 
afterward  foreclosed  the  trust  deed,  and  received  a  deed.  It  was  held, 
that  the  transaction  did  not  constitute  a  mortgage,  and  that  an  assignee 
in  bankruptcy  of  the  original  debtor,  appointed  upon  an  adjudication  in 
bankruptcy  after  the  foreclosure  of  the  trust  deed,  had  no  right  to  redeem 
from  such  sale,  and  treat  the  transaction  as  a  mortgage.  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Watson  et  al.  195. 

2.  A  debtor  of  a  bank  conveyed  his  interest  in  a  tract  of  land  to  an 
officer  of  the  bank,  under  an  agreement  that  the  debtor  should  aid  in 
perfecting  the  title  thereto  in  obtaining  sales  of  the  same  under  prior 
liens  and  procuring  satisfaction  of  incumbrances,  the  bank  to  pay  the 
parties  holding  such  liens  and  incumbrances,  and  to  allow  a  credit  for 
the  net  value  of  such  land  over  and  above  the  costs  and  expenses  incurred 
in  perfecting  the  title,  upon  certain  notes  given  it  by  a  third  person, 
which  notes,  when  paid,  the  bank  had  agreed  should  satisfy  a  large 
amount  of  the  debtor's  unsettled  liabilities  to  it,  whereby  the  debtor  was 
to  receive  the  benefit  from  the  satisfaction  of  his  debts  to  the  bank,  but 
in  no  event  was  to  have  any  right  to  redeem  the  property  from  the  bank. 
It  was  held,  that  the  conveyance  and  agreement  did  not  constitute  the 
transaction  a  mortgage  by  the  debtor,  and  that  such  arrangement  was  not 
fraudulent  as  to  other  creditors  of  the  debtor.     Ibid.  195. 

Foreclosure. 

3.  Subject  to  homestead  and  dower — where  the  wife  does  not  join  in 
the  mortgage.  "Where  the  wife  of  a  mortgagor  fails  to  unite  with  him 
in  the  mortgage  and  release  her  homestead  and  dower  in  the  premises, 
a  decree  after  the  death  of  the  husband  which  saves  to  the  wife  her  dower 
and  homestead  in  the  premises,  and  directs  a  foreclosure  of  the  mortgage 
for  the  amount  found  due,  and  provides  for  a  sale  of  the  residue  of  the 
mortgaged  premises  after  the  assignment  of  her  homestead,  subject  to 
her  dower  and  the  unmatured  part  of  the  mortgage  debt,  is  not  erroneous 
as  against  the  mortgagee.     Hall  v.  Harris  et  al.  410. 

4.  On  the  foreclosure  of  such  a  mortgage  there  can  be  no  sale  until 
the  homestead  is  assigned  to  the  widow;  and  a  decree  of  foreclosure 
directing  an  assignment  of  the  homestead  before  sale  of  the  residue,  is 
not  the  granting  of  affirmative  relief  to  her  upon  answer,  but  is  for  the 
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MOKTGAGES  AND  DEEDS  OF  TKUST.  Foreclosuke.  Continued. 
benefit\of  the  complainant,  and  is  warranted  under  the  prayer  in  the  bill 
for  "such  other  and  further  relief  as  equity  may  require."  Hall  v.  Har- 
ris et  al.  4:10. 

5.  In  such  case,  the  decree  fixed  the  value  of  the  homestead  at  $1000, 
and  directed  the  master  to  pay  the  widow  that  amount  in  case  the  home- 
stead could  not  be  assigned  and  a  sale  was  made  of  the  land.  The 
homestead  was  in  fact  assigned,  and  the  residue  of  the  premises  sold 
subject  to  the  widow's  dower  therein:  Held,  that  even  if  there  was  error 
in  requiring  the  payment  of  $1000  to  the  widow  in  case  the  homestead 
could  not  be  assigned,  it  was  one  that  worked  no  harm  to  the  complain- 
ant, as,  the  homestead  being  assigned,  there  was  no  occasion  to  execute 
that  portion  of  the  contract.     Ibid.  410. 

6.  Ordering  sale  subject  to  unmatured  part  of  debt.  The  complain- 
ant can  not  object  to  a  decree  of  foreclosure  for  the  reason  that  it  directs 
a  sale  of  the  mortgaged  premises  subject  to  that  part  of  the  mortgage 
debt  not  then  due,  though  the  defendant  might  object  for  such  reason. 
Ibid.  410. 

7.  Trying  independent  title  claimed  by  the  wife  of  the  mortgagor. 
On  bill  to  foreclose  a  mortgage  given  by  a  husband  to  secure  a  debt  of 
his  own,  in  which  his  wife  joined,  the  latter  set  up  a  title  subsequently 
obtained  at  a  tax  sale,  being  an  adverse  claim  of  title  in  no  way  connected 
with  the  title  of  the  mortgagor.  A  decree  of  foreclosure  was  entered, 
which  provided  that  in  default  of  payment,  "all  right  and  equity  of  re- 
demption of  said  defendants  therein  be  forever  barred  and  foreclosed." 
This  was  held  to  be  error.  The  decree  should  have  been  one  simply 
of  foreclosure,  leaving  the  purchaser  under  the  decree  and  the  claimant 
under  the  tax  title,  to  settle  their  respective  rights  in  a  court  of  law, 
where  legal  titles  are  more  properly  cognizable.  Bozarth  v.  Landers 
et  al.  181. 

8.  Of  the  necessary  parties  on  foreclosure.     See  PARTIES,  1. 

MUNICIPAL  CORPORATIONS. 
Election  of  city  officers. 

1.  Of  the  number  of  votes  required.  Where  a  city  council,  consist- 
ing of  eight  aldermen  and  a  mayor,  are  all  present,  or  a  quorum  is  pres- 
ent, and  the  election  of  an  officer  is  properly  proposed,  whoever  receives 
a  majority  of  those  who  do  vote  will  be  elected,  although  a  majority  of  the 
members  of  the  council  may  abstain  from  voting,  or  may  even  protest 
against  the  election.     Launtz  v.  The  People  ex  rel.  Sullivan,  137. 

2.  When  the  mayor  may  vote.  Under  a  city  charter  which  gives  the 
mayor  a  right  to  vote  only  in  case  of  a  tie,  if  four  out  of  the  eight  coun- 
cilmen  vote  in  the  affirmative,  and  the  other  four,  though  present,  refuse 
to  vote  either  way,  the  mayor  may  treat  those  not  voting  as  opposed  to 
those  who  have  voted,  and  decide  the  question  by  voting  also  in  the 
affirmative.     Ibid.  137. 
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Approval  of  official  bonds. 

3.  Effect  of  approving  official  bond  not  filed  in  time.  The  charter 
of  a  city  provided  that  when  an  officer  appointed  fails  to  qualify  within 
ten  days  after  notice  of  his  appointment,  the  office  shall  be  filled  by  a 
new  appointment:  Held,  that  a  failure  to  give  bond  within  the  time 
was  but  a  cause  of  forfeiture  of  the  office,  which  the  city  council  might 
waive,  and  that  a  subsequent  approval  of  the  official  bond  of  the  person 
appointed  was  a  waiver  in  that  regard.  Launtz  v.  The  People  ex  rel. 
Sullivan,  137. 

4.  Approval  of  city  treasurer's  bond.  At  a  full  meeting  of  a  city 
council,  consisting  of  eight  aldermen  and  a  mayor,  on  motion  to  approve 
the  city  treasurer's  bond,  and  upon  a  call  for  the  ayes  and  noes,  four 
councilmen  voted  in  favor  of  the  motion  and  the  other  four  refused  to 
vote,  and  the  mayor  thereupon  declared'the  motion  carried,  voting  also 
in  the  affirmative:  Held,  that  as  the  approval  of  the  officer's  bond  was 
of  the  same  nature  as  his  election,  without  which  the  election  was  un- 
availing, the  same  rule  as  in  elections  should  apply,  and  a  majority  of 
those  voting  having  voted  in  the  affirmative,  the  bond  was  legally  ap- 
proved.    Ibid.  137. 

Dissolution. 

5.  Effect  of  a  judgment  of  ouster  on  quo  warranto.  The  effect  of  a 
judgment  of  ouster  on  an  information  in  the  nature  of  a  quo  warranto, 
against  a  village  and  its  board  of  trustees,  is  to  immediately  dissolve  the 
corporation,  whether  it  existed  de  jure  or  de  facto,  and  work  its  dissolu- 
tion, and  take  away  all  its  rights,  liberties,  privileges  and  franchises. 
Dodge  v.  The  People,  491. 

6.  Effect  of  dissolution  on  the  power  of  its  officers.  The  dissolution 
of  a  municipal  corporation  by  the  judgment  of  the  court  on  quo  warranto, 
as  in  the  death  of  a  natural  person,  operates  as  an  absolute  revocation  of 
all  power  and  authority  on  the  part  of  others  to  act  in  its  name  or  in  its 
behalf.  After  such  civil  death,  its  late  treasurer  has  no  power  to  demand 
or  receive  corporate  taxes  in  the  hands  of  the  collector,  in  behalf  of  the 
corporation.     Ibid.  491. 

Corporate  authorities. 

7.  Drainage  commissioners  as  a corporate  authorities" — as  to  the 
mode  of  their  appointment  —  whether  within  the  constitution.  See 
DRAINAGE  LAW,  2  to  5. 

Legislative  control. 

8.  Over  municipal  corporation.    See  CONSTITUTIONAL  LAW,  3. 

MUNICIPAL  TAXATION,     See  TAXATION  AND  TAX  TITLES,  18,  19. 
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NEGLIGENCE. 

AS  A  QUESTION  OP  FACT. 

1.  Negligence  as  a  question  of  law  or  fact.  The  question  of  negli- 
gence is  one  of  fact,  and  not  one  of  law;  and  an  instruction  which  tells 
the  jury,  as  a  matter  of  law,  that  certain  facts  constitute  negligence,  is 
erroneous.  It  is  for  the  jury  to  determine,  from  the  evidence,  whether 
one  or  both  the  parties  may  have  been  negligent  in  their  conduct.  Myers 
v.  Indianapolis  and  St.  Louis  Ry.  Co.  386. 

Contributory  negligence. 

2.  Want  of  ordinary  care  on  the  part  of  the  person  injured.  Where 
a  section  hand,  working  on  a  railroad  track,  sees  a  freight  train  approach- 
ing, and  gets  off  the  track  to  let  it  pass,  and  immediately  afterward  steps 
upon  the  track,  when  he  is  struck  by  a  detached  part  of  the  train  follow- 
ing the  part  just  passed,  and  is  killed,  and  it  appears  that  the  separation 
of  the  train  was  accidental,  and  not  discovered  by  those  in  the  rear  cars 
in  time  to  avert  the  injury,  and  the  deceased  might,  by  the  use  of  ordinary 
care,  have  discovered  that  the  cars  had  been  detached  and  the  approach 
of  the  car  which  struck  him,  in  time  to  avoid  all  danger,  no  recovery  can 
be  had  for  his  death.    Ibid.  386. 

3.  Negligence  of  third  person — accident  without  negligence — ca- 
pacity in  ivhich  person  injured  was  acting.  In  an  action  by  the  driver 
of  a  hose- cart,  against  a  city,  to  recover  for  an  injury  received  from  a 
collision  of  his  vehicle  with  a  pile  of  stone  left  in  a  street,  an  instruction 
was  asked  by  the  city  directing  the  jury  to  find  in  its  favor  if  the  plaintiff, 
or  the  person  riding  with  him,  might,  by  ordinary  care,  have  seen  the 
obstruction  and  avoided  the  injury,  which  the  court  modified  by  striking 
out  the  name  of  such  other  person,  and  then  gave  it:  Held,  no  error  in 
the  modification,  as  only  the  plaintiff's  case  was  involved.  City  of  Chi- 
cago v.  Sheehan,  658. 

4.  And  in  the  same  case,  the  defendant  asked  the  court  to  instruct 
the  jury  to  find  the  defendant  not  guilty  if  the  tipping  over  of  the  cart 
was  the  result  of  a  mere  accident,  to  which  the  court  added  the  words, 
"and  without  negligence  of  the  defendant:"  Held,  no  error  in  the  modi- 
fication, as  without  it  the  instruction  was  calculated  to  mislead.  Ibid. 
658. 

5.  In  such  case,  in  passing  upon  the  question  whether  the  plaintiff 
was  using  due  care  at  the  time  of  the  collision  of  his  cart  with  a  pile  of 
stone  left  in  the  street,  the  jury  may  properly  take  into  consideration  the 
fact  that  the  plaintiff  was,  at  the  time,  in  the  discharge  of  his  duties  as 
a  fireman.     Ibid.  658. 

Measure  of  damages. 

6.  In  case  of  personal  injury  from  negligence.  See  MEASURE  OF 
DAMAGES,  1,  2. 

Conspiracy  to  defraud. 

7.  Negligence  of  party  conspired  against.   See  CRIMINAL  LAW,  16. 
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NEW  TEIALS. 
Newly  discovered  evidence. 

1.  Newly  discovered  evidence  not  of  a  conclusive  character,  but  cumu- 
lative, merely,  affords  no  ground  for  a  new  trial.  Leigh  v.  The  People, 
372. 

2.  Where  affidavits  relied  on  for  a  new  trial  in  a  criminal  case  as  show- 
ing newly  discovered  evidence,  contained  much  irrelevant  matter,  and 
such  facts  as  had  a  bearing  on  the  case  were  not  of  a  conclusive  character, 
and  cumulative,  merely,  it  was  held,  no  error  to  refuse  a  new  trial  on 
them.     Klein  v.  The  People,  596. 

■  3.  Diligence  before  trial.  Where  the  facts  relied  on  as  newly  dis- 
covered evidence  on  a  motion  for  a  new  trial,  are  such  as  the  party  or 
his  counsel,  by  ordinary  prudence  and  diligence,  should  have  learned 
before  the  trial,  and  proved,  and  no  sufficient  excuse  is  shown  for  not 
proving  them,  a  new  trial  will  not  be  granted.     Ibid.  596. 

NOTICE. 
By  possession  of  land. 

1.  Possession  of  land  as  notice  of  occupants  rights.  Where  one 
tenant  in  common  of  land,  while  in  possession  of  the  whole,  paying  rent 
to  his  co-tenant,  purchases  the  interest  of  the  latter,  and  takes  a  deed 
therefor,  which  he  fails  to  record  until  after  the  recovery  of  a  judgment 
against  his  grantor,  his  continuous  possession  of  the  land  will  operate 
as  notice  to  the  judgment  creditor  of  his  rights  as  purchaser,  and  he  may 
have  a  sale  of  the  undivided  half  thereof  set  aside  as  a  cloud  upon  his 
title.     Farmers'  National  Bank  of  Bushnell  v.  Sperling,  273. 

Tax  deed. 

2.  Notice  to  owner  before  taking  tax  deed.  See  TAXATION  AND 
TAX  TITLES,  23. 

NUL  TIEL  CORPORATION.     See  CORPORATIONS,  L 

OFFICE  AND  OFFICERS. 
Officer  holding  over. 

1.  Holding  over  until  his  successor  is  elected  and  qualified.  A  per- 
son elected  to  an  office  for  a  stated  time,  and  until  his  successor  should 
be  elected  and  qualified,  may  lawfully  hold  over  until  his  successor  is 
elected,  etc.,  without  being  guilty  of  usurpation  of  office.  Soucy  v. 
The  People  ex  rel.  McCracken,  109. 

City  officers. 

2.  Of  their  election  and  qualification.  See  MUNICIPAL  CORPO- 
RATIONS, 1  to  4. 

Legislative  appointment  to  office. 

3.  Constitutionality  of  Drainage  act  of  1879.  See  DRAINAGE 
LAW,  1. 

47—113  III. 


738  INDEX. 


OFFICIAL  BONDS. 
Bonds  of  city  officers. 

1.  Effect  of  approving  official  bond  not  filed  in  time.  See  MUNI- 
CIPAL CORPORATIONS,  3. 

2.  Approval  of  city  treasurer's  bond.     Same  title,  4. 

OPTIONS. 

GAMBLING:   CONTRACT. 

Dealing  in  options — what  is  an  "option."    See  CONTRACTS,  12. 

ORDINANCE. 
Local  improvements  in  cities  and  villages. 

Publication  of  ordinance  for  street  improvements.  See  SPECIAL 
ASSESSMENTS,  3. 

ORDINARY  CARE. 
Contributory  negligence. 

Want  of  ordinary  care  on  the  part  of  the  person  injured.  See 
NEGLIGENCE,  2. 

OVER-VALUATION. 
Taxation. 

Remedy  in  case  of  over-valuation.  See  TAXATION  AND  TAX 
TITLES,  8. 

PARTIES. 
On  bill  to  foreclose  mortgage. 

1.  In  a  bill  to  foreclose  a  mortgage,  all  persons  interested  in  the 
premises,  who  claim  under  the  mortgagor  subsequent  and  subject  to  the 
mortgage,  are  necessary  parties;  and  if  they  are  not  brought  in,  their 
rights  will  not  be  cut  off  by  the  decree.     Patton  v.  Smith,  499. 

On  bill  to  remove  cloud  on  title. 

2.  On  bill  to  set  aside  a  sheriff's  sale  as  a  cloud  on  title.  On  bill 
by  the  owner  of  land  to  set  aside  a  sale  of  it  on  execution,  against  a  former 
owner  and  another,  as  a  cloud  upon  title,  the  defendants  in  the  execution, 
though  proper  parties,  are  not  indispensable  parties,  where  no  decree  is 
entered  affecting  their  interest,  such  as,  vacating  the  entry  of  satisfaction 
of  the  judgment  against  them.  Farmers'  National  Batik  of  Bushnell 
v.  Sperling,  273. 

Want  of  proper  parties. 

3.  Time  to  object.  Where  the  parties  omitted  in  a  bill  in  chancery 
are  not  indispensable  to  a  decision  of  the  case  upon  its  merits,  it  will  be 
too  late  to  make  the  objection  at  the  hearing  that  they  are  not  made  par- 
ties; but  when  the  rights  of  the  parties  not  before  the  court  are  intimately 
connected  with  the  matter  in  dispute,  so  that  a  final  decree  can  not  bo 
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made  without  materially  affecting  their  interests,  the  objection  may  be 
taken  at  the  hearing,  or  on  appeal  or  error.  Farmers'  National  Bank 
of  Bushnell  v.  Sperling,  273. 

PARTITION. 

Rents — maintenance  of  common  ancestor. 

1.  Allowance  for  hoard  and  care  of  the  common  ancestor,  as  against 
the  other  heirs.  The  owner  of  a  lot  of  ground  conveyed  the  same,  in 
1854,  by  his  deed,  directly  to  his  wife,  and  died  in  the  same  year.  His 
heirs  never  questioned  the  conveyance  during  their  mother's  lifetime. 
She  died  in  1881.  Prior  to  her  death  one  of  her  daughters  and  her  hus- 
band occupied  the  residence  on  the  premises,  and  continued  such  occu- 
pancy until  after  the  mother's  death.  A  bill  for  partition  by  the  other 
heirs  against  such  daughter  sought  to  have  her  interest  charged  with  the 
rents  of  the  premises,  and  she  filed  a  cross-bill  asking  for  compensation 
for  boarding,  nursing  and  taking  care  of  her  mother,  and  that  it  be  made 
a  charge  on  the  lot  as  against  the  other  heirs.  The  proof  showed  that 
the  rent  of  the  dwelling  house  was  a  fair  compensation  for  the  board  and 
care  of  the  mother,  and  the  court,  in  addition  to  the  rent  of  the  premises, 
allowed  the  daughter  $100  for  extra  care  of  the  mother  in  her  sickness: 
Held,  that  the  decree  was  reasonable  and  fair.  Bangs  et  al.  v.  Brown 
et  al.  80. 

2.  As  to  rents  received  by  one  holding  under  the  owner  of  equitable 
title.  Where  a  husband,  in  1854,  shortly  before  his  death  conveyed  cer- 
tain lots  directly  to  his  wife,  which  conveyance,  although  void  at  law,  was 
never  assailed  or  sought  to  be  set  aside  by  any  of  the  heirs,  and  the  widow, 
in  1865,  let  one  of  the  heirs  (her  son)  into  possession  of  one  of  the  lots, 
who  continued  to  hold  such  possession  and  collect  and  receive  the  rents 
until  in  1879,  when  he  acquired  the  entire  interest  in  the  same,  it  was 
held,  on  bill  for  the  partition  of  another  lot  after  the  death  of  the  widow, 
in  1881,  that  the  widow  was  entitled  to  the  rents  of  the  first  named  lot, 
and  might  give  them  to  whom  she  pleased,  and  that  the  son  so  receiving 
such  rents  was  not  legally  chargeable  with  them  in  the  partition  suit  as 
to  the  other  lot.     Ibid.  80. 

Right  of  trial  by  jury. 

3.  In  partition.     See  JURY,  1,  2. 

PENALTY. 
For  non-payment  op  taxes.     See  TAXATION  AND  TAX  TITLES, 
9  to  13. 

PLATS. 

Assessor's  plats. 

Whether  necessary — in  order  to  fix  the  character  of  real  estate  as 
lands  or  town  lots.     See  TAXATION  AND  TAX  TITLES,  1,  2. 
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PLEADING. 
Of  the  declaration. 

1.  In  an  action  of  trover  to  recover  back  the  value  of  property  won 
under  a  gambling  contract.  In  trover  to  recover  for  property  delivered 
in  payment  of  losses  under  a  gambling  contract,  it  was  objected,  on  error, 
that  the  declaration  did  not  contain  the  words,  "whereby  an  action  hath 
accrued  to  the  plaintiff  according  to  the  form  of  this  act."  The  declara- 
tion was  in  the  usual  form  in  trover,  and  was  held  to  be  sufficient  in  law 
to  support  a  judgment  in  trover,  although  the  action  was  really  brought 
under  the  statute.     Pearce  v.  Foote,  228. 

After  verdict. 

2.  Defective  pleading  cured  after  verdict  But  if  the  declaration 
were  insufficient  by  reason  of  not  being  framed  under  the  statute,  the 
objection  comes  too  late  after  verdict,  as  the  supposed  defect  could  have 
been  reached  by  special  demurrer.     Ibid.  228. 

Construction  of  pleadings. 

3.  Rule  of  construction.  It  is  a  familiar  rule  that  all  pleadings  are  to 
be  construed  most  strongly  against  the  pleader.     Blanch  v.  Pausch,  60. 

Before  justice  of  the  peace. 

4.  As  to  the  form  or  mode  of  pleading,  in  respect  to  various  de- 
fences.    See  JUSTICE  OF  THE  PEACE,  1  to  4. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  On  a  bill  framed  to  have  a  trust  established  in  respect  of  lands, 
to  remove  the  trustee,  and  for  an  account,  etc.,  the  complainant  can  not 
show  that  the  conveyance  to  the  alleged  trustee  was  executed  as  a  mort- 
gage, to  secure  the  grantee  against  loss,  etc.  Scott  et  al.  v.  Harris  et  al. 
447. 

2.  On  the  question  of  negligence.  The  object  of  written  pleadings 
is  to  apprise  the  defendant  of  the  ground  of  action  relied  on  by  the  plain- 
tiff, and  thereby  afford  him  an  opportunity  to  meet  the  specific  ground 
of  complaint,  and  it  is  not  admissible  that  one  ground  of  negligence  be 
alleged  and  a  recovery  be  had  upon  another  and  distinct  ground.  It  is 
error  to  instruct  the  jury  that  they  may  find  the  defendant  liable  for 
any  acts  of  negligence  different  from  those  alleged  in  the  declaration. 
Wabash,  St.  Louis  and  Pacific  Ry.  Co.  v.  Coble,  115. 

3.  So  in  an  action  against  a  railway  company  to  recover  for  damages 
for  a  personal  injury,  at  a  public  crossing  of  a  street,  the  court  instructed 
the  jury,  for  the  plaintiff,  that  railroad  companies,  in  operating  their  trains 
and  engines,  must  be  held,  in  crossing  public  highways  and  thorough- 
fares, so  to  regulate  the  speed  of  their  trains,  and  to  give  such  signals  to 
persons  crossing,  that  all  may  be  apprised  of  the  danger  of  crossing  the 
railroad  track,  and  that  they  should  keep  a  lookout,  so  as  to  see,  and  as 
far  as  possible  prevent  injury  to  others  exercising  their  legal  rights,  and 
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PLEADING  AND  EVIDENCE.    Allegations  and  proofs.    Continued. 

that  for  an  injury  resulting  from  a  failure  of  any  such  duties  they  are 
liable,  provided  the  person  injured  has  used  all  reasonable  precaution  to 
avoid  injury.  The  failure  to  give  signals  of  danger  to  persons  crossing 
the  track,  or  to  keep  a  lookout  to  avoid  injury  as  far  as  possible,  were 
not  charged  in  the  declaration:  Held,  that  it  was  error  to  give  the  in- 
struction.    Wabash,  St.  Louis  and  Pacific  Ry.  Co.  v.  Coble,  115. 

4.  Larceny  —  as  to  the  common  law  and  statutory  offence.  See 
CRIMINAL  LAW,  25. 

5.  As  to  the  time  and  mode  of  taking  advantage  of  a  variance.  See 
PRACTICE,  1,  2. 

Allegation  not  traversed. 

6.  Stands  confessed.  To  an  information  in  the  nature  of  a  quo 
warranto  to  test  the  defendant's  right  to  an  office,  the  defendant  filed  a 
plea  showing  his  appointment  to  the  office  by  the  city  council,  the  filing 
of  his  oath  of  office  in  proper  time,  and  the  approval  of  his  official  bond. 
The  relator,  by  replication,  denied  the  appointment  and  the  approval  of 
his  bond:  Held,  that  as  the  filing  of  defendant's  oath  of  office  was  not 
traversed,  it  stood  confessed  by  the  pleadings.  Launtz  v.  The  People 
ex  rel.  Sullivan,  137. 

POSSESSION. 
As  notice. 

1.  Possession  of  land  as  notice  of  occupant's  rights.  See  NOTICE,  1. 
On  bill  to  set  aside  execution  sale. 

2.  Sufficiency  of  allegation  of  possession.     See  CHANCERY,  8. 
Criminal  law. 

3.  Possession  of  goods,  as  distinguished  from  mere  custody.  See 
CRIMINAL  LAW,  19,  20. 

4.  In  case  possession  is  obtained  by  fraud.     Same  title,  21. 

5.  Where  owner  parts  with  possession,  and  intends  also  to  part 
with  the  title.     Same  title,  22. 

PRACTICE. 
Time  to  object. 

1.  As  to  time  and  mode  of  taking  advantage  of  a  variance.  In  case 
of  a  variance  between  the  allegations  and  proofs  of  the  plaintiff,  the  de- 
fendant should  object  to  the  evidence  when  offered,  or  move  to  exclude 
the  same  when  it  is  all  in,  or  ask  the  court  to  instruct  the  jury  to  find  for 
the  defendant,  so  as  to  afford  an  opportunity  of  removing  the  objection 
by  amendment;  and  if  he  does  not,  the  variance  can  not  be  urged  as  a 
ground  of  reversal.     City  of  Mattoon  v.  Fallin,  249. 

2.  This  court  will  not  consider  a  question  of  variance  in  the  allega- 
tions and  proofs,  when  no  motion  has  been  made  in  the  trial  court  to 


742 


INDEX. 
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exclude  the  evidence  on  the  ground  of  variance,  or  for  an  instruction  to 
the  jury  in  respect  of  the  same.  Wabash,  St.  Louis  and  Pacific  Ry. 
Co.  v.  Coble,  115. 

3.  On  bill  to  set  aside  sheriff's  sale  as  cloud  on  title— time  to  object 
for  want  of  proper  parties.     See  PARTIES,  2. 

Mode  of  saving  an  exception. 

4.  As  a  jury  were  about  to  retire  to  consider  of  their  verdict,  counsel 
for  the  plaintiff  handed  to  the  jury  an  affidavit  of  the  defendant  which 
had  been  admitted  in  evidence  to  impeach  the  testimony  of  the  defend- 
ant, whereupon  defendant's  counsel  remarked  to  the  court:  "The  court 
understands  we  are  not  consenting,"  and  the  affidavit  was  taken  by  the 
jury:  Held,  that  this  was  not  equivalent  to  a  ruling  of  the  court  that  the 
affidavit  might  be  taken  by  the  jury,  and  to  an  exception  taken  to  such 
ruling,  so  the  objection  did  not  avail.     Wilson  v.  Genseal,  403. 

Local  improvements  in  cities,  etc. 

5.  Demurring  to  objections  to  confirmation  of  assessment  for 
special  taxation  upon  contiguous  property.  See  SPECIAL  ASSESS- 
MENTS, 10. 

In  chancery. 

6.  Omission  to  make  formal  disposition  of  injunction  in  decree. 
See  CHANCERY,  18. 

PRACTICE  IN  THE  SUPREME  COURT. 
Fictitious  action. 

1.  Dismissal  of  proceedings.  "Where  this  court  is  satisfied  that  an 
action  is  fictitious,  and  the  parties  fail  to  appear  and  show  that  it  is  a  real 
suit,  after  time  and  opportunity  are  given  them  so  to  do,  the  judgment 
appealed  from  will  be  reversed,  and  the  cause  remanded  to  the  trial  court, 
with  directions  to  dismiss  the  same,  and  for  this  purpose  a  submission 
of  the  cause  to  this  court  on  the  merits,  set  aside.   Ebert  v.  Beedy,  316. 

Waiver  of  errors  assigned. 

2.  Where  an  appellant  in  his  argument  insists  only  upon  one  of  the 
various  errors  assigned,  the  others  will  be  considered  as  waived.  Wabashf 
St.  Louis  and  Pacific  Ry.  Co.  et  al.  v.  McDougal  et  al.  603. 

Assigning  cross-errors. 

3.  Limitations.  Where  the  record  of  a  partition  proceeding  is  brought 
before  this  court,  and  the  plaintiff  in  error  has  assigned  errors  on  that 
part  of  the  decree  that  affects  him  injuriously,  the  defendant  in  error, 
under  the  statute,  may  assign  cross-errors  on  the  same  record  as  to  mat- 
ters that  affect  him,  even  though  such  matters  may  have  occurred  more 
than  five  years  before  suing  out  the  writ  of  error.    Atwood  v.  Buck,  268. 

Error  wild  not  always  reverse. 

4.  As  to  giving  and  refusing  instructions.  Where  this  court  is  able 
to  see  that  substantial  justice  has  been  done,  and  that  an  error  in  the 
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Error  will  not  always  reverse.     Continued. 

giving  or  refusing  of  an  instruction  could  not  have  changed  the  result, 
such  error  will  not  require  a  reversal,  especially  when  it  is  apparent  that 
the  same  result  would  follow  on  a  new  trial.     Beard  v.  Maxwell,  440. 

5.  Where  the  proprietors  of  a  coal  mine  had  provided  no  brake  of  any 
kind  to  a  drum  connected  with  the  hoisting  machinery  of  a  coal  shaft,  in 
consequence  of  which  the  plaintiff's  husband  was  killed,  it  was  held,  in 
an  action  to  recover  damages  for  the  death,  that  an  error  in  an  instruc- 
tion containing  a  requirement  as  to  the  character  and  quality  of  the  appli- 
ances for  a  brake,  somewhat  stronger  than  the  statute  required,  could  not 
have  prejudiced  the  defendant,  as  no  question  was  presented  as  to  the 
quality  or  sufficiency  of  a  brake.     Beard  el  al.  v.  Sheldon,  584. 

In  chancery  case. 

6.  Election  to  treat  an  order  as  a  dismissal  of  bill.  An  order  of  a 
court  in  a  suit  for  an  injunction,  etc.,  was,  that  the  temporary  injunction 
be  dissolved;  and  further,  that  if  the  complainant  desired  to  take  an 
appeal,  the  bill  be  dismissed:  Held,  that  by  appealing  from  the  order, 
the  complainant  elected  to  have  his  bill  dismissed,  and  could  not  urge 
the  dismissal  as  error.     Gardt  et  al.  v.  Brown  et  al.  475. 

Considering  instructions. 

7.  It  is  not  necessary  that  all  the  evidence  in  a  case  shall  be  pre- 
served in  a  bill  of  exceptions,  to  enable  this  court  to  pass  upon  the  pro- 
priety of  an  instruction  as  to  the  employment  of  the  defendant  as  agent 
of  the  plaintiff.  Such  an  instruction  assumes  that  there  was  sufficient 
proof  of  agency.     Snell,  Taylor  &  Co.  v.  Pells,  145. 

PREFERENCE  TO  CREDITORS. 
Debtor  and  creditor. 

Whether  a  transaction  which  gives  a  preference  is  fraudulent  See 
DEBTOR  AND  CREDITOR,  1,  2,  3. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  Sale  and  conveyance  of  swamp  lands  by  a  county — return  of  plats 
and  valuation  thereof.    See  SWAMP  AND  OVERFLOWED  LANDS,  3. 

2.  As  to  jurisdiction  of  county  court.     See  JURISDICTION,  1. 

PRINCIPAL  AND  AGENT. 
Agency. 

1.  Terminated  by  death  of  principal.     See  AGENCY,  2. 
Estoppel. 

2.  Setting  up  illegality  of  contract — as  between  principal  and  agent 
See  ESTOPPEL,  6,  7. 
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PKINTER'S  FEE.     See  TAXATION  AND  TAX  TITLES,  17. 

PKOCESS. 

Kettjrn  day  of  summons. 

1.  When  made  returnable  to  a  term,  less  than  ten  days  intervening. 
On  the  filing  of  a  petition  by  an  administratrix  for  leave  to  sell  lands  to 
pay  debts  of  the  estate,  the  summons  was  issued  July  12,  1867,  returnable 
to  the  July  term,  1867,  of  the  county  court,  which  commenced  on  July  15, 
1867.  This  was  returned  served  on  the  defendant:  Held,  that  the  sum- 
mons was  void,  and  that  service  upon  it  gave  the  court  no  jurisdiction 
over  the  person  of  the  defendant,  as  less  than  ten  days  intervened  be- 
tween the  date  of  the  writ  and  the  return  day.     Matthews  v.  Hoff,  90. 

Service  of  process. 

2.  Evidence  thereof— by  recitals,  or  otherwise.  Where  a  court  of 
general  jurisdiction  in  its  judgment  or  decree  finds  that  the  defendant 
was  duly  notified  of  the  suit  by  the  service  of  process  upon  him  in  apt 
time,  it  is  at  least  prima  facie  evidence  of  such  fact,  and  must  be  taken 
as  well  found,  unless  contradicted  by  the  record  itself.     Ibid.  90. 

3.  A  summons  was  issued  in  a  proceeding  by  an  administratrix  for  an 
order  to  sell  lands  to  pay  debts  of  an  estate,  on  July  12,  1867,  returnable 
to  the  July  term,  fixed  by  law  to  commence  on  July  15,  1867,  and  was 
returned  duly  served  on  the  only  heir,  who  was  made  a  defendant.  No 
court  was  held  at  the  July  term,  but  at  the  August  term  following,  a  de- 
cree of  sale  was  entered,  which  recited  that  the  defendant  "had  due  and 
legal  notice  of  the  filing  of  the  petition  in  this  case  by  said  administra- 
trix, as  appears  from  the  return  of  the  sheriff  to  a  summons  issued  in 
this  cause  against  C.  H.,  which  service  was  made  more  than  ten  days 
before  the  first  day  of  the  present  term  of  this  court. "  No  summons 
issued  after  the  July  term  could  be  found  some  twelve  years  afterward, 
nor  since,  upon  diligent  search:  Held,  that  the  finding  of  the  summons 
issued  July  12,  1867,  in  the  files,  and  failure  to  find  any  other  one,  were 
not  sufficient  to  overcome  the  presumption  of  the  issue  and  service  of 
another  summons  arising  from  the  recital  in  the  decree.     Ibid.  90. 

BAILEOADS. 

Farm  crossing. 

1.  Duty  in  respect  thereto — securing  the  public  safety.  The  word 
"necessary,"  in  the  statute  requiring  railroad  corporations  to  construct 
farm  crossings  "when  and  where  the  same  may  become  necessary  for  the 
use  of  the  proprietors  of  the  lands  adjoining  emch  railroad,"  was  used  in 
its  more  popular  sense,  and  is  equivalent  to  the  words,  "reasonably  con- 
venient." Chalcraft  v.  Louisville,  Evansville  and  St.  Louis  Railroad 
Co.  86. 

2.  Where  the  erection  and  maintenance  of  a  proposed  farm  crossing 
over  a  railroad  track  will  directly  affect  the  operation  of  the  road  as  a 
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RAILROADS.    Farm  crossing.     Continued. 

means  of  public  transportation,  by  seriously  tending  to  increase  the  dan- 
ger of  collisions,  this  will  be  a  sufficient  reason  why  such  crossing  should 
not  be  made,  and  if  attempted  to  be  made  by  the  land  owner,  he  may 
be  restrained  from  doing  so,  by  injunction.  Chalcraft  v.  Louisville, 
Evansville  and  St.  Louis  Railroad  Co.  86. 
Eminent  domain. 

3.  Acquiring  right  of  way  by  one  railway  company  across  the  track 
of  another.     See  EMINENT  DOMAIN,  1  to  5. 

REASONABLE  DOUBT.     See  CRIMINAL  LAW,  39,  40. 

RES  JUDICATA. 
In  the  Supreme  Court. 

1.  Where  objections  to  the  validity  of  a  defendant's  title  to  land  are 
settled  by  this  court  in  his  favor  upon  his  appeal,  the  decision  will  be 
adhered  to  on  a  writ  of  error  by  the  appropriate  party,  when  the  same 
objections  are  again  urged.     Taylor  v.  Frew,  358. 

RESCISSION  OF  CONTRACT.     See  CONTRACTS. 

REVERSIONER. 
Right  to  an  accounting. 

1.  Whether  entitled  to  an  accounting— as  against  a  tenant  for  life 
or  trustee.  A  person  having  only  a  reversionary  interest  in  real  property, 
and  not  entitled  to  the  income  from  the  same  during  the  existence  of  the 
prior  life  estate,  has  no  right  to  call  upon  the  trustee  holding  the  legal 
title,  and  the  life  tenant,  for  an  account  of  the  income  of  the  property, 
but  is  entitled  to  an  accounting  only  so  far  as  it  bears  upon  the  allowance 
of  debts  claimed  to  be  a  charge  against  the  property,  and  which  may 
affect  his  reversionary  interest  in  the  same.  Patterson  et  al.  v.  John- 
son, 559. 

Liability  for  taxes. 

2.  Whether  life  tenant  or  reversioner.  See  TAXATION  AND  TAX 
TITLES,  3. 

ROBBERY. 
Proof  of  forob. 

Of  the  sufficiency  of  proof.     See  CRIMINAL  LAW,  26. 

SALES. 

Judicial  sales. 

1.  When  necessary  to  sell  in  parcels.  Where  a  mortgage,  and  decree 
of  sale  on  foreclosure,  describe  a  quarter  section  of  land  mortgaged,  as 
a  single  tract,  it  is  not  the  duty  of  the  master  to  divide  the  land  into 
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parcels  in  making  a  sale.  If  several  distinct  tracts  are  ordered  sold,  then 
it  is  the  duty  of  the  master  to  sell  each  parcel  separately.  Patton  v. 
Smith,  499. 

2.  Purchaser  at  judicial  sale — liability  for  taxes.  A  purchaser  of 
town  lots  under  a  decree  in  a  proceeding  for  partition,  ordering  their 
appraisal  and  sale,  subject  to  taxes  due  thereon,  does  not  become  per- 
sonally liable  for  such  taxes.  He  will  stand  in  the  same  position  as  any 
other  grantee  whose  deed  is  made  subject  to  an  existing  incumbrance. 
If  he  assumes  to  discharge  the  same  by  retaining  a  sufficient  amount  of 
the  purchase  money  for  that  purpose,  he  becomes  personally  responsible 
to  the  holder  of  the  incumbrance.  Chambers  v.  The  People  ex  rel. 
Fuller,  509. 

3.  In  case  no  title  passes — rights  of  the  plaintiff  in  execution — how 
far  the  rule  of  caveat  emptor  applies.  A  plaintiff  in  execution  is  not 
in  all  cases,  as  a  matter  of  right,  entitled  to  have  a  satisfaction  and  levy 
of  an  execution  vacated,  merely  because  no  title  passed  at  the  sale.  In 
general,  the  doctrine  of  caveat  emptor  applies  to  such  sales;  and  although 
the  fact  that  the  defendant  in  execution  had  no  title,  may,  when  unex- 
plained, justify  a  court  of  equity  in  vacating  the  levy  and  satisfaction  on 
the  ground  of  mistake,  yet  that  court  would  not  interfere  where  it  was 
clearly  shown  that  the  plaintiff  in  the  execution  had  willfully,  with  full 
knowledge  of  all  the  facts,  caused  a  levy  upon  the  property  of  a  person 
other  than  the  defendant  in  the  execution.  Farmers'  National  Bank  of 
Bushnell  v.  Sperling,  273. 

Equity  of  redemption. 

4.  Whether  subject  to  levy  and  sale  under  execution.  See  EXECU- 
TION, 1. 

Sale  of  swamp  lands. 

5.  By  a  county.    See  SWAMP  AND  OVERFLOWED  LANDS,  3, 4, 5. 
Contract  of  sale  of  land. 

6.  Failure  of  consideration,  as  rendering  the  transaction  a  mere 
option  to  sell.     See  CONTRACTS,  6. 

Sale  of  land  for  taxes. 

7.  Legislative  power.      See  TAXATION  AND  TAX  TITLES,  14. 

SELF-DEFENCE.     See  CRIMINAL  LAW,  35,  36. 

SELLING  INTOXICATING  LIQUORS  TO  MINOR.      See  CRIMINAL 
LAW,  27  to  31, 

SERVICE  OF  PROCESS.     See  PROCESS,  2,  3.  % 
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SETTLEMENT. 
Payment. 

1.  Of  a  transaction  amounting  to  payment.  A  and  B  owning  a  tract 
of  land  as  tenants  in  common,  borrowed  $3500,  to  secure  which  they  gave 
their  joint  note,  and  a  mortgage  on  the  land.  B  took  of  this  amount 
$800  for  his  individual  -use,  and  gave  A  his  note  for  $800.  Afterward, 
B  sold  and  conveyed  his  interest  in  the  land  to  A  for  $2000,  subject  to 
the  incumbrance  thereon  of  $3500,  which  A  was  to  pay,  and  A,  in  making 
payment  of  the  $2000,  turned  in  B's  note  of  $800  as  part  payment.  After 
this,  a  bank  recovered  judgment  against  B,  and  had  the  land  sold,  and 
on  bill  by  A  to  set  aside  the  sale,  claimed  that  A  still  owed  B  one-half 
of  the  $800  note:  Held,  that  the  settlement  of  the  parties,  being  in  good 
faith,  was  conclusive,  and  that  the  entire  purchase  money  had  been  paid 
by  A.     Farmers'  National  Bank  of  Bushnell  v.  Sperling,  273. 

SPECIAL  ASSESSMENTS. 
Street  improvements. 

1.  Requisites  of  the  ordinance  as  descriptive  of  the  character  and 
locality  of  the  work  to  be  done.  If  an  ordinance  for  the  improvement 
of  a  street  by  special  assessment  does  not  contain  a  description  of  the 
nature,  character  and  locality  of  the  proposed  improvement,  the  court 
will  have  no  authority  to  confirm  the  assessment.  Without  a  definite 
description  of  the  nature  and  character  of  the  improvement  no  intelligent 
estimate  of  its  cost  can  be  made.     Levy  v.  City  of  Chicago,  650. 

2.  An  ordinance  of  the  city  of  Chicago  ordered  and  required  a  certain 
part  of  a  street  to  be  "filled"  and  graded  to  within  eleven  inches  of  the 
grade  of  the  pavement,  and  paved,  describing  the  paving  minutely.  The 
proof  showed  that  the  word  "filling,"  as  used  in  the  ordinance,  had  a 
settled  and  well  known  meaning  in  that  city  among  engineers  and  street 
contractors,  and  meant  to  raise  the  surface  of  the  street  by  using  clay, 
earth,  sand,  or  other  suitable  material  free  from  animal  or  vegetable  sub- 
stances, etc.:  Held,  that  with  such  proof  the  ordinance  was  not  void  for 
uncertainty  and  indefiniteness,  in  respect  to  the  character  of  the  work 
proposed  to  be  done.     Ibid.  650. 

3.  Publication  of  ordinance  for  street  improvements.  An  ordinance 
of  a  city  for  the  paving  and  curbing  of  a  public  street,  and  for  levying 
special  taxes  on  contiguous  property  to  pay  the  cost  of  the  improvement, 
is  not  required  to  be  published.  It  is  only  ordinances  appropriating 
money  that  are  required  to  be  published.  Enos  et  al.  v.  City  of  Spring- 
field, 65. 

4.  As  to  the  various  modes  of  assessment — the  general  Incorpora- 
tion law  construed.  The  object  of  the  legislature,  by  sections  116  and 
132,  chapter  24,  article  9,  relating  to  cities  and  villages,  was  to  provide 
two  modes  for  making  local  improvements, — one  by  special  assessments, 
and  the  other  by  special  taxation  of  contiguous  property, — and  to  author- 
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SPECIAL  ASSESSMENTS.     Street  improvements.     Continued. 

ize  the  corporate  authorities  of  cities  and  villages  to  determine  by  ordi- 
nance which  mode  should  be  adopted.  Enos  et  al.  v.  City  of  Spring- 
field, 65. 

5.  Section  132,  of  article  9,  chapter  24,  of  the  Revised  Statutes  of 
1874,  when  considered  in  connection  with  the  constitution,  on  the  same 
subject,  and  the  other  sections  of  the  same  article,  is  not  to  receive  a 
literal  construction.  These  various  provisions,  when  so  considered,  show 
that  two  distinct  systems  of  local  improvements  are  provided  for,  and 
section  132  is  to  be  understood  as  requiring  only  such  portions  of  the 
statute  in  regard  to  special  assessments  to  be  followed  as  may  be  con- 
sistent with  special  taxation.     Ibid.  65. 

6.  Section  139  of  the  same  article,  which  provides  for  ascertaining 
benefits  in  special  assessment  proceedings,  has  no  bearing  whatever  in  a 
proceeding  by  special  taxation.     Ibid.  65. 

7.  Special  taxation — in  proportion  to  frontage.  In  case  the  coun- 
cil adopts  special  taxation  as  the  mode  in  which  a  street  improvement 
shall  be  made,  it  has  the  power  to  require  that  the  cost  of  the  same  shall 
be  assessed  upon  the  lots  abutting  upon  the  streets  in  proportion  to  the 
frontage  of  the  lots  upon  the  same.     Ibid.  65. 

8.  Curbing — as  part  of  a  street  pavement.  It  is  no  valid  objection 
to  an  ordinance  for  the  paving  of  a  street  by  special  taxation,  that  it  pro- 
vides also  for  a  curb-stone  on  each  side  of  the  street  to  be  included  in 
the  estimate  of  the  expense  of  the  improvement  ordered,  as  such  curbing 
may  be  regarded  as  a  part  of  the  pavement.     Ibid.  65. 

9.  Of  the  costs — as  part  of  the  assessment.  The  costs  of  making 
and  levying  the  assessment  of  contiguous  property  by  special  taxation 
for  the  curbing  and  paving  of  a  street  by  a  city,  may  properly,  under  the 
law,  be  taxed  against  the  lots  and  lands  abutting  upon  such  street  and 
included  in  the  special  tax.     Ibid.  65. 

10.  Objections  to  confirmation — how  availed  of.  There  is  no  rule 
of  practice  which  authorizes  a  demurrer  to  be  filed  to  objections  to  the 
confirmation  of  an  assessment  for  special  taxation  upon  contiguous  prop- 
erty for  a  local  improvement,  and  if  one  is  filed  it  can  not  be  treated  as 
an  admission  of  the  truth  of  each  objection.  It  is  incumbent  on  the 
party  filing  such  objections  to  prove  them.     Ibid.  65. 

SPECIAL  CONSTABLE.     See  CONSTABLES,  1. 

SPECIAL  LEGISLATION.     See  DRAINAGE  LAW,  8. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  9  to  17. 
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SPKINGFIELD  WATEE  WOKKS. 
Of  assessments,  and  collection  thereof. 

1.  Assessment  on  account  of  hydrants — whether  to  be  made  annu- 
ally. Section  15  of  the  act  of  February  21,  1861,  to  incorporate  the 
Springfield  Water  Works  Company,  which  imposes  a  duty  to  construct 
hydrants,  and  then  declares  that  the  commissioners  "shall  assess  the 
houses  and  other  buildings  in  the  vicinity  of  said  hydrants  in  the  propor- 
tion in  which  they  shall  deem  the  same,  respectively,  benefited,"  does 
not  authorize  the  annual  assessment  of  the  houses  and  buildings  in  the 
vicinity  for  supposed  benefits.  The  intention  was,  that  the  entire  benefit 
should  be  assessed  at  once.  Board  of  Water  Commissioners  v.  Conk- 
ling,  340. 

2.  Under  that  section  the  commissioners  are  not  authorized  to  go 
on,  from  year  to  year,  and  assess  the  property  for  supposed  benefits 
conferred,  for  the  purpose  of  keeping  up  repairs.  The  power  to  make 
annual  assessments  of  a  tax  for  the  extension  and  maintenance  of  water 
works  is  given  in  the  act  of  April  27,  1871.  (Eev.  Stat.  1874,  chap.  24, 
sec.  246.)     Ibid.  340. 

3.  Mode  of  collecting  assessments.  If  the  power  to  "assess  the 
houses  and  other  buildings"  in  the  vicinity  of  hydrants,  means  to  give 
authority  to  fix  the  amount  to  be  paid  by  the  owners,  such  sums  can  only 
be  collected  by  suit,  the  same  as  any  other  indebtedness;  but  if  it  means 
to  confer  upon  the  board  the  power  to  make  special  assessments  as 
known  in  the  statute,  they  can  only  proceed  in  the  manner  provided  by 
the  general  law  for  the  collection  of  special  assessments,  whereby  the 
owner,  on  proper  notice,  can  be  heard  before  a  judicial  tribunal  before 
his  rights  can  be  determined.     Ibid.  340. 

4.  Sections  12  and  15,  of  the  act  of  February  21,  1861,  relating  to  the 
Springfield  Water  Works  Company,  in  so  far  as  they  authorize  the  col- 
lection of  an  assessment  in  a  summary  manner,  by  levy  and  sale,  under 
a  warrant  of  the  commissioners,  has  been  repealed  or  changed  by  the 
constitution  of  1870  and  the  general  laws  passed  in  pursuance  of  that 
instrument  on  that  subject,  which  general  law  must  be  followed  in  such 
cases.     Ibid.  340. 

STATUTES. 
Amendment  of  statutes. 

1.  Of  the  constitutional  mode.  Section  13,  article  4,  of  the  State 
constitution,  which  provides  "that  no  law  shall  be  revived  or  amended 
by  reference  to  the  title  only,  but  the  law  revived  or  the  section  amended 
shall  be  inserted  in  the  new  act,"  is  fully  met  and  complied  with  where 
the  amended  section  is  set  out  in  full,  as  amended.  It  is  not  necessary 
to  set  out  in  full  the  original  section  in  the  amending  act.  Chambers  v. 
The  People  ex  rel.  Fuller,  509. 
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STATUTES.     Continued. 

FOREIGN   STATUTES. 

2.  Statutes  of  Indiana — conditions  to  their  tatting  effect — as  to 
time,  etc.  The  constitution  of  Indiana  provided  that  no  act  should  take 
effect  until  the  same  was  published,  and  circulated  in  the  several  coun- 
ties by  authority,  except  in  case  of  emergency,  which  should  be  declared 
in  the  preamble  or  body  of  the  act.  In  1855  an  act  was  passed  which 
declared  an  emergency  existed,  and  that  it  should  be  in  force  from  and 
after  its  passage,  and  publication  in  the  "Indiana  State  Sentinel"  and 
"Journal:"  Held,  that  the  publication  in  the  papers  named  was  a  con- 
dition, only,  of  the  law  taking  effect  before  it  otherwise  would,  and  that 
a  failure  to  have  the  same  so  published  did  not  prevent  its  becoming  a 
law  upon  the  publication  and  distribution  of  the  body  of  the  laws  passed 
at  that  session.     Hudson  v.  Green  Hill  Seminary  Corporation,  618. 

3.  Authentication.  An  act  of  the  legislature  of  the  State  of  Indiana 
authenticated  by  the  Secretary  of  State  of  that  State,  by  having  the  seal 
of  State  affixed  thereto,  in  conformity  with  section  905  of  the  United 
States  Revised  Statutes,  is  a  sufficient  authentication,  without  the  attes- 
tation of  any  officer  or  any  other  proof;  and  it  is  no  objection  that  it  does 
not  appear  upon  the  face  of  the  act  that  it  was  signed  by  the  Governor. 
Ibid.  618. 

Construction  of  statutes. 

4.  Dealing  in  options.  Section  130  of  the  Criminal  Code,  prohibit- 
ing the  dealing  in  options,  though  highly  penal,  is  not  to  be  construed 
with  unreasonable  strictness,  and  ought  to  have  a  just  if  not  liberal  con- 
struction, to  the  end  the  legislative  intention  may  be  accomplished. 
Pearce  v.  Foote,  228. 

Statutes  construed. 

5.  Eminent  domain — acquiring  right  of  way  by  one  railway  com- 
pany across  the  track  of  another.  The  sixth  clause  of  section  19,  gen- 
eral Railroad  law  of  1872,  construed  in  Chicago  and  Western  Indiana 
Railroad  Co.  v.  Illinois  Central  Railroad  Co.  et  al.  156. 

6.  Death  of  miner  from  negligence  of  the  proprietor— of  the  right 
of  action  therefor.  Section  14,  chapter  93,  of  the  Revised  Statutes,  con- 
strued in  Beard  et  al.  v.  Sheldon,  581. 

7.  Mines  and  mining — provisions  for  the  safely  of  miners — provid- 
ing a  brake  for  the  drum.  Section  6,  chapter  93,  of  the  Revised  Stat- 
utes, construed  in  Beard  et  al.  v.  Sheldon,  584.  See  MINES  AND 
MINING,  1. 

8.  General  Incorporation  law  for  cities  and  villages — as  to  various 
modes  of  assessment  for  local  improvements.  Sections  116,  132  and 
139,  of  article  9,  chapter  24,  of  the  Revised  Statutes  of  1874,  construed 
in  Enos  et  al.  v.  City  of  Springfield,  65.  See  SPECIAL  ASSESS- 
MENTS, 4  to  7. 
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STATUTES.     Statutes  construed.     Continued. 

9.  As  to  the  statutory  conditions  to  a  valid  deed.  Section  1,  chap- 
ter 30,  of  the  Eevised  Statutes  of  1874,  as  to  the  constituents  of  a  valid 
deed,  construed  in  Burnham  et  al.  v.  Kidwell,  245.  See  CONVEY- 
ANCES, 3. 

10.  Springfield  water  works — assessment  on  account  of  hydrants — 
whether  to  be  made  annually— mode  of  collecting  assessments.  The 
act  of  15th  February,  1861,  incorporating  the  Springfield  Water  Works 
Company,  in  connection  with  the  general  act  of  April  27,  1871,  (Kev. 
Stat.  1874,  chap.  24,  sec.  246,)  construed  in  Board  of  Water  Commis- 
sioners v.  Conkling,  340. 

11.  Penalty  for  non-payment  of  taxes  —  constitutionality,  as  re- 
spects the  rule  of  uniformity,  or  the  mode  of  enforcement.  Section  129 
of  the  Kevenue  act,  and  as  amended  by  the  act  of  1879,  construed  in 
Chambers  v.  The  People  ex  rel.  Fuller,  509.  See  TAXATION  AND 
TAX  TITLES,  9. 

12.  As  to  the  amount  of  penalty,  before  and  since  the  amendment 
of  1879.     Same  title,  10. 

13.  To  what  taxes  the  twenty -five  per  cent  penalty  may  apply. 
Same  title,  12. 

14.  The  one  per  cent  penalty  after  May  1,  as  a  cumulative  penalty. 
Sections  127  and  129  of  the  Revenue  act  construed  in  Chambers  v.  The 
People  ex  rel.  Fuller,  509.     Same  title,  13. 

15.  Back  taxes — requisites  of  the  collector's  report.  Sections  129, 
188  and  229  of  the  Revenue  act  construed  in  Chambers  v.  The  People 
ex  rel.  Fuller,  509.     Same  title,  15. 

STATUTE  OF  FRAUDS. 
Trusts  and  trustees. 

1.  Of  express  and  implied  trust— agreement  of  trustee  to  execute 
trust.     See  TRUSTS  AND  TRUSTEES,  11,  12. 

2.  Of  fraud  to  take  the  case  out  of  the  statute.     Same  title,  13. 
Enforcement  of  trust  in  equity. 

3.  When  the  statute  not  availing  in  defence.     Same  title,  14 

SUBSEQUENTLY  ACQUIRED  TITLE. 
Conveyance  by  sheriff's  deed.     See  CONVEYANCES,  9,  10. 

SUMMONS. 
Issuance  and  return. 

Issued  and  made  returnable  to  a  term,  less  than  ten  days  intervening, 


See  PROCESS,  1. 
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SURETY. 

CONTEACT   OF   SURETYSHIP. 

1.  Construed  strictly.  The  contract  of  a  surety  is  one  that  is  to  be 
strictly  construed,  and  in  no  case  can  he  be  held  liable  beyond  the  terms 
and  conditions  of  the  contract  to  which  he  gives  his  assent.  Dodgson 
et  al.  v.  Henderson,  360. 

2.  As  to  bond  given  by  an  agent  to  his  principal — distinguished 
from  an  ordinary  guaranty  as  to  future  advances.  The  undertaking 
of  a  surety  in  a  bond  given  by  his  principal  for  the  faithful  discharge  of 
his  duties  as  agent  of  an  insurance  company,  is  distinguishable  from  that 
of  a  guaranty  of  payment  of  future  advances.  In  the  latter,  the  only  con- 
sideration to  uphold  the  guarantor's  undertaking  is  an  advance  or  credit 
given  the  party  for  whom  the  guaranty  is  given,  and  no  liability  arises 
until  such  an  advance  is  made,  and  the  undertaking  may  be  revoked  at 
any  time  before  advances  are  made  on  its  faith;  while  in  the  former,  the 
appointment  of  the  agent  with  power  to  act  and  transact  business  for  the 
obligee,  is  a  present  consideration,  which  renders  the  surety's  undertak- 
ing binding  immediately.     Estate  of  Rapp  v.  Phoenix  Ins.  Co.  390. 

3.  Whether  contract  terminated  by  the  death  of  the  surety,  as  to  sub- 
sequent dealings.  The  obligation  of  the  surety  in  a  bond  given  by  a  party 
to  procure  his  appointment  as  an  agent  of  an  insurance  company,  condi- 
tioned for  the  faithful  discharge  of  his  duties  as  agent,  and  the  payment 
of  all  moneys  of  the  principal  coming  to  his  hands,  and  the  delivery  of 
all  property  of  his  principal  he  may  have  when  his  agency  ceases,  is  not 
terminated  by  the  death  of  the  surety  as  to  any  moneys  or  property  that 
may  come  into  the  hands  of  such  agent  after  such  death,  but  may  be 
enforced  against  the  personal  representative  of  the  surety's  estate.  Ibid. 
390. 

4.  Obligee  retaining  dishonest  agent — effect  on  liability  of  surety 
on  such  agent's  bond.  Where  the  employer  of  a  clerk  or  other  agent 
takes  from  another  a  bond  of  indemnity,  or  an  undertaking  to  become 
responsible  for  the  honesty  and  fidelity  of  such  clerk  or  agent  in  his  ser- 
vice, the  employer  impliedly  stipulates  that  he  will  not  knowingly  retain 
such  clerk  or  agent  in  his  service  after  a  breach  of  the  guaranty  justifying 
his  discharge,  and  if  he  retains  him  after  such  breach,  the  surety  will  not 
thereafter  be  liable.     Ibid.  390. 

5.  So  where  an  agent  of  an  insurance  company,  who  had  given  bond, 
with  personal  security,  for  the  faithful  discharge  of  his  duty  to  his  em- 
ployers, and  such  agent  was  required  to  make  monthly  reports  and  settle- 
ments, and  pay  over  any  moneys  in  his  hands,  and  he  was  still  retained 
in  the  service  after  notice  of  his  default  and  failure  to  pay  over  moneys 
in  his  hands,  it  was  held,  that  the  estate  of  the  surety  was  discharged 
from  liability  as  to  any  subsequent  default  and  delinquency  on  the  part 
of  such  agent.     Ibid.  390. 
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SURETY.     Continued. 
Discharge  of  surety. 

6.  By  an  agreement  to  extend  time  of  payment.  If  a  creditor,  by  a 
valid  and  binding  agreement,  without  the  assent  of  the  surety,  gives  fur- 
ther time  for  payment  to  the  principal  debtor,  the  surety  will  thereby  be 
discharged.     Dodgson  et  al.  v.  Henderson,  360. 

SWAMP  AND  OVERFLOWED  LANDS. 
Op  their  identification. 

1.  As  to  time  and  manner  of  so  doing.  The  act  of  Congress  approved 
September  28,  1850,  vested  the  legal  title  to  all  the  swamp  and  overflowed 
lands  in  the  State,  without  any  further  act  being  done  to  identify  or  seg- 
regate them  from  other  lands;  and  the  legislature,  by  its  several  acts, 
granted  the  same  to  the  counties  in  which  they  were  situated.  The  fact 
that  lands  fell  within  the  description  of  "swamp  and  overflowed  lands," 
can  be  proved  by  witnesses  whose  personal  knowledge  enables  them  to 
testify  as  to  their  character  and  condition.  Wabash,  St.  Louis  and 
Pacific  Ry.  Co.  et  al.  v.  McDougal  et  al.  603. 

2.  The  several  counties  in  this  State  were  absolutely  invested  with 
the  legal  title  of  all  the  swamp  and  overflowed  lands  situated  within  their 
boundaries,  without  the  Auditor's  certificate  of  what  lands  were  of  that 
character,  and  parol  evidence  was  competent  to  show  that  a  tract  fell 
within  the  description  of  swamp  and  overflowed  lands.  The  Auditor's 
certificate,  whether  issued  before  or  after  the  sale  of  such  lands  by  a 
county,  is  made  evidence  of  the  character  of  the  same.  The  words  in 
such  certificate,  "not  heretofore  patented  to  the  county,"  will  not  vitiate 
it,  and  may  be  disregarded.     Ibid.  603. 

Sale  and  conveyance  by  a  county. 

3.  Presumption  in  favor  thereof— who  may  dispute  its  validity.  It 
the  county  court  could  not  sell  and  convey  swamp  land  until  after  the 
return  of  plats  and  a  valuation  thereof,  in  the  absence  of  proof  to  the 
contrary  it  will  be  presumed  that  this  was  done  before  a  sale  and  con- 
veyance of  a  tract  of  land.  But  a  party  claiming  no  title  can  not  be 
allowed  to  dispute  the  validity  of  a  conveyance  by  the  county,  where  it 
retains  the  consideration  paid  therefor,  and  no  steps  have  been  taken  to 
set  the  same  aside.     Ibid.  603. 

4.  Deed  from  a  county — as  to  the  mode  of  its  execution — acknowl- 
edgment. A  conveyance  of  a  tract  of  swamp  land  made  by  a  county, 
under  the  act  of  1854,  is  not  required  to  be  acknowledged  by  the  county 
clerk;  and  an  order  of  the  county  board  requiring  him  to  acknowledge 
the  deed,  will  be  construed  to  mean  nothing  more  than  to  attest  it  with 
the  seal  of  the  court  and  deliver  it  to  the  purchaser,  as  the  county  court 
has  no  power  to  require  anything  more  than  that.     Ibid.  603. 

5.  Misrecital  in  deed,  as  to  the  date  of  the  act  under  which  it  is 
made.     It  being  wholly  unnecessary  for  the  county  clerk  to  recite  in  his 
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Sale  and  conveyance  by  a  county.     Continued. 
deed  for  swamp  land  sold  by  the  county  court,  the  act  under  which  it  is 
made,  a  mistake  in  the  date  when  the  act  was  approved  will  be  immate- 
rial, and  may  be  disregarded.     Wabash,  St.  Louis  and  Pacific  Ry.  Co. 
et  al.  v.  McDougal  et  al.  603. 

TAXATION  AND  TAX  TITLES. 
Assessor's  plats. 

1.  Whether  necessary — in  order  to  fix  the  character  of  real  estate 
as  land  or  town  lots.  It  is  not  necessary  that  real  estate  be  laid  out 
into  lots,  surveyed  and  platted  as  required  by  the  statute  relating  to  the 
laying  out  of  towns  or  additions  thereto,  to  determine  its  character  under 
the  Eevenue  law,  as,  whether  it  is  to  be  treated  as  land  or  as  a  lot.  It  is 
rather  the  situation  of  the  property,  and  the  uses  to  which  it  is  put, 
which  determine  its  character  in  that  regard.  The  People  ex  rel.  Lind- 
8ey  v.  Palmer,  346. 

2.  The  owner  of  a  block  of  ground  wholly  within  the  limits  of  a  city, 
containing  about  five  acres,  occupied  the  same  as  a  residence,  yard  and 
garden,  and  a  part  for  a  pasture.  The  premises  were  surrounded  on  all 
sides  by  public  streets  of  the  city,  and  had  been  platted  by  the  assessor 
into  lots  for  the  purposes  of  taxation.  It  was  held,  that  the  same  should 
be  treated  as  a  city  lot,  under  the  Revenue  law,  though  larger  than  ordi- 
nary lots,  and  that  the  understanding  of  the  assessor  and  county-  clerk, 
and  their  treating  it  as  land,  could  not  be  admitted  as  determining  its 
character.     Ibid.  346. 

Life  tenant  and  reversioner. 

3.  Liability  for  taxes.  Where  property  is  conveyed  to  a  trustee  in 
trust,  for  the  use  and  benefit  of  A  during  his  life,  with  remainder  in 
trust  for  the  grantors,  and  the  buildings  thereon  are  destroyed  by  fire,  so 
that  for  several  years  it  yields  no  income,  the  life  tenant  will  not  be 
bound  to  pay  the  taxes  on  the  same  during  the  years  it  remains  unpro- 
ductive, and  the  trustee  paying  the  same  may  properly  have  them  charged 
upon  the  property.     Patterson  et  al.  v.  Johnson,  559. 

Of  the  assessment. 

4.  Remedy  for  improper  assessment.  A  court  of  equity  will  not 
enjoin  the  collection  of  a  tax  unless  the  tax  itself  is  unauthorized  by  law, 
or  is  levied  upon  property  not  subject  to  taxation,  or  the  property  upon 
which  it  is  assessed  is  fraudulently  valued  at  too  high  a  rate;  but  in 
those  cases  the  collection  of  the  tax  will  be  enjoined.  Illinois  Central 
Railroad  Co.  v.  Hodges  et  al.  323. 

5.  So  a  person  owning  real  estate  which  is  exempt  from  taxation  is 
not  required  to  take  notice  of  its  illegal  assessment,  nor  to  appear  before 
the  local  tribunals  to  protect  his  property  from  taxation;  and  when  it  is 
illegally  assessed  he  may  resort  to  a  court  of  equity  for  an  injunction. 
Ibid.  323. 
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6.  Cumulative  remedy  by  statute,  when  exempt  property  assessed. 
Section  97  of  the  Kevenue  law  empowers  the  board  of  supervisors  in 
counties  under  township  organization,  to  hear  and  determine  the  appli- 
cation of  any  person  who  is  assessed  on  property  exempt  from  taxation, 
and  the  question  may  be  taken  thence  by  appeal  to  the  Auditor,  and  be 
by  him  brought  before  the  Supreme  Court  for  final  review.  This  remedy, 
however,  is  merely  cumulative  to  that  in  equity  to  enjoin.  Illinois  Cen- 
tral Railroad  Co.  v.  Hodges  et  al.  323. 

7.  Former  decision.  It  was  said  in  Preston  et  al.  v.  Johnson,  104 
111.  625,  in  speaking  of  the  jurisdiction  of  the  county  board  to  give  relief 
as  to  property  exempt  from  taxation,  "the  remedy  through  the  county 
board  of  review  and  by  appeal  we  regard  as  adequate  and  exclusive." 
While  this  was  true  in  that  particular  case,  it  is  not  universally  true,  and 
is  therefore  calculated  to  mislead.  The  statutory  remedy  becomes  ex- 
clusive only  when  it  is  selected  and  a  decision  under  it  invoked.  Ibid. 
323. 

8.  Remedy  in  case  of  over-valuation.  Where  the  complaint  is  that 
the  local  assessor  has  over- valued  property,  the  owner  must  resort  to  the 
tribunals  provided  by  the  statute  for  review  in  such  cases.  A  court  of 
equity  is  not  empowered  to  value  property  for  taxation.     Ibid.  323. 

Penalty  for  non-payment. 

9.  Constitutionality,  as  respects  the  rule  of  uniformity,  or  the  mode 
of  enforcement.  The  addition  of  the  penalty  of  ten  per  cent,  as  required 
by  section  129  of  the  Kevenue  act,  prior  to  July  1,  1879,  and  twenty-five 
per  cent  by  that  section  as  amended  in  1879,  is  not  in  violation  of  the 
rule  of  uniformity  required  by  the  constitution  in  respect  to  taxes.  Nor 
is  such  provision  obnoxious  to  the  objection  that  it  attempts  to  confer 
the  power  of  imposing  such  penalties,  upon  the  county  clerk,  without 
affording  the  tax  debtor  an  opportunity  of  being  heard  by  a  court.  The 
penalty  is  imposed  by  law,  and  not  by  the  ministerial  officer  who  extends 
the  same  upon  the  tax  books,  and  the  tax-payer  has  the  right  to  contest 
the  legality  of  the  same  on  application  for  judgment  against  his  property. 
Chambers  v.  The  People  ex  rel.  Fuller,  509. 

10.  As  to  the  amount  of  the  penalty,  before  and  since  the  amend- 
ment of  1879.  By  section  129  of  the  Eevenue  act,  before  its  amend- 
ment in  1879,  the  county  clerk,  in  making  up  the  amount  of  the  taxes  for 
the  current  year  on  real  property  forfeited  to  the  State,  was  required  to 
add  the  amount  of  the  back  taxes,  interest,  penalty  and  printer's  fees 
remaining  due  on  such  real  property,  with  one  year's  interest  at  ten  per 
cent  on  the  amount  of  tax  due,  to  the  current  year's  tax.  By  the  amend- 
ment of  1879  the  interest  on  the  back  taxes  was  changed  to  twenty-five 
per  cent  on  all  taxes  levied  and  forfeited  after  the  amendment  took  effect. 
As  to  taxes  not  both  levied  and  forfeited  after  that  time,  the  penalty  of 
ten  per  cent  was  still  to  apply.     Ibid.  509 
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11.  To  what  the  penalty  may  be  applied.  That  section  of  the  Rev- 
enue act  does  not  authorize  the  addition  of  the  ten  or  twenty-five  per 
cent  on  the  amount  of  the  cost,  interest  or  penalty  accumulated  in  prior 
years.  The  addition  of  the  penalty  or  per  cent  is  limited  to  the  back 
taxes  on  forfeited  real  estate,  and  can  not  lawfully  be  computed  on  prior 
penalties,  or  interest,  or  costs.  Chambers  v.  The  People  ex  rel.  Fuller, 
509. 

12.  To  what  taxes  the  twenty-five  per  cent  penalty  may  apply.  The 
twenty-five  per  cent  penalty  under  the  amendment  of  1879,  applies  only 
to  taxes  levied  and  forfeited  after  the  first  day  of  July,  1879,  and  is  not 
properly  chargeable  to  the  State  tax  of  that  year  which  was  both  levied 
and  forfeited  before  the  amendment  took  effect;  but  it  is  otherwise  in 
respect  to  the  county  tax,  which  could  not  be  levied  until  after  that  time. 
So  the  road,  school  and  municipal  taxes  of  1879  may  all  be  levied  before 
or  after  that  time.     Ibid.  509. 

13.  The  one  per  cent  per  month  penalty  after  the  first  of  May,  as  a 
cumulative  penalty.  Section  127  of  the  Eevenue  act,  imposing  one  per 
cent  per  month  on  all  delinquent  and  unpaid  taxes  after  the  first  day  of 
May  in  each  year,  is  cumulative  to  the  twenty-five  per  cent  penalty  im- 
posed by  section  129  as  amended  in  1879,  and  applied  to  the  taxes  of 
1880  and  1881.    Ibid.  509. 

SAIjE  op  land  for  taxes. 

14.  Legislative  power.  Section  4,  article  9,  of  the  State  constitution, 
contains  no  express  grant  of  power  to  the  legislature  to  provide  for  the 
sale  of  real  estate  for  taxes,  though  it  clearly  recognizes  such  power,  by 
imposing  limitations  and  restrictions  upon  its  exercise.  Viewed  merely 
as  a  limitation,  as  it  is,  there  is  nothing  in  it  prohibiting  the  legislature 
from  providing  for  the  sale  of  real  estate  for  the  non-payment  of  taxes, 
interest  and  penalties,  and  costs,  except  that  the  sale  shall  be  made  by  a 
general  officer  authorized  to  receive  State  and  county  taxes,  and  not  by 
him  except  in  pursuance  of  an  order  of  some  court  of  record.   Ibid.  509. 

Back  taxes. 

15.  Requisites  of  the  collector's  report.  The  statute  does  not  re- 
quire that  the  collector's  return  or  delinquent  list  shall  show  the  years 
for  which  the  back  taxes  are  due.  The  requirement  of  section  188  of 
the  Eevenue  law  that  the  list  shall  show  the  year  or  years  for  which  the 
taxes  or  assessments  are  due,  and  the  valuation  of  the  property,  has 
reference  only  to  the  current  year's  taxes.  The  proceeding  for  the  col- 
lection of  back  taxes  is  to  be  found  in  sections  129  and  229,  which  do 
not  require  a  statement  of  the  years  for  which  they  are  due.     Ibid.  509. 

16.  Of  the  mode  of  collection.  The  payment  of  the  current  year's 
taxes  will  not  defeat  an  application  for  judgment  against  lands  or  lots 
for  the  back  taxes  due  thereon,  and  the  penalties,  interest  and  costs. 
Ibid.  509. 
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Pointer's  fee.  / 

17.  Of  the  amount  chargeable.  The  law  does  not  authorize  more 
than  ten  cents  to  be  charged  in  each  year's  tax  against  town  or  city  lots, 
as  printer's  fees.     Chambers  v.  The  People  ex  rel.  Fuller,  509. 

Municipal  taxation. 

18.  Prerequisites  to  its  validity.  The  power  given  to  city  councils, 
and  boards  of  trustees  in  villages,  by  the  general  Incorporation  act,  to 
levy  taxes,  is  subject  to  the  restriction  that  such  councils  or  boards  shall 
ascertain  the  total  amount  of  appropriations  legally  made,  and  that  they 
shall,  by  ordinance,  levy  and  assess  such  amount  so  ascertained.  The 
act  requires  the  annual  appropriations  to  be  first  made,  by  ordinance, 
within  the  first  quarter  of  the  fiscal  year,  duly  published,  and  their 
amount  to  be  ascertained,  and  then  that  the  levy  and  assessment  shall 
be  made,  by  ordinance,  for  the  amount.  These  requirements  being  for 
the  protection  of  the  citizen,  are  not  directory,  merely,  but  mandatory. 
The  power  of  the  taxing  authority  is  limited  by  the  manner  and  condi- 
tions prescribed  for  its  exercise.     Riverside  Co.  v.  Howell,  256. 

19.  The  prerequisite  of  an  appropriation  ordinance  is  a  limitation 
upon  the  power  of  a  city  council  to  levy  a  corporate  tax,  and  a  failure  to 
pass  such  an  ordinance  is  not  a  merely  formal  defect,  and  so  is  not  cured 
by  section  191  of  the  Kevenue  law,  but  renders  the  whole  tax  illegal. 
A  strict  compliance  with  this  requirement  is  necessary  to  guard  against 
the  abuse  of  the  taxing  power  conferred.     Ibid.  256. 

Illegality  of  part  of  a  tax. 

20.  And  the  residue  legally  assessed — effect  upon  the  validity  of  a 
sale  for  such  taxes.  Where  a  part  of  a  tax  for  which  a  sale  of  real 
estate  is  made,  is  illegal,  the  sale  will  be  void.  This  is  so  when  judg- 
ment is  rendered  by  default,  and  the  owner  of  the  land  does  not  appear 
and  resist  judgment.  So  when  the  city  taxes  for  certain  years  against 
lots  are  illegal,  for  want  of  an  appropriation  ordinance  before  their  levy, 
and  they  are  included  in  the  judgment  with  other  legal  taxes,  no  title 
will  pass  by  the  sale  under  such  judgment.     Ibid.  256. 

Judgment  by  default  for  taxes. 

21.  Upon  what  questions  conclusive.  A  judgment  against  land  by 
default  for  delinquent  taxes,  is  not  conclusive  against  the  owner  as  to 
the  legality  of  all  the  taxes  included  in  the  judgment,  and  he  may  show 
that  a  part  of  the  tax  is  illegal,  and  thus  defeat  the  sale  in  a  collateral 
proceeding,  as,  in  ejectment  to  recover  under  the  tax  deed.  Such  a 
judgment  is  to  be  distinguished  from  a  judgment  confirming  special 
assessments,  which  is  conclusive  upon  the  land  owner.     Ibid.  256. 

Error  in  extending  costs,  etc. 

22.  Effect  on  the  validity  of  the  judgment  for  taxes.  A  judgment 
against  lots  for  a  sum  not  exceeding  the  proper  amount  authorized  by 
law,  will  not  be  reversed  because  of  an  error  of  the  county  clerk  in 
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Error  in  extending  costs.     Continued. 

extendiDg  too  great  a  sum  for  printer's  fees,  and  interest  on  interest,  and 
costs.  His  mistakes  in  this  respect  will  not  be  allowed  to  affect  injuri- 
ously the  public  interests.     Chambers  v.  The  People  ex  rel.  Fuller,  509. 

Notice— deed  to  purchaser. 

23.  Notice  to  owner  before  taking  deed.  The  law  makes  it  a  pre- 
requisite to  the  validity  of  a  tax  deed,  when  sought  to  be  relied  on  as 
•evidence  of  title,  that  an  affidavit  shall  be  made  of  the  service  upon  the 
occupant  of  the  land,  of  notice  of  the  sale,  and  when  the  time  of  redemp- 
tion will  expire.     Davis  v.  Gossnell  et  ail.  121. 

24.  Sufficiency  of  affidavit  to  authorize  a  tax  deed.  The  constitu- 
tion requires  the  service  of  notice  of  a  tax  sale  and  when  the  time  of 
redemption  will  expire,  upon  the  occupant  of  the  land,  to  be  a  personal 
service,  and  the  statute  requires  the  affidavit  of  service  to  state  particularly 
the  facts  relied  on  as  a  compliance  with  the  constitution.  A  failure  to 
state  the  mode  of  service  and  the  facts  relied  on  as  showing  a  service,  is 
a  fatal  defect,  and  renders  a  tax  deed  made  under  it  invalid.     Ibid.  121. 

Tax  collector's  bond. 

25.  Liability  thereon — when  action  will  lie.  The  sureties  upon  a 
collector's  bond  are  not  liable  on  the  same,  except  upon  certain  specified 
conditions,  as,  a  failure  to  discharge  his  duties.  There  can  be  no  recov- 
ery upon  any  official  bond  without  showing  a  breach  of  one  of  its  con- 
ditions. The  safe  keeping  of  tax  money  levied  by  a  defunct  village 
corporation  until  some  one  has  a  right  to  demand  and  receive  the  same, 
is  no  breach  of  the  bond.     Dodge  v.  The  People,  491. 

26.  Money  collected  as  village  taxes,  in  the  hands  of  a  county  col- 
lector, is  not  recoverable  in  an  action  upon  his  official  bond,  brought  in 
the  name  of  the  People  of  the  State,  without  any  demand,  except  by  the 
village  treasurer,  made  after  the  dissolution  of  the  village  corporation, 
and  where  such  collector  has  not  been  guilty  of  any  breach  of  his  bond. 
Ibid.  491. 

Special  taxation. 

27.  For  local  improvements  in  cities  and  villages — general  Incor- 
poration law  construed— as  to  the  various  modes  of  assessment.  See 
SPECIAL  ASSESSMENTS,  4,  5,  6. 

28.  For  street  improvement — in  proportion  to  frontage.  Same 
title,  7. 

29.  Of  the  costs — as  part  of  the  assessment.     Same  title,  9. 
Judicial  sale. 

30.  Purchaser — liability  for  taxes.     See  SALES,  2. 
Foreclosure  of  mortgage. 

31.  Trying  independent  tax  title  claimed  by  the  wife  of  the  mort- 
gagor.    See  MOKTGAGES  AND  DEEDS  OF  TEUST,  7. 
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TENANT  FOE  LIFE. 
Lease  from  life- tenant. 

1.  Rights  and  liabilities  of  lessee  upon  the  death  of  lessor  during 
the  term.     See  LANDLORD  AND  TENANT,  1,  2,  3. 

Administrator  of  life  tenant. 

2.  Powerless  to  release  rights  of  heirs.     Same  title,  4. 

THREATS. 
In  justification  of  homicide.     See  CRIMINAL  LAW,  37,  38. 

TRUSTS  AND  TRUSTEES. 
Whether  a  trust  exists. 

1.  Of  the  particular  case — whether  there  is  shown  an  intention  of  a 
grantor  to  create  one.  In  this  case  the  facts  and  circumstances  con- 
nected with  a  conveyance  by  a  husband,  shortly  before  his  death,  to  his 
■wife,  are  stated,  and  held  not  sufficient  to  show  an  intention  on  his  part 
to  create  a  trust  in  his  wife,  but  as  showing  an  intention  to  make  a  pro- 
vision for  his  wife  and  infant  daughter.    Scott  et  al.  v.  Harris  et  al.  447. 

2.  Effect  of  an  admission  in  an  answer  as  showing  a  trust.  On  a 
bill  by  the  adult  heirs  and  devisees  of  a  deceased  testator,  against  the 
widow  and  infant  daughter  of  the  testator,  to  establish  that  a  conveyance 
by  him  to  the  widow,  shortly  before  his  death,  was  made  upon  an  express 
trust  for  the  benefit  of  his  devisees  and  legatees,  the  widow  answered 
the  bill,  and  alleged  that  "the  conveyances  were  made  by  the  deceased 
with  the  intention  of  changing  the  effect  of  his  will,  and  providing  for 
this  defendant  and  her  infant  daughter,  Laura:"  Held,  that  such  clause 
in  the  answer  was  not  an  admission  by  the  widow  that  she  took  and  held 
as  trustee  by  the  conveyances,  but  showed  an  absolute  gift  to  her  for  an 
admitted  motive  or  reason.     Ibid.  447. 

3.  Of  a  new  agreement  varying  the  provisions  in  a  trust  deed — effect 
upon  the  existence  of  the  trust.  The  owners  of  a  three-fifths  interest 
in  certain  real  estate,  conveyed  the  same  in  trust,  for  the  sole  benefit  of 
their  father  during  his  life,  and  after  his  death  for  their  own  use.  Sub- 
sequently, they,  in  conjunction  with  an  owner  of  another  one-fifth  in- 
terest, and  the  trustee,  entered  into  a  written  agreement  giving  the  father 
the  control  and  management  of  the  property,  for  which  he  was  to  receive 
$300  per  month  out  of  the  income,  which  was  all  he  was  to  receive  from 
the  property:  Held,  that  while  such  agreement  varied  somewhat  the  pro- 
visions of  the  trust  deed,  it  was  not  inconsistent  with  the  prior  existence 
of  the  trust,  or  with  the  trusteeship  after  its  date.  Patterson  et  al.  v. 
Johnson,  559. 

Acceptance  of  trust. 

4.  Evidence  thereof.  Where  a  trust  deed  contains  a  provision  that 
the  trustee  thereby  accepts  the  trust,  and  covenants  faithfully  to  execute 
the  same,  and  the  deed  is  signed  by  the  trustee,  and  various  acts  of  the 
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trustee  under  and  in  recognition  of  the  trust  are  shown,  this  will  afford 
evidence  of  his  acceptance  of  the  trust,  and  the  trust  deed  will  take  effect 
by  such  acceptance.     Patterson  et  ah  v.  Johnson,  559. 

5.  Non-acceptance  or  abandonment  of  a  trust  as  to  the  beneficia- 
ries— of  acts  having  such  tendency.  The  failure  to  record  a  deed  con- 
veying property  in  trust  for  the  benefit  of  the  grantors  and  their  father, 
for  six  or  seven  years,  when  a  good  reason  appears  therefor,  is  not  evi- 
dence of  any  importance  to  show  an  abandonment  of  the  trust  by  the 
parties  in  interest.  And  giving  the  principal  management  of  the  prop- 
erty to  the  life  beneficiary,  representing  two-fifths  of  the  property  owned 
by  others,  not  parties  to  the  deed,  is  not  inconsistent  with  the  continued 
existence  of  the  trust,  especially  where  the  trustee  consults  with  and 
participates  to  some  extent  with  the  active  manager  in  looking  after  the 
interests  represented  by  him.     Ibid.  559. 

6.  The  owners  of  three-fifths  of  a  city  lot  conveyed  the  same  to  a 
trustee  upon  a  certain  trust,  among  which  was  the  erection  of  a  costly 
building  upon  the  premises,  and  he  was  not  willing  to  incur  personal 
obligations  in  that  behalf,  but  was  induced  to  accept  the  trust  under  an 
arrangement  that  the  trust  deed  should  not  be  recorded,  so  as  to  enable 
the  real  parties  in  interest  to  obtain  loans  upon  the  property,  for  the  fur- 
therance of  the  contemplated  improvement,  which  they  did,  giving  their 
own  notes,  secured  by  their  deeds  of  trust  on  the  property  It  was  held, 
that  such  acts  were  not  inconsistent  with  the  existence  of  the  trust,  and 
did  not  prove  its  non-acceptance  or  abandonment.     Ibid.  559. 

Powers  of  trustees. 

7.  Discretionary  powers  by  implication.  A  discretionary  power  may 
be  conferred  on  trustees,  either  by  express  terms  of  the  trust,  or  by  im- 
plication from  the  nature  of  the  duty  imposed  on  them.     Ibid.  559. 

8.  Powers  construed — as  to  the  management  of  property.  Three 
daughters,  being  the  owners  of  three-fifths  of  an  unimproved  city  lot, 
conveyed  the  same  to  a  trustee,  for  the  use  of  their  father  for  life,  and 
remainder  for  their  use.  The  deed  conveyed  "with  full  power  and 
authority  in  the  said  B  (trustee)  to  sell  and  convey  said  real  estate  in  fee 
simple,  or  to  mortgage  or  convey  the  same  by  trust  deed,  or  to  lease  the 
Bame,  and  out  of  the  moneys  arising  therefrom,"  to  reimburse  himself, 
to  discharge  liens,  and  invest  the  remainder,  or  to  pay  the  rents  to  the 
parties;  and  it  also  provided:  "Said  real  estate  being  now  unimproved 
and  unoccupied,  full  power  and  authority  is  hereby  given  the  said  trustee, 
in  his  discretion,  to  borrow  money  upon  said  property,  and  to  rebuild 
the  same  in  such  manner  as  to  him  shall  seem  best.  In  case  he  shall 
advance  money  himself  for  the  purpose  of  rebuilding  said  property,  then 
he  shall  have  a  lien  thereon  for  the  full  amount  of  such  advances:" 
Held,  that  the  trustee  was  not  confined  to  leasing  the  property  after 
building  upon  the  same,  but  his  power  extended  to  the  making  of  any 
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reasonable  changes  in  the  building  which  would  be  of  benefit  for  the 
leasing  of  it,  especially  where  the  trustee  had  to  act  in  conjunction  with 
the  other  two  joint  owners.     Patterson  et  al.  v.  Johnson,  559. 
Extent  of  interest  granted. 

9.  A  deed  construed — as  expressing  the  extent  of  the  interest  in  the 
beneficiary.  A  trust  deed  made  for  the  benefit  of  the  grantor's  father, 
after  the  granting  part  and  habendum  clause  "in  trust,"  contained  these 
words:  "The  said  H.  L.  S.  (the  father)  has  only  a  life  interest  in  said 
estate,  the  remainder  belonging  in  fee  to  his  said  daughters:"  Held, 
that  such  clause  was  but  an  expression  of  the  interest  the  father  took 
under  the  deed,  and  not  of  what  his  interest  was  prior  to  the  making  of 
the  same.     Ibid.  559. 

Beasonableness  of  a  provision. 

10.  As  affecting  the  validity  of  a  trust.  A  conveyance  by  three 
daughters,  aged  twenty,  twenty-two  and  twenty- seven  years,  respectively, 
of  their  interest  in  certain  real  property,  to  a  trustee,  for  the  sole  use 
and  benefit  of  their  father,  then  of  the  age  of  seventy-one  years,  and  in 
embarrassed  financial  circumstances,  made  of  their  own  volition,  without 
the  solicitation  of  the  father,  will  not  be  set  aside  as  being  an  unreason- 
able provision  for  the  father.     Ibid.  559. 

Statute  of  Frauds. 

11.  Of  express  and  implied  trusts.  If  a  husband  conveys  his  lands 
to  his  wife  upon  the  express  trust  to  enable  her  to  better  manage  and 
preserve  his  estate,  and  to  be  applied  by  her  in  accordance  with  the  pro- 
visions of  his  will,  before  made,  and  she  agrees  to  carry  out  the  trust, 
the  same  will  fall  within  the  Statute  of  Frauds  if  not  created  or  evidenced 
in  writing,  and  can  not  be  enforced  if  the  defence  of  the  statute  be  in- 
terposed.    Scott  et  al.  v.  Harris  et  al.  447. 

12.  But  where  a  trust  arises  by  implication,  construction  or  operation 
of  law  in  respect  to  land,  the  legal  title  to  which  is  obtained  by  a  wife  by 
a  conveyance  from  her  husband  in  consequence  of  undue  influence  over 
his  mind,  and  by  false  representations,  it  is  not  within  the  Statute  of 
Frauds,  though  not  evidenced  in  writing.     Ibid.  447. 

13.  Of  fraud  to  take  case  out  of  the  statute.  The  mere  refusal  of  a 
trustee  to  execute  an  express  trust,  or  the  denial  of  the  existence  of  the 
trust  by  him,  does  not  constitute  such  fraud  as  will  take  the  case  out  of 
the  Statute  of  Frauds.     Ibid.  447. 

Enforcement  of  trust  in  equity. 

14.  Statute  of  Frauds.  A  person  accepted  an  agency  from  five 
mortgagees  holding  mortgages  upon  the  same  land,  to  take  the  necessary 
steps  to  foreclose  them,  and  collect  the  money  due  thereon.  The  agent 
employed  an  attorney,  who  obtained  a  decree  of  foreclosure,  the  agent  bid- 
ding off  the  property,  in  the  name  of  the  second  mortgagee,  for  the  amount 
due  on  the  two  first  mortgages,  and  agreeing  with  the  attorney  that  if  the 
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latter  could  sell  the  property  for  enough  to  discharge  all  the  mortgages, 
he  should  do  so.  The  attorney  procured  a  party  to  purchase  the  interest 
of  the  third  mortgagee  and  advance  a  sum  sufficient  to  pay  all  the  parties, 
the  attorney  agreeing  to  have  the  certificate  of  purchase  assigned  to  him. 
The  agent  settled  with  the  holder  of  the  certificate,  and  took  an  assign- 
ment thereof,  and  after  the  time  for  redemption  had  expired,  refused  to 
transfer  the  certificate  to  the  party  who  had  advanced  the  money  due  to 
all  the  parties,  and  sought,  by  mandamus,  to  compel  the  master  in 
chancery  to  make  him  a  deed.  Thereupon  the  purchaser,  by  bill,  en- 
joined the  proceeding,  and  obtained  a  decree  for  the  assignment  of  the 
certificate  to  himself:  Held,  that  a  court  of  equity  had  jurisdiction  to 
enforce  the  trust,  and  that  the  Statute  of  Frauds  was  no  defence  to  the 
bill.     Reese  v.  Wallace,  589. 

Devise  to  one  as  trustee. 

15.  As  distinguished  from  a  devise  to  a  religious  corporation.  See 
WILLS,  7. 

USURPATION  OF  OFFICE. 
Officer  holding  over. 

Until  his  successor  is  elected  and  qualified — not  usurpation.  See 
OFFICER  AND  OFFICERS,  1. 

USURY. 
Agents'  commissions. 

1.  Commissions  paid  to  agent  by  the  borrower.  The  fact  that  an 
agent,  without  the  authority,  consent  or  knowledge  of  his  principal,  upon 
loaning  the  money  of  the  latter  exacts  from  the  borrower  a  sum  in  excess 
of  lawful  interest,  does  not  make  the  loan  usurious.  Cox  v.  Massachu- 
setts Mutual  Life  Ins.  Co.  382. 

VARIANCE. 
Selling  intoxicating  liquors  to  minor. 

1.  Gift,  as  distinguished  from  a  sale.     See  CRIMINAL  LAW,  30. 

Allegations  and  proofs — practice. 

2.  As  to  time  and  mode  of  taking  advantage  of  a  variance.  See 
PRACTICE,  1,  2. 

VENDOR  AND  PURCHASER. 
Measure  of  damages. 

1.  Suit  by  buyer  against  seller,  for  failure  of  title.  See  MEASURE 
OF  DAMAGES,  3. 

Subsequently  acquired  title. 

2.  When  it  will  inure  to  the  benefit  of  the  grantee.  See  CONVEY- 
ANCES, 9,  10. 
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VENUE. 

Change  of  venue. 

1.  Diligence  required  in  making  application.  An  information  wa8 
filed  against  a  defendant  on  May  10,  1883,  in  the  county  court,  for  selling 
intoxicating  liquor  without  a  license,  and  he  was  arrested  on  the  follow- 
ing day  and  gave  bail  for  his  appearance  at  the  next  term,  which  com- 
menced on  the  14th  of  the  same  month.  On  the  14th  he  served  notice 
on  the  State's  attorney  that  he  would  ask  for  a  change  of  venue,  on 
account  of  the  prejudice  of  the  judge  of  the  court,  and  on  the  next  day 
filed  his  petition  for  that  purpose  in  due  form,  and  entered  his  motion 
for  the  change  of  venue,  which  the  court  overruled:  Held,  that  it  was 
error  to  refuse  the  motion,  and  that  no  greater  diligence  could  be  required 
than  was  shown.    Carrow  v.  The  People,  550. 

VOLUNTARY  CONVEYANCE. 

By  insolvent  debtoe. 

1.  Whe7i  it  is  considered  fraudulent — subsequent  creditors.  See 
FRAUDULENT  CONVEYANCES,  2. 

In  anticipation  of  insolvency. 

2.  Of  a  conveyance  made  in  anticipation  of  insolvency.  Same 
title,  3. 

WATER  WORKS. 
Springfield  water  works. 

1.  Assessment  on  account  of  hydrants — whether  to  be  made  annu- 
ally.    See  SPRINGFIELD  WATER  WORKS,  1,  2. 

2.  Mode  of  collecting  assessments.     Same  title,  3,  4. 

WIDOW'S  AWARD.     See  ADMINISTRATION  OF  ESTATES,  1,  2,  3. 

WILLS. 
Rule  of  construction. 

1.  To  give  effect  to  a  will.  Such  a  construction  of  a  will  should  be 
adopted,  if  it  consistently  may  be,  as  will  uphold  it,  and  not  cause  it  to 
be  rendered  of  no  effect.  A  devise  will  not  be  construed  as  attempting 
to  create  a  perpetual  trust,  and  thus  render  it  inoperative,  if  the  words 
used  may  be  reasonably  construed  otherwise.    Fussey  v.  White  et  al.  637. 

Of  the  estate  devised. 

2.  A  devise  construed  as  giving  only  a  life  interest,  and  that  con- 
fined to  the  income  of  the  estate.  A  testator  directed,  by  his  will,  first, 
that  all  his  debts  be  paid,  and  then  devised  all  the  residue  of  his  prop- 
erty to  his  executors,  to  be  held  by  them  for  the  following  uses,  to-wit: 
to  pay  out  of  the  income,  $250  per  annum  to  his  sister  during  her  life, 
and  $500  to  the  Methodist  Episcopal  Church  of  Evanston;  third,  that 
his  executors  should  hold  and  use  the  residue  of  the  estate,  improve 
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the  same,  and  produce  an  income,  and  that  his  widow  should  have  as 
much  of  the  income  as  she  might  desire  for  her  use  and  support,  and 
the  balance  thereof  be  divided,  as  equally  as  possible,  between  his  two 
children,  with  the  exception  of  the  homestead  of  his  daughter,  which 
his  executors  were  to  complete  paying  for,  and  then  convey  the  same  to 
her;  and  fourthly,  upon  the  decease  of  the  widow  said  property  was  to 
be  held  for  the  use  and  benefit  of  his  two  children,  or  their  heirs,  share 
and  share  alike,  and  stating  that  it  was  his  desire  that  each  one  of  his 
two  children  should  have  one-half  of  the  income  therefrom,  and  that 
upon  their  decease,  their  children  to  have  and  receive  one-half  part 
thereof,  etc. :  Held,  that  his  two  children,  after  the  death  of  the  sister 
and  his  widow,  and  the  payment  of  the  bequest  to  the  church,  took  but 
a  life  interest  as  tenants  in  common,  and  that  their  interest  was  in  the 
income  only.     Fussey  v.  White  et  al.  637. 

3.  Devise  construed  as  to  the  character  of  estate  which  should  go 
to  the  ultimate  takers.  The  same  will  further  provided:  "That  upon 
the  decease  of  my  wife,  said  property  be  held  for  the  use  and  benefit  of 
my  said  children  (being  a  son  and  a'  daughter,)  or  their  heirs,  share  and 
share  alike,  it  being  my  desire  that  each  one  of  them,  or  their  heirs,  shall 
have  and  receive  one-half  of  the  income  therefrom,  and  that  upon  their 
decease  their  children  to  have  and  receive  one-half  part  or  portion  thereof, 
or  in  case  they,  or  either  of  them,  leave  no  children,  or  descendants  of  a 
deceased  child  or  children,  then  that  the  whole  go  to  the  children  or 
descendants  of  a  deceased  child  or  children  of  my  other  child:"  Held, 
that  the  word  "thereof,"  in  the  clause,  "upon  their  decease  their  children 
to  have  and  receive  one-half  part  or  portion  thereof,"  referred  to  the 
property,  and  not  to  the  income,  and  that  upon  the  decease  of  either  one 
of  his  children,  his  or  her  children  should  take  one-half  of  the  property 
immediately,  without  waiting  for  the  death  of  the  testator's  other  son  or 
daughter.     Ibid.  637. 

4.  Purporting  to  pass  more  than  the  testator  owns — extent  of  de- 
visee's rights.  The  fact  that  a  testator  did  not  own  all  of  a  tract  of  land 
devised  by  him  by  a  good  description,  will  not  justify  the  court  in  hold- 
ing the  devise  void.  The  devisee,  in  such  case,  will  take  so  much  of  the 
land  described  as  the  testator  did  own.     Bradley  v.  Rees  et  al.  327. 

Description  of  devisees. 

5.  "  The  four  boys,"  when  there  were  seven  sons.  At  the  time  of 
making  his  will  a  testator  had  seven  sons,  four  of  whom  were  minors, 
living  with  him,  the  other  three  being  men,  married,  and  having  families 
of  their  own;  and  his  will,  after  devising  a  certain  part  of  his  land  to  his 
infant  daughter,  contained  this  clause:  "The  remaining  lands  owned  by 
me  to  be  divided  between  the  four  boys,"  without  any  other  designation: 
Held,  that  the  words,  "the  four  boys,"  meant  the  four  minor  sons,  who 
were  at  the  time  living  with  the  testator  as  a  part  of  his  family.  Ibid. 
327. 
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Time  of  distribution. 

6.  A  devise  or  gift  to  A  and  B,  as  tenants  in  common,  for  their  lives, 
and  then  at  their  death,  or  at  their  deaths,  or  at  the  death  of  A  and  B, 
to  their  children,  goes,  upon  the  death  of  each  tenant  for  life,  to  his  chil- 
dren. In  such  case  the  court  will  not  construe  the  will  as  postponing 
the  distribution  of  every  part  until  the  death  of  the  surviving  tenant  for 
life,  unless  an  intention  to  do  so  is  clearly  indicated.  Fussey  v.  White 
et  al.  637. 

Devise  to  one  as  trustee. 

7.  As  distinguished  from  a  devise  to  a  religious  corporation.  A 
devised  unto  B,  a  Catholic  bishop,  in  his  individual  capacity,  all  the  real 
and  personal  property  owned  by  the  testator  at  his  death,  in  trust  that 
upon  the  request  of  a  certain  religious  congregation  the  trustee  would 
sell  the  property,  either  at  public  or  private  sale,  and  apply  the  proceeds 
to  the  erection  or  maintenance,  or  both,  of  an  orphan  asylum,  under  the 
direction  of  and  as  requested  by  such  congregation:  Held,  that  this  was 
not  a  devise  of  real  estate  to  a  religious  corporation,  but  to  an  individual 
as  a  trustee,  and  is  not  prohibited  by  any  statute  or  law  of  this  State. 
Germain  et  al.  v.  Baltes  et  al.  29. 

Whether  a  devise  of  money  or  land. 

8.  Where  a  testator  devised  all  his  real  and  personal  estate  to  one  as 
a  trustee,  to  be  sold  and  converted  into  money  when  so  requested  by 
an  incorporated  religious  society,  and  applied  in  establishing  an  orphan 
asylum,  to  be  under  the  direction  and  control  of  such  society,  it  was 
held,  that  the  devise  in  favor  of  the  charity  was  a  devise  of  money  and 
not  of  land,  and  was  such  as  the  courts  will  uphold.     Ibid.  29. 

Probate  of  will. 

9.  Former  adjudication — as  to  the  conclusiveness  of  probate.  See 
FOKMEB  ADJUDICATION,  1. 

10.  Parol  evidence  as  to  proceedings  in  courts  in  a  foreign  juris- 
diction— character  of  evidence  admissible  concerning  disposition  of 
will  in  court  of  another  State.     See  EVIDENCE,  3,  4,  5. 

Description  of  land. 

11.  Rejection  of  contradictory  or  useless  words.  See  DESCEIP- 
TION— BOUND  ABIES,  3. 

12.  When  a  general  description  will  prevail  over  a  more  specific 
one.     Same  title,  4. 

Evidence  to  explain  or  vary  a  will,  eto. 

13.  To  explain  or  vary  a  will — on  to  identify  the  subject  of  the 
devise.     See  EVIDENCE,  9. 

14.  To  change  a  devise — mistake  as  to  quantity  of  land.  Same 
title,  6. 

15.  To  explain  a  latent  ambiguity — and  whether  an  ambiguity  is 
latent  or  patent.     Same  title,  7,  8. 
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WITNESSES. 
Competency. 

1.  Competency  of  principal  maker  of  note  in  favor  of  his  surety,  in 
law  and  in  equity.  In  an  action  at  law  by  the  executor  or  administrator 
of  a  deceased  payee  of  a  note,  against  both  the  principal  and  surety  in  the 
note,  the  principal  is  not  a  competent  witness  for  the  surety  to  show 
the  discharge  of  the  latter  by  a  valid  agreement  of  the  payee  to  extend 
the  payment  of  the  note  to  a  definite  time  after  its  maturity.  The  rule 
is  otherwise  in  a  court  of  equity — there  he  is  a  competent  witness  in 
behalf  of  the  surety.     Dodgson  et  al.  v.  Henderson,  360. 

Impeachment. 

2.  Recalling  witness  therefor — violating  an  order  for  separation  of 
witnesses.  Although  an  order  has  been  made  for  the  separation  of  wit- 
nesses pending  the  taking  of  testimony  in  a  cause,  the  trial  court  may 
properly  allow  the  recalling  of  a  witness  to  impeach  another  witness  on 
the  part  of  the  plaintiff,  where  the  witness  so  recalled  has  remained 
present  in  court  a  part  of  the  time  the  plaintiff's  witnesses  were  being 
examined;  but  unless  there  is  an  abuse  of  such  discretion,  the  refusal  to 
allow  him  to  testify  will  be  no  error.     Wilson  v.  Genseal,  403. 

3.  While  the  court  may  properly  allow  a  witness  to  be  recalled,  and 
cross-examined  as  to  declarations  made  by  him  to  others,  and  thus  lay 
the  foundation  for  impeaching  him  by  such  other  witnesses,  yet  a  re- 
fusal to  allow  the  same  is  not  such  a  material  error  as  to  justify  a  reversal, 
it  appearing  the  same  facts  were  shown  by  six  or  seven  other  eye-witnesses 
of  the  same  transaction.     Ibid.  403. 

WORDS  AND  PHRASES. 
"Deadly  weapon." 

1.  Assault  to  murder — a  hoe  as  much  a  deadly  weapon  as  a  loaded 
pistol  or  an  ax.     See  CRIMINAL  LAW,  12. 

"Necessary." 

2.  Railroads — duty  in  respect  to  farm  crossings.  This  word  in 
the  statute  requiring  railroad  corporations  to  construct  farm  crossings 
"when  and  where  the  same  may  become  necessary  for  the  use  of  the  pro- 
prietors of"  adjoining  lands,  is  equivalent  to  "reasonably  convenient. " 
Chalcraft  v.  Louisville,  Evansville  and  St.  Louis  Railroad  Co.  86. 

"Option"— "optional  contracts" — "puts" — "calls." 

3.  An  "option"  is  what  are  called,  in  the  language  of  the  dealers, 
"puts"  and  "calls."  A  "put"  is  denned  to  be  the  "privilege  of  delivering 
or  not  delivering"  the  thing  sold,  and  a  "call"  the  "privilege  of  calling 
for  or  not  calling  for"  the  thing  bought.  "Optional  contracts,"  in  this 
sense,  are  settled  by  adjusting  market  values,  as  the  party  having  the 
"option"  may  elect.  It  is  a  mode  adopted  for  speculating  in  differences 
in  market  values  of  grain  or  other  commodities,  and  in  this  sense  the 
term  "option"  is  used  in  section  130  of  the  Criminal  Code,  declaring 
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"Options"— "Optional  contracts"— "puts" — "calls."   Continued. 
all  contracts  made  in  violation  thereof  gambling  contracts,  and  void. 
Pearce  v.  Foote,  228. 

"Winner.  " 

4.  Gambling  contracts — recovering  back  money,  etc.,  paid.  The 
plaintiff  made  an  "optional  contract"  with  a  broker.  Losses  having 
resulted,  in  adjusting  the  differences  the  plaintiff  transferred  in  pay- 
ment a  promissory  note  to  the  broker.  The  plaintiff  sued  the  broker  for 
the  value  of  the  note  (under  section  132  of  the  Criminal  Code,)  and  it 
was  held  the  broker  was  a  "winner,"  within  the  statute,  and  the  action 
would  lie.     Ibid.  228. 
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